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DISCUSSION: The Director of the Vermont Service Center denied the nonimmigrant visa 
petition. The matter is now on appeal before the Administrative Appeals Office (AAO). The 
appeal will be dismissed. 

The petitioner is in the semiconductor research, development and manufacturing business. It 
seeks to employ the beneficiary as a wet process engineer and to classify him as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C § 1101(a)(15)(H)(i)(b). 

The director denied the petition finding that the petitioner had failed to demonstrate that the 
beneficiary is qualified to perform the duties of the position. On appeal, the petitioner states that 
the beneficiary has the required qualifications to perform the duties of the position, namely a 
bachelor of science degree in geological engineering. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting 
documentation; (2) the director's RFE; (3) the petitioner's response to the RFE; (4) the notice of 
decision; and (5) the Form 1-290B and appellate brief. The AAO reviews these proceedings de 
novo. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004). 

The director found, and the AAO agrees, that the proffered position is in a specialty occupation 
under the criterion outlined in 8 CF.R. § 214.2(h)(4)(iii)(4), as a bachelor's degree in a specific 
specialty is the normal minimum educational requirement for the position. At issue in this case is 
whether the petitioner can demonstrate that the beneficiary's bachelor of science degree in 
geological engineering is sufficient to meet the minimum educational requirement for the position 
of wet process engineer. 

The petitioner indicated in an addendum to the 1-129 petition that the degree requirement for the 
position of wet process engineer within its organization is a bachelor of science, or its equivalent, 
in electrical, electronics, materials, geological, or chemical engineering. In denying the petition, 
the director noted that contrary to its addendum, the petitioner had submitted a job posting for 
the position of wet process engineer that listed the qualifications for the position as: "BS or 
Master of Science in Chemical Engineering, Materials Science Engineering, Mechanical 
Engineering, Electrical Engineering, or a related engineering degree, or equivalent industry 
experience. " 

The beneficiary holds the equivalent of a Canadian bachelor of science degree in geological 
engineering, as evidenced by his educational credentials evaluation. 8 CF.R. 
§ 214.2(h)(4)(iii)(D)(3).1 

Section 214(i)(1) of the Act, 8 U.S.C § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

1 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. 
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(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) 
states that an alien must also meet one of the following criteria in order to qualify to perform 
services in a specialty occupation: 

(1) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; 
or 

(4) Have education, specialized training, and/or progressively responsible 
experience that are equivalent to completion of a United States baccalaureate 
or higher degree in the specialty occupation, and have recognition of 
expertise in the specialty through progressively responsible positions directly 
related to the specialty. 

In order to equate a beneficiary's credentials to a U.S. baccalaureate or higher degree, the 
provisions at 8 C.F.R. § 214.2(h)(4)(iii)(D) require one or more of the following: 

(1) An evaluation from an official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 
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(3) 

(4) 

(5) 

An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials;2 

Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

A determination by the Service that the equivalent of the degree required by 
the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience .... 

Based upon our review of the evidence in the record, the AAO finds that the beneficiary does not 
hold a U.S. bachelor's degree or its equivalent, as his education was equated to a Canadian 
bachelor of science degree in geological engineering. The beneficiary is therefore not qualified 
to perform the duties of the proffered position and the appeal will be dismissed on that basis. 
The petition will remain denied. 

Finally, beyond the decision of the director, the petition must also be denied due to the 
petitioner's failure to provide a certified LCA that corresponds to the petition. Specifically, the 
job title on the LCA submitted with the petition reads "Wet Process Engineer" and was certified 
for occupation code 003 or "Occupations in Electrical/Electronics Engineering." The job as titled 
and as described by the petitioner, however, is best classified under occupation code 008 or 
"Occupations in Chemical Engineering." As such, the petitioner was required to provide at the 
time of filing an LCA certified for occupation code 008, not 003, in order for it to be found to 
correspond to the petition. The AAO notes that the current Level 1 prevailing wage for a 
chemical engineer in Manassas, Virginia is $64,043 per year. 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, 
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its immigration 
benefits branch, USCIS) is the department responsible for determining whether the content of an 
LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. 
§ 655.705(b), which states, in pertinent part (emphasis added): 

For H-1B visas ... DHS accepts the employer's petition (DHS Form 1-129) with 
the DOL certified LCA attached. In doing so, the DHS determines whether the 
petition is supported by an LCA which corresponds with the petition, whether the 
occupation named in the [LCA] is a specialty occupation or whether the 
individual is a fashion model of distinguished merit and ability, and whether the 

2 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. 
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qualifications of the nonimmigrant meet the statutory requirements of H-1B visa 
classification. 

The regulation at 20 C.F.R. § 655. 705(b) requires that USeIS ensure that an LeA actually 
supports the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to 
submit a valid LeA that has been certified for the proper occupational classification, and the 
petition must be denied for this additional reason. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not 
been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


