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DISCUSSION: The service center director revoked approval of the instant nonimmigrant visa 
petition, and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. Approval of the visa petition is revoked. 

Two different attorneys filed Form G-28 Notices of Entry of Appearance in this matter. One is dated 
October 27, 2005 and the other is dated April 13, 2009. All representations will be considered, but 
the decision in this case will be provided only to the petitioner and its current counsel of record. 

On the Form 1-129 (Petition for Nonimmigrant Worker) the petitioner identified itself as a firm 
engaged in "import, export, and manufacture of polished diamonds." The H-IB petition that is the 
focus of this appeal was approved on January 31, 2006, for what the petitioner designated as a 
computer systems analyst position. On March 17,2009, the director issued a decision revoking the 
approval. This decision was preceded by a Notice of Intention to Revoke (NaIR), issued on 
December 16, 2008, and by the petitioner's reply to the NOIR, dated January 15, 2009 

The director revoked approval of the petition, finding that the petitioner failed to overcome adverse 
evidence contained in a notice of intent to revoke (NOIR), specifically, that the petitioner had been 
employing the beneficiary in work that does not constitute a specialty occupation. On appeal, 
counsel asserted that the director's basis for revoking approval of the visa petition was erroneous, 
that the petitioner has employed the beneficiary in a specialty occupation in compliance with all H
IB terms and conditions, and that the revocation "was based upon grounds completely ditferent from 
those presented in the [N OIR]." 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
NOIR; (3) the response to the NOIR; (4) the director's revocation letter; and (5) the Form I-290B, 
counsel's brief, and the other documents submitted on appeal. 

After affording a petitioner appropriate notice and opportunity to rebut, US Citizenship and 
Immigration Services (USCIS) may revoke the approval of an H-IB petition pursuant to the 
regulation at 8 C.F.R. § 214.2(h)(11)(iii), which states the following: 

(A) Grounds for revocation. The director shall send to the petitioner a notice of intent 
to revoke the petition in relevant part if he or she finds that: 

(1) The beneficiary is no longer employed by the petitioner in the capacity 
specified in the petition, or if the beneficiary is no longer receiving training 
as specified in the petition; or 

(2) The statement of facts contained in the petition was not true and correct, 
inaccurate, fraudulent, or misrepresented a material fact; or 

(3) The petitioner violated terms and conditions of the approved petition; or 
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(4) The petitioner violated requirements of section 101(a)(15)(H) of the Act or 
paragraph (h) of this section; or 

(5) The approval of the petition violated paragraph (h) of this section or 
involved gross error. 

(B) Notice and decision. The notice of intent to revoke shall contain a detailed 
statement of the grounds for the revocation and the time period allowed for the 
petitioner's rebuttal. The petitioner may submit evidence in rebuttal within 30 
days of receipt of the notice. The director shall consider all relevant evidence 
presented in deciding whether to revoke the petition in whole or in part. If the 
petition is revoked in part, the remainder of the petition shall remain approved and 
a revised approval notice shall be sent to the petitioner with the revocation notice. 

The director sent a NOIR to the petitioner, who was offered an opportunity to submit additional 
evidence or argument for consideration. The AAO finds that the NOIR placed the petitioner on 
notice that revocation of the approval of the petition was contemplated on three separate and 
independent grounds that are within the scope of the above quoted revocation-on-notice provisions, 
namely: (l) that "[t]he beneficiary is no longer employed by the petitioner in the capacity specified 
in the petition" (the revocation ground specified at 8 C.F.R. § 214.2(h)(11)(iii)(A)(1)); (2) that "[t]he 
statement of facts contained in the petition was not true and correct, inaccurate, fraudulent, or 
misrepresented a material fact" (the revocation ground specitied at 8 C.F.R. 
§ 214.2(h)(1l )(iii)(A)(2)), in that the petition indicated that the beneficiary would be employed a~, 
would provide the services of, and would be paid the required wage of a computer systems analyst, a 
position in which, however, it appears that the beneficiary is not in fact employed; and (3) that "[t]he 
petitioner violated terms and conditions of the approved petition" (the revocation ground specified at 
8 C.F.R. §§ 214.2(h)(4)(iii)(A)(3)), in that (a) the beneficiary was being employed in a position other 
than that specified in the approved petition, and also in that (b) the petitioner had not been paying the 
wage required by the wage-rate attestations in the petition. 

The AAO further finds that the grounds upon which the decision to revoke approval of the petition 
was issued do not exceed those specified in the NOIR. 

As a preliminary matter, the AAO finds that the decision to revoke approval of the petition did not 
identify the NOIR-alleged failure to pay the required wage as a ground upon which the revocation 
was based. Consequently, the AAO hereby decides that the wage-payment issue is not a ground for 
the director's revocation of the petition approval and, consequently, may not be considered as a 
ground that the petitioner must rebut. The director's complete silence on that issue in the revocation 
decision operated as a withdrawal of the NOIR's wage-payment allegation as a ground for the 
director's revocation. 

However, as will be discussed below, the AAO finds that the pehhoner has not overcome the 
grounds for revocation indicated in the revocation decision. Accordingly, the appeal will be 
dismissed, and the approval of this petition will be revoked. 
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It should be noted that the AAO notes but disagrees with counsel's contention that the revocation 
process as applied by the director denied the petitioner the rights to notice and opportunity to 
respond required by the regulations at 8 C.F.R. § 214.2(h)(11)(iii). 

The AAO finds that, although the director did not specifically refer to the relevant site visit prior to 
the revocation decision, the NOIR provided adequate notice of the grounds contemplated for 
revocation, and provided a full opportunity to respond by demonstrating that the beneficiary was 
being employed in the occupation specified in the petition. In this regard, the AAO observes, in 
particular, that the petitioner was sufficiently aware of the nature of the adverse information 
uncovered during the site visit, in that much of it was the petitioner's 
president, and in that the information provided by was a sufficient basis for the 
assertion, in the NOIR, that the beneficiary was not working as a systems analyst. 

The Form 1-129 visa petition, submitted November 14, 2005, states that the petitioner seeks to 
continue to employ the beneficiary in a position it designates as a systems analyst position. In his 
October 27, 2005 letter, the petitioner's president stated: 

[The petitioner] has employed [the beneficiary] as a Systems Analyst since 2003. We 
retained her services to ensure that standards and procedures criteria of [the 
petitioner] will be maintained and met. She is also responsible in the design, test and 
evaluate [sic] systems of the company, such as local area networks, internet and other 
data communications systems. This includes automation and improvement on the 
payroll systems of the company. 

The AAO notes that the first duty described, ensuring that the petitioner's standards and procedures 
criteria will be maintained and met, is so abstract that its meaning, if any, is difficult to determine. 

The petition was approved on January 31, 2006. 

The December 16, 2008 NOIR issued in this matter states, "USCIS has information that the 
beneficiary has been performing duties in nonspecialty occupations and work that are inconsistent 
with the duties of a systems analyst." 

In response, previous counsel provided a letter, dated January 12, 2009, from the petitioner's 
president. In it, the petitioner's president described computer-related tasks he alleges that the 
beneficiary has performed. Previous counsel provided his own letter, dated January 14, 2009, in 
which he stated that the beneficiary had performed the duties of a systems analyst and only those 
duties throughout the period of requested employment. 

On March 27, 2009 the director revoked approval of the visa petition, finding that the evidence does 
not demonstrate that the petitioner has employed the beneficiary in a specialty occupation. That 
decision stated that the petitioner's president asserted that the beneficiary was his second in 
command/assistant manager, conducted client liaison, and was his computer expert. Further, the 
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petitioner's president stated that he advertised to fill the proffered position, but the advertisements he 
provided in support of this statement were for an administrative assistant, not a computer systems 
analyst. 

On appeal, counsel submitted an affidavit, dated April 13, 2009, from the beneficiary. In it, she 
stated: "Based on my recollection, I did not categorically say, admit or imply that I was the 
Assistant Manager. What I said was I was the Systems Analyst." The AAO does not accord any 
significant weight to the beneficiary's statement, in that, one, it is qualified by the equivocal and 
ambiguous statements "[b lased upon my recollection" and "did not categorically say," and in that, 
two, significantly, the statement does not provide persuasive details of whatever work the 
beneficiary had been performing. Further, neither the beneficiary nor the petitioner concretely 
described the work that the beneficiary was performing or provided examples of her work product. 

Counsel also submitted an affidavit, also dated April 13, 2009, from the petitioner's president. In it, 
the petitioner stated that his assertion that the beneticiary was "second in command" referred to her 
position of trust as Systems Analyst, and that her "liaison" duties consist of explaining technical 
matter to other employees. The AAO finds no significant evidentiary weight in the statement, in 
light of the petitioner's providing no evidence to demonstrate the nature of the work that the 
beneficiary was actually performing. 

In summary, then, the AAO finds that, for the reasons discussed above, the petitioner has not 
effectively rebutted and overcome the grounds for the director's decision to revoke approval of the 
petition, namely: that the beneficiary appears to be not employed by the petitioner in the capacity 
specified in the petition (a ground for revocation under 8 C.F.R. § 214.2(h)(1l)(iii)(A)(1»; that the 
statement of facts contained in the petition was inaccurate and not true and correct (a ground for 
revocation under 8 C.F.R. § 214.2(h)(1l)(iii)(A)(2», in that the petition indicated that the 
beneficiary would be employed to provide services other than those that it appears he is actually 
providing; and in that the petitioner violated terms and conditions of the approved petition (a 
revocation ground specified at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(3», as it appears that the beneficiary 
was being employed in a position other than that specified in the approved petition 

For the reasons discussed above, the appeal will be dismissed, and the approval of the petition will 
be denied. 

The record suggests another issue which, although alluded to in the NOIR, was not discussed in the 
decision or revocation, namely, the petitioner's failure to meet its wage obligations with regrd to the 
beneficiary.1 This issue is outside the scope of the revocation matter that is before the AAO, but the 
AAO will address it for its instructive value. 

I The AAO conducts appellate review on a de novo basis. See Sollane v. DO}, 381 F.3d 143, 145 (3d Cir. 
2004). 
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The primary rules governing an H-I B petitioner's wage obligations appear in the U.S. Department of 
Labor (DOL) regulations at 20 C.F.R. § 655.731 (What is the first LeA requirement, regarding 
wages?). Based upon the excerpts below, the AAO finds that this regulation generally requires that 
the H-IB employer fully pay the LCA-specified H-IB annual salary (1) in prorated installments to 
be disbursed no less than once a month, (2) in 26 bi-weekly pay periods, if the employer pays bi
weekly, and (3) within the work year to which the salary applies. 

The pertinent part of 20 C.F.R. § 655.731(c) reads: 

(c) Satisfaction ofreqllired wage obligation. (1) The required wage must be paid to the 
employee, cash in hand, free and clear, when due .... 

(2) "Cash wages paid," for purposes of satisfying the H-IB required wage, 
shall consist only of those payments that meet all the following criteria: 
(i) Payments shown in the employer's payroll records as 

earnings for the employee, and disbursed to the employee, 
cash in hand, free and clear, when due, except for deductions 
authorized by paragraph (c)(9) of this section; 

(ii) Payments reported to the Internal Revenue Service (IRS) as 
the employee's earnings, with appropriate withholding for 
the employee's tax paid to the IRS (in accordance with the 
Internal Revenue Code of 1986, 26 U.S.c. 1, et seq.); 

(iii) Payments of the tax reported and paid to the IRS as required 
by the Federal Insurance Contributions Act, 26 U.S.c. 3101, 
et seq. (FICA). The employer must be able to document that 
the payments have been so reported to the IRS and that both 
the employer's and employee's taxes have been paid except 
that when the H-IB nonimmigrant is a citizen of a foreign 
country with which the President of the United States has 
entered into an agreement as authorized by section 233 of the 
Social Security Act, 42 U .S.c. 433 (i.e., an agreement 
establishing a totalization arrangement between the social 
security system of the United States and that of the foreign 
country), the employer's documentation shall show that all 
appropriate reports have been filed and taxes have been paid 
in the employee's home country. 

(iv) Payments reported, and so documented by the employer, as 
the employee's earnings, with appropriate employer and 
employee taxes paid to all other appropriate Federal, State, 
and local governments in accordance with any other 
applicable law. 

(v) Future bonuses and similar compensation (i.e., unpaid but to
be-paid) may be credited toward satisfaction of the required 
wage obligation if their payment is assured (i.e., they are not 
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conditional or contingent on some event such as the 
employer's annual profits). Once the bonuses or similar 
compensation are paid to the employee, they must meet the 
requirements of paragraphs (c)(2)(i) through (iv) of this 
section (i.e., recorded and reported as "earnings" with 
appropriate taxes and FICA contributions withheld and paid). 

* * * 

(4) For salaried employees, wages will be due in prorated installments (e.g., 
annual salary divided into 26 bi-weekly pay periods, where employer 
pays bi-weekly) paid no less often than monthly except that, in the event 
that the employer intends to use some other form of nondiscretionary 
payment to supplement the employee's regular/pro-rata pay in order to 
meet the required wage obligation (e.g., a quarterly production bonus), 
the employer's documentation of wage payments (including such 
supplemental payments) must show the employer's commitment to 
make such payment and the method of determining the amount thereof, 
and must show unequivocally that the required wage obligation was met 
for prior pay periods and, upon payment and distribution of such other 
payments that are pending, will be met for each current or future pay 
period .... 

(5) For hourly-wage employees, the required wages will be due for all hours 
worked and/or for any nonproductive time (as specified in paragraph 
(c)(7) of this section) at the end of the employee's ordinary pay period 
(e.g., weekly) but in no event less frequently than monthly. 

The visa petition and the LCA both state that the proffered position is a position for a systems 
analyst. The LCA states that the prevailing wage for that position is $21.64 per hour. The visa 
petition was filed on November 14, 2005 and states that the beneficiary would be paid $21.64 per 
hour for 20 hours of work per week during the period of requested employment, from December 6, 
2005 to December 5, 2008. The AAO notes that pay rate would yield an annual salary of $22,505.60 
annually. 

The record contains the petitioner's California Form DE-6 quarterly wage report for the second 
quarter of 2006, which shows that the petitioner paid the beneficiary wages of $4,752 during that 
quarter. That amount equates to an annual salary of $19,008, an amount less than the annual amount 
of the proffered wage. 

The record also contains what purports to be a Form W-2 Wage and Tax Statement showing that the 
petitioner paid the beneficiary $20,774.40 during 2007. The AAO notes that amount is less than the 
annual amount of the wage specified in the visa petition. 
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Previous counsel provided earnings statements showing hours the beneficiary allegedly worked and 
amounts she was allegedly paid during 2008. Those statements show that the beneficiary worked 
exactly 80 hours during each calendar month of 2008. The AAO observes that the petitioner 
indicated, on the visa petition, that it would employ the beneficiary for 20 hours each week. The 
AAO also notes that, in any given year, at least 11 months contain incrementally more than four 
weeks. That the beneficiary invariably worked exactly 80 hours per month strikes the AAO as 
unlikely, and the earnings statements are therefore suspect. In any event, however, the earnings 
statements indicate, even if believed, that the beneficiary was paid $20,842.40 during 2008. That 
amount is less than the annual amount of the wage that the petitioner was obligated to pay in 
accordance with the information presented in the petition. 

In response to the notice of intent to revoke (NOIR) issued on December 6, 2008, counsel cited the 
2007 W -2 form and the 2008 earnings statements as evidence that the petitioner has consistently 
paid the beneficiary the full amount of the proffered wage, notwithstanding that those documents, as 
well as the wage report for the second quarter of 2006, all show that the petitioner paid the 
beneficiary less than the full amount of the proffered wage at all times for which data are available. 

The AAO observes that all the financial evidence submitted appears to indicate that the petitioner 
has not paid the beneficiary the wage proffered in the visa petition during the period of requested 
employment. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. Approval of the visa petition is revoked. 


