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INSTRUCTIONS: i 

· Enclosed please find the decisio~ of the. Administrative AppeJls Office i~_your case. All of the documents 
related to this matter have been returned to the office that originally decided ,your case. Please be advised 
that any further inquiry that you might have concerning your caFe must be made to that office. 

I 
Ifyou believe the AAO inappropriately applied the law in reaching its decision~ or you have additional 
information that you wish to· have considered; you may file a inotion to· reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of !Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found ~t 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. ' . 
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Offic~ (AAO). The ·appeal will be dismissed. 
The petition will be denied. · . j 

I 

On the Form 1-129 visa petition, the petitioner describes ~tself as a hospital established in 1908. In 
order to employ the beneficiary in what it designates as a registered nurse, clinical coordinator 
position, t4e petitioner seeks to classify her as a noni~grant worker in a specialty occupation 

· pursuant to section 101(a)(15)(H)(i)(b) of the Imfuigratidn arid Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(l5)(H)(i)(b). I 

I 

The director denied the petition, fmding that the petitidner failed to establish that the proffered 
position q~alifies as a specialty occupation in . accordance with the applicable statutory and 
regulatory provisions. On appeal, counsel for the petitioner · asserts that the director's basis for 
denial of the petition was erroneous and contends that the petitioner satisfied all evidentiary 

I . . 
requirements. I 

I 
I 

The record of proceeding before the AAO contain* (1) the Form 1-129 and supporting 
documentation; (2) the director's request for evidence (~); (3) the petitioner's response tp the 
RFE; (4) the notice of decision; and (5) the Form I-29~JB and supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. . 

. I 
' I 

The primary issue for consideration is whether the pet~tioner's proffered position qualifies as a 
specialty occupation. To meets its burden of proof in this regard, the petitioner must establish that 
the job it is offering to the beneficiary. meets the following statutory and regulatory requirements. 

i 
I 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defuies the term "specialty occupation" as an 
occupation that requires: . ._ I · 

(A) theoretical and practical application oft a body of highly specialized 
knowledge, and 1 . • . 

I 

(B) attainment of a bachelor's or higher degr~e in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

I . . . I . . 
The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pert~ent part, the following: 

· Specialty occupation means an occupation whibh [(1)] requires theoretical and 
practical application of a body of highly specialiied knowledge in fields of human 
endeavor including, but not limited to, architJcture, engineering, mathematics, 
physical sciences, social sciences, medicine bd health, education, business 
specialties, accounting, law, theology, arid the Jets, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, . 
as a minimum for entry into the occupation in the United States. · 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
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must also meet one of the following criteria: 

' (1) 

(2) 

A baccalaw:eate or higher degree or its equ~valent is normally the minimum 
requirement for entry into tlie particular position; 

. I 

The degree requirement is common to hte industry in parallel positions 
among similar organizations or, in th~ alternative, an employer may 
show that its particular . position is so cbmplex or unique that it can be 
perlormed only by an individual with a degree; 

I 

(3) The employer normally requires a degree ~r its equivalent for the position; or 
. . I 

(4) The nature of the specific duties [is] ~o specialized and complex that 
knowledge required to perform the duti~s is usually associated with the 
attainment of a baccalaureate ot higher degree. 

1 I . 
. ·. I -
As a threshold issue; it ·is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section. 214(i)(1) of the Act and 8 C.P.R. § 214.2(~)(4)(ii). In other words, this regulatory 
language must be construed in harmoriy with the thrust of: the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the !statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-~ 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being qecessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditiorts for meeting the defmition of specialty 
occupation would result in particQlar positions meeting a condition under 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory defmition. See Defensor v. Meissner, 201 
P.3d 384, 387 (5th Cir. 2000). To avoid this !illogical and absurd result, 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements -that a position must 
meet, supplementing the statutory and regulatory defmitidns of specialty occupation. · 

I 
I 

' : 
Consonant with section 214(i)(l) of the Act and the regtllation at 8 C.P.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consist¢ntly interprets the term "degree" in the 
criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not jus't any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the pr~ffered position. See Royal Siam. Corp. v. 
Chertoff, 484 P.3d 139, 147 (1st Cit. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and jresponsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 

·.other such occupations. These professions, for which! petitioners have regularly been able · to 
establish a minimum entry requirement in the United Sta~es of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the ~uties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress . contemplated when it 
created theH-1B visa category. . · · I 
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In the petition signed on June 20, 2012, the petitioneli indicates that it wishes to employ the 
beneficiary as a registered nurse, clinical coordinator on a full-time basis at the rate of pay of $23.95 
per hour ($49,816 per year). 1 In addition, the petitioner indicates that the beneficiary will work at 

Zephyrhills, Florida In thb support letter dated June 20, 2012, the 
I 

petitioner describes the duties of the proffered position as follows: 
. I 

. I 

. The Clinical Coordinator Registered Nurse is a registered professiol)al nurse who 
is responsible for supervising and providing direct: and indirect total nursing care 
to an identified age-specific population. This po~ition incorporates the nursing 
pJ;"ocess (Assessment, Nursing Diagnosis, Pl~ing, implementation and 
evaluation) adheres to the [petitioner's] Corporate Compliance Plan and to the 
rules· and regulations of all applicable local, stkte and federal agencies · and 
accrediting bodies, actively participates in outstanding customer service and 
demonstrates, through behavior, the principfbs of S.H.A.R.E. and [the 
petitioner's] Core Values ·(Integrity, CompJssion, Balance, Excellence 
Stewardship and Teamwork) as outlined in the organization's Performance 
Excellence Program. The principle duties and job responsibilities associated 
with ~e Registered· Nurse, Critical Care position i~ as follows: 

I 
I . 

• Evaluates critical care unit patient status ! and implements appropriate 
intervention; : 

• Develops a customi:l(ed plan of care based on p~tient's needs and values; 
Provides education and · information that allows patient/family to make· 
informed decision(s) regarding care; ! · 

• 

• 

• 
• 

• 
• 
• 

Collaborates and communicates with member~ of the interdisciplinary Team 
to improve care and patient outcomes; i · · 
Leads in patient care conferences; I 

Synthesizes patient data and determines th¢ most appropriate healthcare 
worker to provide care; 

. I 
Direct~ and manages team members; . ' [ · .. 
Identifies potential complicates [sic] and anticipates patient needs; 
Formulates strategies to decrease barriers to pa~ient care; 

• · Facilitates and manages patient outcomes; [ 

• 
• 
• 
• 

Demonstrates autonomy in self-management; i 
Seeks opportunities to personal and team impr9vement; 
Serves as a Change Agent as a result of performance improvement initiatives; 
Incorporates analysis· and interpretation of dia~ostic application of standards 
and transformation of knowledge in daily clinical practice; 

1 It must be noted for the record that the Form 1-129 and·Labor Condition Application (LCA) indicate that 
the beneficiary's. rate of pay is $23.95 per hour ($49,816 per ~ear). However, in the June 20, 2012 letter of 
support, the petitioner indicates that the beneficiary's rate of~ay is "$22.84 per hour or $47,507 per year." 
No explanation was provided for the variance. 

,... . 
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I 

I 
I 

i' 
I 
J· 

• Actively supports growth and developmeri~ of team members through 
· precepting, monitoring and coaching; ; 

• Inderendently cares for a group of critical careiunit patients; 
• ·Completes or delegates the patient's health history to include age-appropriate 

behavior, motor skill and physiological norms~ screening for level(s) of pain,· 
signs of abuse or neglect; I 

• Performs treatment and administers medicatiorl in accordance with policy and 
procedure and evidence-based protocols; j . · 

• Evaluates effectiveness of interventions and medication; 
. l ·. 

• Adheres to COG Guidelines relevant to isolati9n, appropriate use of PPE an~ 
hand washing; I 

• Integrates the Nation~ Patient Safety Goals ofiJCAHO in daily practice; and 
• Completes documentation per policy and procedures. 

I . 

I 
Within the letter of support, the petitioner refers to the ;proffered position as "Registered Nurse, 
Clinical Coordinator," "Registered Nurse, Gritical Care," ~d "Critical Care Nurse." Thus, the AAO 
must question the accuracy of the letter of support and wh¢ther the information provided is correctly 
attributed to this particular position and beneficiary. j · 

. I . 

Upon review of the above job duties, the AAO notesl that the petitioner did not provide any 
information with regard to the order of importance and/ot frequency of occurrence with which the 

. I 

beneficiary will perform the functions and tasks. Thus, the petitioner failed to specify which tasks 
were major functions of the proffered position and it did not establish the. frequency with which 
each of the duties would be performed (e.g., regularly, periodically or at irregular intervals). As a 
result, the petitioner did not establish the primary and ess~ntial functions of the proffered position. 

I 

In addition, the petitioner states that "[g]raduation from a four-year baccalaureate degree program 
and a minimum of one-year experience in an Acute Care hospital are required" for the proffered 
position. -The petitioner also .states that "[c]urrent licenkure in the United States is required and 
current registration with the Florida State Board of N~ing as a professional registered nurse is 
preferred, as well as national certification in the area of Clinical experience." The AAO observes 
that the petitioner does not indicate that the minimum academic requirement for the position is a 

. bachelor's degree in a specific specialty, or its equivalent. ! 

With the initial petition, the petitioner submitted do~ument~tion regarding . the beneficiary's 
credentials, including (1) a copy of the beneficiary's certificate from 

(2) Florida nursing license; (3) U.S. bachelor's degr~e in nursing; and (4) 
academic transcript. 

The petitioner also submitted a Labor Condition Application (LCA) in support of the instant H-lB 
petition. The AAO notes that the LCA designation for !the proffered position corresponds to the 
occupational classification of "Registered Nurses"~ SOci (ONET/OES Code) 29-1111, at a Level I 
(entry level) wage. 

Further, the petitioner submitted a document entitle<l "Position Description I Performance 
. I 
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Evaluation" for the pos1t10n of _clinical coordinator. , Notably, the document indicates that 
"[g]raduate of an accredited nursing program requiredJ BSN/BS preferred." Furthermore, the 
document indicates that a "[m]inimum of 1 year experience in a Leadership/Supervisory role 
preferred." As noted above, in the June 20, 2012 let~er of support, the petitioner states that 
"[g]raduation from a four-year baccalaureate degree jprogram and a minimum of one-year 
experience in an Acute Care hospital are required" forth¢ proffered position. The petitioner failed 
to provide an explanation or address this variance. ! 

' 
I . 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on July 7, 2012. The· petitioner was asked[ to submit documentation to establish that 
a specialty occupation position exists for the beneficiary. · The director outlined the specific 
evidence to be submitted. ., 

. I 
On .August 14, 2012, the petitioner responded by subqutting further information regarding the 
proffered position · and additional evidence. Specifically, the petitioner\provided (l) job vacancy 
announcements; (2) an unsigned Jetter from Director of Med/Surg at the 
petitioning company; (3) a. copy of the petitioner's job posring for several positions, including a "RN 
Clinical Coordinator"; (4) five job applications; and (5) 2011 fmancial statement. 

. I 
I 

In addition, the petitioner submitted a "Position Description I Performance Evaluation" for the 
position of clinical coordinator and for the position of m~dical surgical registered nurse. The AAO 
observes that the petitioner previously submitted a "Position Description I Performance Evaluation" 
for. the position of clinical coordinator. Notably, the do6ument submitted in. response to the RFE 
has· been modified, including the requirements for the position. Counsel requested that the director 
compare the new description for the position of clinical coordinator to the position of medical 
surgical registered nurse. However, no further explartation was provided regarding the prior 
submission of the "Position Description I Performance E~aluation." 

I 

! 
The director reviewed the information provided by the petitioner. Although the petitioner claimed 
that the beneficiary would serve in a specialty occupation~ the director determined that the petitioner 
failed to establish how the beneficiary's immediate duties would necessitate services at a level 
requiring the theoretical and practical application of at l~ast a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty. Thel director denied the petition on August 20, 
2012. Counsel for the petitioner submitted an appeal of the denial of the H-1B petition. With the 
appeal, c'ounsel submitted a brief and a copy of the previously submitted response to the director's 
RFE.

2 I 
' I 

The issue before the AAO is whether the petitioner has prbvided sufficient evidence to establish that 
I . . . I . . 

' I 

2 In the app~al, counsel claims that the petitioner provided j the director with "voluminous documentary 
evidence" in support of the petition. The AAO reviewed the record in its entirety. However, the evidence 
submitted fails to establish that the petitioner's proffered posttion qualifies for the requested classification 
under the applicable statutory and regulatory provisions. The AAO reminds counsel that it is not the volume 
of documentation that establ~shes eligibility for the benefit soJght, but rather the relevance, probative value, 
and credibility of the documentation -both individually and within the context of the totality of the evidence. 

' ', 
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it would employ the beneficiary in a specialty occupation' position. The AAO reviewed the record 
in its entirety and will make some ·fmdings that are mat¢rial to this decision's application of the 
H-1B statutory and regulatory framework to the proffered position as described in the record of 
proceeding. 3 

J 

Upon review of the record of proceeding, the AAO notes that there are numerous inconsistencies 
and discrepancies in .the ·petition and supporting docun1ents, which undermines the petitioner's 
credibility with regard to the services the beneficiary wilf perform, as well as the actual nature and 
requirements of the proffered position. When a petition includes numerous errors and 
discrepancies, those inconsistencies will raise serious conpems about the veracity of the petitioner's 
assertions. ! 

' 
The AAO observes that the petitioner provides conflicting information as to the job title of the 
proffered position. For example, in the Form 1-129 pet~tion and LCA the petitioner refers to the 
proffered position . as . "Registered Nurse, Clinical c?ordinator." However, throughout the 
petitioner's June 20, 2012 letter of support, it refers to th~ proffered position as "Registered Nurse, 
Clinical Coordinator" (or similar title) and as a "Regi:stered Nurse, Critical Care" I "Critical 
Care Nurse" (emphasis added). Notably, the petitiorter refers to the proffered position as a 
"Registered Nurse, Critical Care" and as a "Critical /Care Nurse" (or a similar description) 
approximately eight times within the letter of support. 1 

• 

I 
I 

. I 
On appeal, counsel claims that the director "appears to have intentionally relied on an initial generic 
job description provided in the original cover letter s~bmitted with the Form 1-129 petition." 
Counsel continues by asserting that the director ~·apparently fully aware of the confusion caused by 
the typos in the original cover letter, failed to _notify the p1titioner of this confusion. "4 

Counsel is reminded that in visa petition proceedings, !the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 

" petitione~ must estabiish eligibility at the time of filing fhe nonimmigrant visa petition. 8 C.F.R. 
§ ·1Q3.2(b)(l). Counsel's assertion appears to be an attempt to shift the evidentiary burden in this 
proceeding from the petitioner to USCIS, which is contrary to section 291 of the Act. 

. i 
To ascerta4t the intent of a petitioner, USCIS must look to the Form 1-129 and the documents filed 

. I 

in support of the petition. It is only in this manner that the agency can determine the exact position 
offered, the· job title arid · duties, location of· employm~nt, the proffered wage, et cetera. The 
regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a specialty 
occupation. shall · be accompanied by [ d]ocumentation .. i or any other required evidence sufficient 
to establish ... that the services the beneficiary is to perform are in a specialty occupation." In the 

, .· . . I . 
. I 

3 The AAO conducts appellate review on a de novo basis. Se~ Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 

·2004( . . .· I . . . · 
4 Notably, ~n the appeal, counsel assertS that the petitioner would have preferred to classify the proffered 
position of under SOC Code 29-1111.03 (stating that the s~stem "does [not] allow the user to enter the 
specific and more appropriate detailed Code of either 29-1111.03 or [a] custom SOC code"). The AAO 

I 

notes that SOC Code 29-1111.03 was designated for "Critical <rare Nurses." 
I 
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. I . . 
instant case, the record of proceeding contains numerous 'inconsistencies and discrepancie~. Doubt 
cast on any aspect' of the petitioner's proof may undenrlme the reliability and sufficiency of the 
remaining evidence offered in support of the visa petitio'n. Matter of Ho, 19 I&N Dec. 582, 591 
~~1~~- . ! . 

I 

The AAO observes that in the June 20, 2012 letter of ;support, the petitioner indicated that the 
proffered position required "a four-year baccalaureate: degree" and "a minimum of one-year 
experience in an Acute Care hospitaL" In the d~ument entitled "Position Description I 
Performance Evaluation," submitted with the initial petition, the petitioner indicated stated-the a 
academic requirements for the proffered position of dlinical coordinator as "[g]raduate of an 
accredited nursing program required, BSN/BS preferre'd" along with a "[m]inimum of 1 year 
experience in a . Leadership/Supervisory role preferred."· In -response to the director's RFE, the 
petitioner provided a revised formal position desCription and performance evaluation, which 
inqicated that a "[g]radmite of an accredited nursing program required, BSN/BS required" and a: 

, I . 

"[m.]inimum of 1 year experience in a Leadership/Supen[isory role preferred." On appeal, counsel 
claims that the proffered position requires a bachelor's j degree. Thus, the record of proceeding 
contains significant variances in the academic and experience requirements · for the proffered 

• • I 
position. · 

I 

Notably, based upon the statements of the petitioner and counsel, a degree in a specific specialty 
directly related to the duties of the proffered position is not required. That is, the petitioner and 

_ counsel state that a bachelor's degree is required for ;the registered nurse; clinical coordinator 
position, but they do not indicate that a bachelor's degree! in a specific specialty, or its equivalent, is 
required. Rather, it appears that the petitioner will accep~ a degree in any field. The requirement of 
a general-purpose bachelor's degree (no specific specialty) is inadequate to establish that a position 
qualifies as a specialty occupation. A petitioner must demonstrate that the proffered position 
requires a precise and specific course of study that relates directly to the position in question. Since 
there- must be a close correlation between the required: specialized studies and the position, the 
requirement of a' degree with a bachelor's degree, witho~t further specification, does not establish 
the position as a specialty occupation. Cf Matter of Mic1ael Hertz Associates, 19 l&N Dec. 558. 

, I ' 

To dem~nstrate that a job requires the theoretical and /practical application of a body of highly 
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that 
the position requires the attainment of a bachelor's or hi~er degree in a specialized field of study, 
or its equivalent. As explained above, USCIS inteqjrets the degree requirement at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to require a degree in a specific spedialty that is directly related to the proposed 
position. USCIS has consistently stated that, although a general-piirpose bachelor's degree may be a 
legitimate prerequisite for a particular position, requirihg such a degree, without more, will not 

. I . 

justify a fmding that a particular position qualifies for c~assification as a specialty occupation. See 
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir~ 2007).5 

I 
I \ 

5 Specifically, the United States Court of Appeals for the FirstiCirc.uit explained in Royal Siam that: 

· [t]he courts and the agency consistently .have stated that, although a general-purpose 
. . I 

bachelor's d~gree, such as a business administration ~egree, may be a legitimate prerequisite . 
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Furthermore, based upon a review of the record of p)oceeding, the . AAO fmds that there are 
additional discrepancies and inconsistencies with regard ~o the proffered position that preclude the 
approval of the petition. For instance, there are discrepancies between what the petitioner claims 
about the occupational classification and level of responsi~ility inherent in the proffered position set 
against the contrary occupational classification and level of responsibility conveyed by the wage 
level indicated on the LCA submitted in support of the petition. · 

. I . I 
. I ' 

As previously discussed, the petitioner submitted an LC~ in support of the petition that designated 
the proffered position to the corresponding occupationa~ category o.f "Registered Nurses" - SOC 
(ONET/OES) code 29,.1111.6 The wage level for the. proffered position in the LCA corresponds to 

/d. 

I 
for a particular position, requiring such a degree, withbut more, will not justify the granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F;. Supp.2d at 1164-66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited 

. I . 

analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, an employer could ensure the granting of a !specialty occupation visa petition by 
the simple expedient of creating a generic (and essenti~lly artificial) degree requirement. 

I 

i 
I 
I 

6 The Occupational Information Network (O*NET) 
category: 

OnLim~ 
I 
I 

states the following for this occupational 

29-1111 Registered Nurses 
This occupational code is no longer in use. 
Nurses) instead. · 

I 

I ( 
I . 

In the future, please use 29-1141 .00 (Registered 
! 

.See O*NET OnLine, available on the Internet at http://w~w.onetonline.org/find/quick?s=29-1111 (last 
visited on April 17, 2013). 1 

! 
i . 

The AAO acknowledges that SOC Code 29-1111 "Registered iNurses" was discontinued, and replaced with 
SOC Code 29-1141 "Registered Nurses." Notably, the summaty description was unchanged. The change in 
the code reflects that SOC Code i9-1111 included advanced, practice nu~es, such as nurse practitioners, 
clinical nurse specialists, certified nurse midwives, and certified registered nurse anesthetists. However, 
while SOC Code 29-1141 also includes clinical nurse specialists, it excludes "Nurse Anesthetists" (29-1151), 
"Nurse Midwives" (29-1161), and "Nurse Practitioners" (29-1171). For additional information regarding 
SOC Code 29-1111 and SOC Code 29-1141, see U.S. Depajtment of Labor, Bureau of Labor Statistics, 
Standard Occupational Classification, available on the Interne~ at http://www.bls.gov/soc/2000/socj111.htm 
and http://www.bls.gov/soc/2010/soc291141.htm (last visited on April17, 2013). 

The issue. her~ is not the SOC code (SOC Code 29-1111 Jr SOC Code 29-1141) for the occupational 
category "Registered Nurses" selected by the petitioner for the LCA. That is, the petitioner is not being 
"penalized or faulted" (as stated by counsel in th~ appeal) fdr selecting SOC Code 29-1111 on the LCA. 
Instead the issue is whether the petitioner has chosen · the ~age level that properly corresponds to the 
proffered position and reflects the level of complexity, indepehdent judgment and understanding, as well as 
the academic and professional requirements for the position a~ claimed by the petitioner in view of the fact 
that the LCA is certified for a Level I entry-level position rnder the occupational category "Registered 
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i 
I 

I 
I 
I 
i 
I 

a Level I (entry) position. The prevailing wage sotlrce is listed in the LCA as the OES 
(Occupational Employment Statistics) OFLC (Office of Foreign Labor Cert~fication) Online Data 
Center} The LCA was certified on June 12, 2012. The petitioner signed the LCA on June 20, 
2012. The AAo notes that by completing and submitt~g the LCA, and by signing the LCA, the 
petitioner attested that the iriformation contained in the LGA was true and accurate. 

. I 
I 

Wage levels should be determined only after selecting the most relevant Occupational Information 
Network (O*:NET) occupational code classification. Thert, a prevailing wage deteimination is made 
by selecting one of four wage levels for an occupation ba$ed on a comparison of the employer's job 
requirements to the occupational requirements, includmg tasks, knowledge, skills, and specific 
vocational preparation (education, training and experibnce) generally . required for . acceptable 
performance in that occupation. · l · 

Prevailing wage dete~inations start with a Level I lentry) and progress to a · wage that is 
colnmensurate with that of a Level II (qualified), Le~el III (experienced), or Level IV (fully 
competent) after considering the job requirements, experience, education, special skills/other 
requirements and supervisory duties. Factors to be co~sidered when determining the prevailing 
wage level for a position include the complexity of the job duties, the level of judgment, the amount 
and level of supervision, and the level of understanding required to perform the job duties.8 U.S. 
Department of Labor (DOL) emphasizes that these gu(delines should not be implemented in a 
mechanical fashion and that the wage level should be ~ommensurate with the complexity of the 
tasks, independent judgment required, and amount of clos¢ supervision received. 

The .wage levels me defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level 
I wage rate is described as follows: · : . I 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. Thes~ employees perform 

Nurses" - SOC Code 29-1111. 

7 ,The Occupational Employment Statistics (OES) program produces employment and . wage estimates for 
over 800 occupations. See Bureau of Labor Statistics, U.S. Department of Labor, on the Internet at 
http://www.bls.gov/oes/. The OES All Industries Database is available at the Foreign Labor ·certification 
(OFLC) Data Center, which includes the Online Wage Library for prevailing wage determinations and the 
disclosure databases for the temporary and permanent programs. The Online Wage Library is accessible at 
http://www.flcdatacenter.com/. 1 

i 
8 A point system is used to assess the complexity of the job ana assign the wage level. Step 1 requires a "1" 
to represent the job's requirements. Step 2 addresses experienJe and must contain a "0" (for at or below the 
level of experience and SVP range), a "1" (low end of experie~ce and SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perfonrl the job duties, a "1" (more than the usual 

. I . 

education by one category) or "2" (more than the usual edJ.lcation by more than one category). Step 4 
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a 

. . I . , . 

"1 "or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "1" entered unless 
supervision is generally required by the occupation. · 
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I 

I 
routine tasks that require limited, if any, exercis~ of judgment. The tasks provide 
experience and familiarization with the employer's methods~ practices, and 

I 

programs. The employees may perform higher level work for training and 
developmental purposes. These employees work 4nder close supervision and receive 
specific instructions on required tasks and result~ expected. Their work is closely 
monitored and reviewed for accuracy. Statements; that thejob offer is for a research 
fellow, a worker in training, or an internship ~e indicators that a Level I wage 
should be considered. i 

I 
i 

See DOL, Employment and Training Administration's i ~revailing Wage Determination Policy 
Guidance, Nonagricultural Immigration Programs (Rev.

1

Nov. 2009), available on the Internet at 
http://www .foreignlaborcert.doleta.gov /pdf/Policy _Nonag_Progs. pdf. 

, . I . 
DOL guidance indicates that a requirement for years ;of education and/or experience that are 
generally required as described in the O*NET Job Zones would be an indication that a wage 
determination at Level II would be proper classification for a position. ·The occupational category 
"Registered Nurses," has been assigned an O*NET Job zbne 3, which groups it among occupations 
for which medium preparation is needed. More specific~lly, most occupation in this zone -"require . 
training in vocational schools, related on-the-job experience, or an associate's degree." See O*NET 
OnLine Help Center, at http://www.oneionline.org/help/online/zones, for · a discussion of Job 
Zone 3. j I 

i 
In the instant case, the petitioner designated the proffered position as a Level I position. This 
suggests that the petitioner's academic and/or· professional; experience requirements for the proffered 
position would be less than the preparation listed for J:ob Zone 3. occupations (i.e., "training in 
vocational scho~ls, related on-the-job experience, or an associate's degree"). However, the AAO 
observes that the petitioner claims in its letter of suppo~ (dated June 20; 2012) that "[g]raduation 
from a fo~-year baccalaureate degree program and a ntip.imum of one-year experience in an Acute 
Care hospital are required" for the proffered position.9 

j · 

Furthermore, the petitioner and counsel repeatedly claim that the duties of the proffered position are 
complex, unique and/or specialized. Moreover, in the JuJe 20,2012 letter of support, the petitioner 
stated that the registered nurse, clinical coordinator "is tesponsible for supervising and providing 
direct an~ indirect total nursing care to an identified age~s{>ecific population." The petitioner also 
reported that the duties of the position include "[d]iiect[,ing] and manag[ing] team members." In 
addition, the petitioner claimed that 'the beneficiary "will be responsible for performing professional 
and complex duties associated with medical care of patients in critical medical conditions, as well 
as overseeing patients undergoing critical procedures ~d/or treatments." Further, the petitioner 
asserted that "Clinical Coordinator Nurse's responsibilities are complex and can only be performed 
by a nurse. with a four-year Bachelor's Degree" and that the "Clinical Coordinator Nurse supervises 
regular registered nurses." According to the petitione~. the "Labor Condition is for .that of an 
advanced registered, Clinical Coordinator and noi a generhl Registered Nurse." 

9 Tbe AAO notes that as previously discussed, the petitioner J.: provided mconsiStent infonnation as to the 
requirements of the proffered position. · 

/ 
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In addition, in the August 8, 2012 letter, submitted in response to the RFE, the petitioner stated that 
"[t]he Clinical coordinator positions is [sic] a [sic] Managerial Nursing Position in which advanced 
experience arid education in the form of at least a bachelor's degree are required in order to perform 
the job duties." Moreover, the petitioner claimed that "ilie duties and requirements of the Clinical 
Coordinator are far more technical and specialized thah that of the general RN position." In 
response to the RFE, the petitioner also submitted a formal position description and performance 

. . I 

evaluation, which indicated that "[t]he CC will supervise ~e unit Registered Nurses and CNAs" and 
"will contribute to staff annual evaluations and 1participate in and provide employee 
disciplines/warnings under the guidance and director of th~ Director(s)." · 

. ' ! 

In the appeal, counsel claims that "the Clinical Coordinhtor RN position is separate, distinct and 
more complex from the general RN position> Counsel further asserts that "the Clinical Coordinator 
job description clearly states that the position directs and !manages lower, general.RN positions and 
is responsible for implementing existing and new managerial styles and methods of problem solving 
and critical thinking." Counsel states that "[t]he role Of the Clinical Coordinator is to provide 
clinical expertise and leadership to nursing staff' and that the position "will supervise the unit 
Registered Nurses and CAN's." Accorduig to counsel, fue "position· is managerial in nature and 
above that of a general RN." Further, counsel asserts that the position is "highly complex and 
specialized." · J 

. I 

Upon review of the assertions made by the petitioner and !counsel, the AAO must question the level 
of complexity, independent judgment and understanding ~ctually required for the proffered position 
as the LCA is certified for a Level I entry-level position. I This characterization of the position and 
the claimed duties and responsibilities as described by ilie petitioner and counsel conflict with the 
wage-rate element of the LCA selected by the petitionbr, which, as reflected in the discussion 
above, is indicative of a comparatively low, entry-lev~l position relative to others within the 
occupational category of "Registered Nurses." In accordance with the relevant DOL explanatory 
information on wage levels, the selected wage rate indica~es that the beneficiary is only required to 
have a basic understanding of the occupation; that she will be expected to perform routine tasks that 
require limited, if any, exercise of judgment; that she ~ill be. closely supervised and her work 
closely monitored and reviewed for accuracy; and that! she will receive specific instructions on 
required tasks and expected results. 10 

I 

I 

Under the H-lB program, a petitioner must offer a beneficiary wages that are at least the actual 
wage level paid by_the petitioner to all.other individuals rith similar experience and qualifications 
for the specific employment in question, or the prevailing wage level for ~e occupational 
classification in the area of employment, whichever i~ greater, based on: the best information 

. . I . 
10 The petitioner and its . counsel claim that the proffered position is distinct from II general RN positions. II 
The AAO notes that a petitioner may distinguish its proffere~ position from others within the occupation 
through the proper wage level designation to indicate factors ~uch as complexity of the job duties, the level 
of judgment, the amount and level of supervision, and the level of understanding required to perform the job 
duties. That is, through the wage level, the petitioner is ablb to reflect the job requirements, experience, 
education, special skills/other requirements and supervisory duties. 

I 
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available as of the time of filing the application. See section 212(n)(l)(A) of the Act, 
8 U.S.C. § 1182(n)(l)(A). The prevailing wage rate is defined as the average wage paid to similarly 
employed workers in a specific occupation in the area of ihtended employment. 

. . . I 

The AAO notes th~t the prevailing wage of $22.84 ~~r hour ($47,507 per year) on the LCA 
corresponds to a Level I position for the occupational cktegory of "Registered Nirrses" for Pasco 
County (Zephryhills, Florida). 11 Notably, if the profferedlposition were designated as a higher level 
position, the prev:ailing wage at that time would have bee~ $27.22 per hour ($56,618 per year) for a 
Level II position, $31.59 per hour ($65,707 per year) for l· a Level III position, and $3'5.97 per hour 
($74,818 per year) for· a Level IV position. : 

The petitioner was required to provide, at the time of fil~g the H-1B petition, an LCA certified for 
the correct wage level in order for it to be found to correspond to the petition. 12 To permit 
otherwise would result in a petitioner paying a wade lower than that required by· section 
212(n)(1)(A) of the Act, by allowing that petitioner to sitnply submit an LCA for a different wage 
level at a lower prevailing wage than the one that it claim$ it is offering to the beneficiary. As such, 
the petitioner has failed to establish that it . would pay the beneficiary an adequate salary for her 

. work, as required under the Act, if the petition were grantJd. · · 
. I 

! 
Furthermore, the AAO fmds that the claimed level of: complexity, independent judgment and 
understanding is materially inconsistent with the LCA certification for a Level I entry-level 
position. Given· that the LCA submitted in support of the petition is for a Level I wage, it must 

. I \. 

therefore be concluded that the LCA does not correspond to the petition. · 
I 
I 

As noted below, the regulation at 8 C.F.R. § 214.2(h)(4j(i)(B)(2) specifies that certification of an 
LCA does not constitute a determination that an occupation.is a specialty occupation: 

. ' . . j 

Certification by the . Department of Labor of a tlabor condition application in an 
occupational classification does not constitute a de~ermination by that agency tha_t the 
occupation in question is a specialty occupation. The director shall determine if the 

· ·application involves a specialty occupation as defihed in section 214(i)(l) of the Act. 
· The director shall also determine whether the particular alien for whom H-1B 

classification is sought qualifies to perform servi~es in the specialty occupation as 
prescribed in section 214(i)(2) of the Act. I .1 

I 

. I 
I 

11 For additional information regarding the prevailing wage forj this occupation in Pasco County, see the All 
Industries Database for 7/2011 - 6/2012 for Registered Nurses at the Foreign Labor Certification Data 
Center, ·. Online . . Wage Library I on ;" the . Internet at 
http://www .flcdataceni:er.com/OesQuickResults.aspx ?code=29-l1111 &area=45300&year= 12&source= 1 (last 
visited April17, 2013). . .· . . . r . .. . 

12 Moreover, as previously mentioned, the ~titioner has proviJed inconsistent information as to· the wage to 
·be paid to the beneficiary. : More specifically, the Form_I-129 apd LCA indicate that the beneficiary's offered 
rate of pay is $23.95 per hour ($49,816 per year). However, in the June 20, 2012 letter of support, the 
petitioner indicates that the beneficiary's offered rate of pay iJ "$22.84 per hour or $47,507 per year." No 
explanation was provided for the variance. 
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While DOL is the agency that certifies LCA applications Jlefore they are submitted to USCIS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 

l ', 

branch, USCIS) is the department responsible for determ~ing whether the content of an LCA filed 
for a particular Form 1-129 actually supports that petit,ion. See 20 C.F.R. § 655.705(b), which 
states, in pertinent part: 1 

I 

For H-18 visas . . . DHS accepts the employer's · p~tition (DHS Form 1-129) with the 
DOL certified LCA attached In doing so, the DHS determines whether the petition 

, I 

·is supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or ~hether the individual is a fashion 
model of distinguished merit and ability, and }vhether the qualifications of the 
nonimmigrant meet the statutory requirements of H-18 visa classification. 

. . I . 
I , , 

(Italics added). The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA 
actually supports the H-18 petition filed on behalf ofthe ~eneficiary. Here, the petitioner has failed 
to submit a valid LCA that corresponds to the claimed!duties and requirements of the proffered 
position, that is, specifically, that corresponds to the level /of work, responsibilities and requirements 
that the petitioner ascribed to the proffered position and to the wage-level corresponding to such a 
level of work, responsibilities. and requirements in accordance with the pertinent LCA regulations. 

I 

. Thus, for this reason as well, the petition cannot be approved. 
I 

. ' 
' 

The statements regarding the claimed level of complexity; independent judgment and understanding 
required for the proffered position are materially inconsistent with the certification of the .LCA for a 
Level I entry-level position. This conflict, along with the ~iscrepancies in thejob title and academic 
.and professional requirements, undermines the overall c.!edibility of the petition. The AAO fmds 
. that fully considered in the context of. _!he entire recor~ of proceedings, the petitioner failed to 
establish the nature of the proffered position and in what capacity the petitioner actually intended to 
employ the beneficiary. The petitioner is obligated td clarify the inconsistent and conflicting 
testimony by independent and objective evidence. Matter of Ho, 19 I&N Dec. at 591-92. As 
previously mentioned, doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition.·· It is incumbent upon the petitioner to resplve any inconsistencies in the record by 
independent objective evidence, and attempts to explain I or reconcile such inconsistencies, absent 
competent objective evidence pointing to where th_e truth, iin ·fact, lies, will not suffice. /d. 

The AAO ~ill now address the director's basis for denial; of the petition, namely that the petitioner 
failed to establish that it would eiJ1ploy the beneficiary ip a specialty occupation position. Based 
upon a complete review of the record of proceeding, the AAO agrees with the director and finds 
that the evidence fails to establish that the position as de~cribed constitutes a specialty occupation. 

. I , 

For efficiency's sake, the AAO hereby incorporates the above discussion and analysis regarding the 
inconsistencies and discrepancies in the record of proce~ing regarding the beneficiary's proposed 
employment. · · . ·. · I . . . . . 
For an H-18 petition to be granted, the petitioner must p~ovide sufficient evidence to establish that 
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it will employ the beneficiary in a, specialty occupatjn position. To mak~ its determination 
whether the proffered position qualifi~s as a specialty occhpation, the AAO first turns to the criteria 

. . I 

at 8 C.F.R, § 214.2(h)(4)(iii)(A)(J) and (2): a baccalaure~te or higher degree in a specific specialty 
or its equivalent is noimally the minimum requirement f~>r entry into the particular position; and a 
degree requirement in a specific specialty is common t~ the industry in parallel positions among 
similar organizations or a particular position is so complex or unique that it can be performed only 

. I 

by an individual with a degree in a specific specialty.: Factors considered by the AAO when 
determining these criteria include: whether DOL's Occupational Outlook Handbook (hereinafter 
the Hand.book), on which the AAO routinely relies for the educational requirements of particular 
occupations, reports the industry requires a degree in a !specific specialty; whether the industry's 
professional association has made a degree in a specifiq specialty a minimum entry requirement; 
and whether letters or affidavits . from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." i See Shanti, Inc. v. Reno~ 36 F. Supp. 2d 
1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker C~rp. v. Sava, 7\2 F. Supp. · 1095, 1102 
(S.D.N.Y.l989)). : 

• I 
I 

The · AAO recognizes the Handbook as an authoritati~e source on the duti~s and educational 
requirements of the wide variety of occupations that it *ddresses. 13 As previously discussed, the 
petitioner designated the proffered position in the LCA under the occupational category "Registered 
Nurses." · ' 

The AAO reviewed the chapter of· the Handbook entitled "Registered Nurses," including the 
sections regarding the typical duties and requirements for this occupational category. 14 However, 
the Handbook does not indicate that normally the mfuimum requirement for entry into these 
positions is at least a bachelor's degree in a. specific speci~lty; or .its equivale~t. · 

I 
The subchapter of the Handbook entitled "How to Beconie a Registered Nurse" states the following 
about this occupation: : 

' 

Registered nurses usually take one of three edhcation paths: a bachelor's of 
science degree in nursing (BSN), an associate's ~egree in nursing (ADN), or a 
diploma from an approved nursing program. Registered nurses must also be 

. I 

licensed. ! 
i 

Education · · ·· J · 

In all nursing education programs, students take courses .in nursing, anatomy, 
physiology, microbiology, chemistry, nutrition, p~ychology and other social and 
behavioral sciences, as well as. in liberal arts. BSl'J programs typically take four 

13 The Handbook, which is available in printed form, rna) also be ~ccessed on the · Internet, at http:// 
ww.w.stats.bls:gov/oco/. The AAO's references to the Hand~ook are to the 2012- 2013 edition available 
onlme. . · .· . . 

1

. 

14 For additional information regarding the occupational category "Registered Nurses," see U.S. Dep't of 
Labor, Bureau of Labor Statistics, Occupational Outlook Hanlibook, 2012-13 ed., Registered Nurses, on the 
Internet at http://www.bls.gov/oohlhealthcarelregistered-nurse~.htm#tab-1 (last visited April 17, 20q). 
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years to complete; ADN and diploma programs usually take two to three years to 
complete. ! · 

' 
All programs also · include supervised clinical exp~rience in hospital departments 
such as pediatrics, psychiatry, maternity, and surgery. A number of programs 

. include clinical experience in extended and long-term care facilities, public 
health departments, home health agencies, or amb~latory (walk-in) clinics. 
Bachelor's degree programs usually include mor¢ training in the physical and 
social sciences, communication, leadership, and critical thinking, which is · 
becoming more important as nursing practice bec6mes more complex. They also 
offer more clinical experience in nonhospital seftings. A bachelor's degree or 
higher is often necessary for administrative posit~ons, research, consulting, and 
teaching. · I 
Generally, licensed graduates of any of the thre~ types of education programs 
(bachelor's, associate's, or diploma) qualify for ~ntry-level positions as a staff 

I 

nurse. 

I 

Many registered nurses with an ADN or diploma fmd an entry-level position and 
then take advantage of tuition reimbursement benefits to work toward a BSN by 

I . 

completing an RN-to-BSN program. There are also master's degree programs in 
nursing, combined bachelor's and master's progradts, and programs for those who 
wish to enter the nursing profession but hold a bachelor's degree in another field. · 

I 
Important Qualities I 
Critical-thinking ~kiUs. Registered nurses must be able to . assess changes in the 
health state of patients, including when to take bortective action and when to 
make referrals. i · 

. I 

Compassion. Registered nurses should be caring Jnd sympathetic, characteristics 
that are valuable when treating patients. 

Detail oriented. Registered nurses must be responsible and detail oriented 
because they must make sure that patients g~t the correct treatments and 
medicines at the right time. l 

i 
Emotional stability. Registered nurses need embtional stability to cope with 
human suffering, emergencies, and other stresses. j 

I 
' 

Organizational skiUs. Nurses often work with f11ultiple patients with various 
health needs, and organizational skills are critical to ensure the patient is given 
proper care. · J · ,_ 

Patience. Registered nurses should be patient so! they can provide quality care . 
under stressfuLor hectic drcumstances. . I . · · 
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I 

Speaking skills: Registered nur~es must be able to talk effectively with patients 
to correctly assess their health conditi_ons. Nurses reed to clearly explain how to · 
take medication or give other instructions. They t;nust be able to work in teams 
with qther health professionals and communicate ~e patients' needs. 

-Licenses 
In -all states, the District of Columbia, and U.S. te(ritories, registered nurses must 
have a nursing license. 

To become licensed, nurses must graduate from ;an approved nursing program 
and pass the National Council Licensure Examination, or NCLEX-RN. 

' 
' 

Other requirements for licensing vary by state. Ea~h state's board of nursing can 
give details. (For more on the NCLEX-RN examiliation and a list of state boards 
of nursing visit the National Council of State Boar~s of Nursing.) . 

I 

C iti 
. I 

ert 1cat1on - I _ 
Nurses may become credentialed through professipnal associations in specialties 
such as ambulatory care, gerontology, and pedia~cs, among others. Although 
certification is usually voluntary, it demonstrates ~dherence to a higher standard, 
and some employers may require it. Certificatio* is required for all registered 
nurses serving in any of the four advanced practice registered nurse roles. 

- I 

Advancement - · I . 
Most registered nurses begin as staff nurses in hospitals or community health 
settings. With experience; good performance, and icontinuous education they can 

·move to other settings or be promoted to positions 
1
with more responsibility. 
i 

In management, nurses can advance from assistant unit manager or head nurse to 
more senior-level administrative roles, · such as aSsistant director, director, vice 
president, or chief of nursing. Increasingly, management-level nursing positions 
require a graduate degree fu nursing or health services administration. 

I 

Administrative positions require leadership, copununication and negotiation 
skills, and good judgment. _ · 

Some RNs choose to become advanced practic~ registered nurses (APRNs). 
APRNs work independently or in collaboratio~ with physicians. They may 
provide primary · care, and, in most states, they may prescribe medications. 
APRNs require at least a master's degree. Eacll state's board of nursing can 

. provide the specific regulations regarding APRNs.l 
. - I 

So~e nurses move into the business side of healfucare. Their nursing expertise 
and experience on a healthcare team equip them to manage ambulatory, acute, 
home-based, and chronic care businesses. 



(b)(6)
I . 

I 

Page 18 

' ' . 
I 

Employers-including hospitals, insurance 1 companies, pharmaceutical 
manufacturers, and managed care organizations, ~ong others-need registered 
nurses for jobs in health planning and development, marketing, consulting, policy 
development, and quality assurance. 

1 

• · . I 
' 

Other nurses work as postsecondary teachers in :colleges and universities. For 
more information, see the profile on postsecondary teachers. 

. . I 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occu)ational Outlook Handbook, 2012-13 ed., 
. I . 

Registered Nurses, available on the Internet at http://www.bls.gov/ooh/Healthcare/Registered-
nurses.htm#tab-4 (last visited ~pril 17, 2013). . J . 

. I 

When reviewing the Handbook, the AAO must note again that the petitioner designated the wage 
level of the proffered position as a Level I position on ithe LCA. As previously discussed, this! 
designation is indicative of a comparatively low, entry-l~vel position relative to others within the1 

occupation of "Registered Nurses" and signifies that the !beneficiary is only expected to possess J 
basic understanding of the occupation and carries expect~tions that the beneficiary perform routin~ 
tasks that require limited, if any, exercise of judgment; that she would be closely supervised; that 
her work would be closely monitored and reviewed f9r accuracy; and that she would receivd 
specific instructions on required tasks and expected results!, · 

- i 

I 
The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty, 
or .its equivalent, is normally the minimum requireme~t for entry into this occupation. Rather, thd 
Handbook states ·that there are three general paths for becPming a registered nurse, i.e., a bachelor's! 
degree in nursing, an associate's degree in nursing, or a diploma from an approved nursin~ 
program. The Handbook states that assoc~ate's degrees kd diploma programs for this occupation' 
usually take two to three years to complete. The narrativ~ of the Handbook indicates that generally) 
licensed graduates of any of the three types of educati?nal programs (bachelor's, associate's, o~ 
diploma) qualify for entry-level positions. The Handb(Jok does not conclude that normally the 
minimUiil requirement for entry into these positions is at :least a bachelor's degree in nursing, · or it~ 
equivalent. . i · I 

. . .' . I I 
For the purposes of this appeal, it is important to note that! the Handbook states, and its discussion of 
the RN occupational category and its specialties reflects, jthat the "duties and titles often depend ori 
where they work and the patients they work with," rather than by degree type (i.e., ADN or BSN)J 
The Handbook notes an important exception to the general requirements for the occupation, namelyJ 
the four types of "advanced practice nurses [(APNs)], who work independently or in collaboratiort 
with physicians," which the Handbook identifies as ''clihical nurse specialists, nurse anesthetistsl 
nurse-midwives, and nurse practitioners." The Handboo~, states the following: 

I 

I 
All four types of advanced. practice nurses require at least . a master's degree. In 
addition, all States specifically defme requiremen~s for registered nurses in advanced 
. practice roles. Advanced practice nurses may prescribe medicine, but the authori.ty 
to prescribe varies by State. Contact your Statks board of nursing for specific 
regulations regarding advanced practice nurses. 

I 
I 
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However, the requirements-for APN positions are not relerant to this appeal, as the petition was not 
·filed for such a position. Also, the record of proceeding indicates that the beneficiary is neither 
qualified nor licensed or certified for any type of APN !position. In any event, the Handbook's . 
information does not support the proposition that normally the minimum requirement for entry into 
registered nurse, clinical coordinator positions as an occupational category or the particular position 
proffered in this petition is at least a BSN, or its equivalen~. · · · I 

. I - I 
The AAO acknowledges the petitioner's reliance on the Memorandum from Johnny N. Williains,l 
Executive Associate Cominissioner, INS Office of Field 

1

bperations, Guidance on Adjudication ofil 
H-JB Petitions Filed on Behalf of Nurses, HQISD 70/6.2

1
.8-P (Nov. 27, 2002) (hereinafter referred 

to as tQ.e Williams Memo), which states that an increasing number of nursing specialties require a 
. , I 

higher degree of knowledge and skill than a typical RN or staff position. However, the AAO fmds 
that, as described in the record of proceeding, the proffered position and the duties comprising it do 
not fit any type of direct-care RN position listed as speci~lty occupations in the Williams Memo. 15

1 

R,ather, the proffered position fits within the range of registered nurse specialty positions described 
at section E ,of the Memo as those for which qualificatiof1 as a specialty occupation would depend! 
upon the extent and weight of the evidence presented ~ the petition. Thus, while the Williams/ 
Memo summarizes th~ . statutory and regulatory standards ·for establishing an H-1B specialty, 
occupation, it is not evidence that the particular positiop that is the subject of this petition is al 
specialty occupation. · i 

. . ' ~ . . . . . 

It is incumbent upon the' petitioner to provide persu~ive evidence that the proffered position 
qualifies as a specialty occupation under this criterion, notwithstanding the absence of th~ 
Handbook's support on the issue. As previously tnentioned, the regulation at 8 C.F.R.i 
§ 214.2(h)(4)(iv) provides that "[a]n ·H-1B. petition in~olving a specialty ·occupation shall bd 
accompanied .. by [ d]ocumentation ... or any other required evidence sufficient to establish ... tha~ 

. the services the beneficiary is to perform are in a specia~ty occupation." Going on record withou~ 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof ~ 
these proceedings. M_atte~ of Soffici, 22 I&N Dec. 15~, 165 (Comm. 1998) (citing Matter olj 
Treasur~~Craft ofCalifomta, .14 I&N Dec. 190 (Reg. Cor. 1972)). . . . I 
The petitiOner has not established that the proffered posttion falls under an occupational category 
for which the Handbook, or other authoritative source, indicates that at least a bachelor's degree in ~ 
specific specialty, or its equivalent, is normally the ~inimum requirement for entry into thd 
occupation. Furthermore, the duties and _requirements of; the proffered position as described in thd 
record of proceeding_ do not indicate that the position is: one for which a baccalaureate or higheJ 
degree in a specific specialty, or its equivalent, is nomially the minimum requirement for entry) 
Thus, the petiti~ner failed to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J). J . . I . . . I .. . . . I 
_
15 The four types of RN, positions that the Williams Memo r~cognizes as categori~ally re_quiring at least ~ 

· specialty-occupation level of education are Clmical Nurs~ Specialists; Nurse Practitioners; Certified 
Registered Nurse Anesthetists; and Certified Nurse-Midwife. The AAO finds these categories to be the sam~ 
as the four APRN specialties that the Handbook identifies as tequiring at least a master's degree in nursing] 
The AAO reiterates that the record of proceeding establishes 1that the proffered position does not fit withiri 
any of these APRN specialties. 
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Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
. I 

§ 214.2(h)(4)(iii)(A)(2). . This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specificispecialty, or its equivalent, is common to 
the petitioner's industry in positions that are both:. (1). ~arallel to the proffered position; ·and (2) 
located in organizations that are similar to the petitioner. / · ' 

I • ~ ' 

As stated earlier, in determining whether there is such a common degree requirement, factors ofte11l 
considered by USCIS mclude: whether the· Handbook re~orts that the industry requires a degree;! 
whether the industry's professi~nal association h~s ~~de; a ~egree ~ minimum entry requirement;[ 

· and whether letters or affidavits from firms or mdividuhls m the mdustry attest that such firms 
"routinely employ and reci:Uit.only degreed individuals." $ee Shanti, Inc. v. Reno, 36 F. Supp. 2d at 
1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

. ' 

Here and as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook •. or other ~uthorita~ive sourc~, repo~~ an industry-wide requir~ment of at leastj 
a bachelor's degree m a specific specialty, or Its eqmvalent. Thus, the AAO mcorporates by 

. I 

reference the previous discussion on the matter. i 
: 

In the Form 1-129 and supporting docunterits, the petitioner stated that it is a hospital established inl 
1908, with 15,000 employees. The petitioner indicated that its gross annual income is "Not-for-I 
profit" and its net annual income ·is "Not-for-profit." ~ The petitioner designated its business 
operations under the North American Industry Classillcat~on System (NAICS) code 622110. 16 The 
AAO notes that this NAICS code i~ designated for "Gene~al Medical and Surgical Hospitals." The 
U.S. Department of Commerce, Census Bureau website ~escribes this NAICS code by stating the 
fu~w~: i 

This industry comprises establishments known an~ licensed as general medical and 
surgical hospitals primarily engaged in providing1 diagnostic and medical treatment 
(both surgical and nonsurgical) to inpatients withj any of a wide variety of medical 
conditions. These .establishments maintain inpatient l>eds and provide patients with 
food services that meet theif nutritional requirements. These hospitals have an 
organized staff of physicians and other medical st~ to·provide patient care services. 

. I 

These establishments usually provide other services, such as outpatient seryices, 
anatomical pathology services, diagnostic X-iay services, clinical laboratory 
services, operating room services for a variety of ptocedures, and pharmacy services. 

l 
U.S. Dep't of Commerce, U.S Census Bureau, 2012 NAICS Defmition, 622110 -·General Medical 
and Surgical Hospit~ls, on the Internet at http://www.census.gov/cgi-bin/sssd/naics/naicsrch (last 
visited April17, 2013). j 

16 According to the U.S. Census Bureau, the Norili American Jn~ustry Cli.ssification System (NAICS) is usedl 
to classify business establishments according to type · of e<!onomic activity and each establishment is 
classified to an industry according to the primal)' bu~iness activity taking place there. See 

. http://www.census.gov/eos/www/naics/ (last visited April 17, 2013). 
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For the petitioner to establish that an organization is similar, it must demonstrate that the petitioner! 
and the organization share the same general characteristiJs. Without such evidence, documentation 
submitted b~y a petitione~ is . generally out~id~ the scope lo~ _consideration for thi~ ~riterion, whichl 
encompasses only organizatiOns that are similar to the ~tltloner. When determmmg whether the1 

petitioner ·and .the organization share the same general bharacteristics, such factors may include1 

information regarding the nature or· type of organization,! and, when pertinent, the particular scope! 
of operations, as well as the level of revenue and staffmg (to list just a few elements that may bel 
considered). Notably/ it is not sufficient for the petitioner. and counsel to cl~im that an organization! 
is similar and in the same industry without providing a le~itimate basis for such an assertion. I 

In response to the RFE, the petitioner submitted a letter from its Director of Med/Surg, 
. I ~ 

in support of its assertion that the degree r~quirement is common to the petition;~·~[ 
industry in p~allel positions among similar organization~. The letter is dated July 27, 2012. The,· 
AAO reviewed the document in its entirety. It must fttst be noted that the letter is not signed. 
Without signature as declarant, the deJlaration lacks any evidentiary force. Seel 
In re Rivera, 342 B.~. 435, 459 (D. N.J. 2006); Blumberg v .. Gates, No. CV 00-05607, 2003 WL

1 

22002739 (C.D.Cal.) (not selected for publication). 'fhus, the letter has no probative value., 
Nevertheless, the AAO reviewed the letter but finds that it is insufficiently detailed and does not 
establish that the proffered position is a specialty occupati~m. 

I 

signature line indicates that her job title is "Director of Med/Surg" but there is no 
information regarding her job duties or her role with the petitioning company. She did not provide 
any documentation to establish her credentials on :the relevant industry-hiring standards. 
Furthermore, did not identify the specific elements of her knowledge and 
experience that she may have applied in reaching her conclusions here. She does not indicate that 
she relied on any auth.or.itative sources to support her ass~rtions. She did not include the results ofl 
·outside formal surveys, research, statistics, or any otiter objective quantifying information to 
substantiate her opinions. Notably, her opinions are *ot supported by indep~ndent, objective!· 
evidence demonstrating the manner. in which she reached $uch conclusions. 

I 

states that the "letter is to explain the rekson that it is critical to have a Bachelors 
prepared nurse in the role of the Clinical Coordinator (qharge Nurse)." She briefly describes the 
role of the "Associate degree iltirse" and the "Bachelors n\Jrse." Notably, although 
provides unsupported assertions regarding the benefits of 'a "Bachelors nurse," she does not state or 
provide any evidence that at least a bachelor's degree in: a specific speci~lty, or its equivalent, is 
required for registered nurse, clinical coordinator positi?ns. While it may be beneficial for the 
petitioner to employ an individual with a bachelor's degreF, the AAO notes that this is not the issue 
in. this proceeding. The issue here is whether the petitioner has established that its .proffered 
position qualifies as a specialty occupation in accordance wl

1 i~ the applicable statutory and regulatory 
provisions. 

After reviewing the letter, the AAO fmds that it is improperly executed, insufficiently detailed and 
lacks relevancy to this proceeding. Accordingly, it lack~ probative value. Thus, this prong of the 

. regulations has not been established by the letter from 
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I 
In addition, the petitioner submitted copies of job advertisements in response to the RFE. The AAoi 
notes that the petitioner did not provide any independerit evidence of how representative the job 
postings are of the particular advertisirig employers' recruiting history for the type of job advertised. 
As the advertisements · are only solicitations for hire, ~ey are not evidence of the actual hifing 
practices of these employers. 

1 
I 

Upon review of the documents, the AAO fmds that theyi do not establish that a requirement for al 
bachelor's degree in a specific specialty, or its equivalent! is common to the petitioner's industry inl 
similar organizations for parallel positions to the proffereCI position. The petitioner's reliance upon · 
the job announcements is misplaced. · ! 

, I 
'I 

For example, contrary to the purpose for which the advertisements were submitted, the postings do 
not establish that at least a bachelor's degree in a specific :specialty, or its equivalent, is required for1 

the positions. That is, the AAO notes that the posting fo~ indicates, "BSN from 
an accredited. college or university, or ability to obtain witltin three years, required." In addition, the 
posting for states, "BSN required or BSN must be completed within five 
years of promotion to CN IV." Moreover, the posting for states, "BSN required or 

. I 

plans should be made to complete within 5 years of date ef hire." The posting for 
states, "Bachelor's degree .required, nursing preferred OR currently pursuing BSN to bei 

attained within 5 years from date of hire." The advertisement for 
describes the requirements as a "Registered Nurse with B~chelor's degree (or enrolled in Bachelor's 
program)." The position for a "Clinical Care As soc" do~s not provide any information regarding 
. the employer, thus, it cannot be determined that the ~rganization is similar to the petitioner. 
Furthermore, the advertisement states that "BSN requ:ired or certification in area of clinical 
specialty." The petitioner submitted an advertisement for1 that states that 
a bachelor's degree in nursing is required but that "In hopse candidates may be considered if they 
are enrolled ina BSN program" and completion is within itwo years. In addition, the advertisement 
for · . states, "Registered Nurse with Badhelors degree (or enrolled in Bachelor's! 
program) with case management certification (CCM or A.CM) preferred." Thus, based upon the 
advertisements~ candidates are not required to possess a b~chelor's degree (or higher) in nursing for 
these positions. · . ·. . j · · · . . . -, 

i 
Furthermore, some of the postings state that a bachelor'sl degree is reql;lired, but they do not state' 
that a bachelor's degree in a specific specialty; or its Jquivalent, is required for the advertised 

. , I 

positions. For instance, the petitioner provided a job post~g for 
which indicates that a bachelor's 

degree is required for the advertised position - but the e~ployer does not indicate that the degree 
m1,1st be in any particular discipline. The posting for states, "Bachelor's 
degree required, ni.rrsing preferred OR currently pursuihg BSN to be attained within 5 years from 
date of hire, II It appears that the advertising employer will accept a general-purpose degree or a 

.. degree in an umelated field. The AAO here reiterate~ that . the degree requirement set by the 
· statutory and regulatory· framework of the H-IB program! is not just a bachelor's or higher degree, 

but such a degree in a specific specialty directly related to the duties of the position (or its 
equivalent). · · · 
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Furthermore, the petitioner has not established that all of the advertisements are for parallel! 
positions. The duties of some of the advertised positions !are described in brief, general terms: For 
instance, the advertisement for states that the clinical coordinator "acts I 
as the clinical and administrative person in the provision qf patient care delivery" and will serve "asJ 
the administrative representative in the absence of any member of the administrative council." No 

I 

further infonpation regarding the job specific job duties ;was provided. Similarly, the job posting 
for states that the nursing 
coordinator is "responsible for the effective and efficient: administrative and clinical operations ofj 
the department on an assigned shift." The advertisemen~ lacks any further information regarding'! 
the Ql.Sks and responsibilities of the job. The position fori a head nurse with 

does not contain a job description. ; Furthermore, the position for a clinical! 
leader with simply states that the candidate "will provide care tol 
patients and assume a leadership role with.in the unit." Thus, it is not possible to determine such 
aspects as the day-to-day responsibilities, complexity of the job duties, supervisory duties (if any), 
independent judgment required or the amount of supervision received for these positions. 
Accordingly, it is unclear whether the duties and responsibilities of these positions are the same or 
parallel to the proffered position. I · · 

; l 

Moreover, as previously discussed, the. petitioner did nbt provide a description of the proffered 
position that specified which tasks are major functions a!nd the frequency with which each of the 
duties will be perforined. Thus, while it appears that some of the advertised. jobs may have some 
b,asic, general tasks in common w~th the proffered position; the petitioner has not established that!' 
the primary and essential tasks to be performed are parallel to the proffered position. · 

I 
' . 

Moreover, the AAO n~tes that it appears that some of $e advertised positions may be for more 
senior positions. A posting for states a requirement of a degree in 
nursing and "[a]t least 5 years of acute care hospital nur~ing experience with at least 3 years iil a 
charge nurse capacity.... The petitioner provided a job posting for a patient flow coordinator 
position, which requires a degree in nursing and "3 i years Perioperative nursing experience 
required." Further, a posting for $tates a requirement of a degree in nursing 
and "[t]hiee years experience in specialty or related area. "j The AAO reiterates its earlier comments 

· and fmdings regarding the implications of the designation; of the proffered position in the LCA as a 
Level I position. After reviewing the job postings, the AAO notes that without further clarification, . 

. the petitioner has not sUfficiently established that the jduties and responsibilities of all of the 
advertised positions are parallel to the proffered position. 

1 

I 
The AAO reviewed all of .the advertisements submitted in support of the petition. As the 
documentation does not establish that the petitioner has bet this prong of the regulations, further 
analysis regarding the specific information contained in ~ach of the job postings is not necessary. 
That is, not every deficit of every job posting has been a~dressed. Notably, the advertisements do 
not establish that a d.egree requirement in a specific spedialty, or its equivalent, is common to the 
industry in parallel positions among similar organizations to the petitioner. 17 

' 

c 17 According to the Handbook:s detail~ statistics on this oc1pation: there were approximately 2,737,400 

. I . . . ,. 
I 
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Thus, > based upon a complete review of the reeord, the petitioner has not established that a 
requirement of a bachelor's or higher degree in a specificispecialty, or its equivalent, is common tq 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
located in organizations that are similar to the petition~r. For the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8 <:C.P.R. § 214.2(h)(4)(iii)(A)(2). . . I 

I 

The AAO will next consider the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2),· 
which is satisfied if the petitioner shows that its particulctr position is so complex or unique that it 
can be performed only by an individual with at least a bacpelor's degree in a specific specialty, or its 
equivalent. · · 

In the instant case, the petitioner submitted documentati~n regarding the proffered position and its. 
bu~iness operations, including -printouts from its website; : a copy of its audited financial statements: 
for 2011; formal job descriptions; and a copy of one of it~job postings. Upon review of the record 
of proceeding, the AAO finds that the petitioner fails to ~ufficiently develop relative complexity or 
uniqueness as an aspect of the proffered position of regis'tered nurse, clinical coordinator. That is, 
the AAO reviewed the record in its entirety and fmds that the petitioner has not provided sufficient 
documentation to ~upport a claim that its particular positi~n is so complex or unique that it can only 
be performed by an individual with a baccalaureate or higher degree in a specific specialty, or its· 
equivalent. · . i . · · · · 

In the instant case, the petitioner failed to demonstrate 9xactly what the beneficiary will do on a 
day-to-day basis such thatrelative complexity or uniquentrss of the position can even be determined. 
Specifically, the petitioner failed to demonstrate that the proposed duties as described in the record 
of proceeding would constitute a position that would be so complex or unique as to require the 

· theoretical and practical application of a body of highly ~pecialized knowledge that could only be 
provided by a person with a bachelor's or higher degree in! a specific specialty, or its equivalent. 

. . I 

I 
Also, the AAO observes that the petitioner did not submit information relevant to a detailed course 

. I 

I 

persons employed as registered nurses in 2010. l Handbook, 2012-13 ed., available at 
http://www.bls.gov/ooh/healthcare/registered-nurses.htm#tab-l' (last visited April 17, 2013). Based on the 
size of this relevant study population, the petitioner fails to demonstrate what statistically valid inferences, if 

I 

any, can be drawn from .these job postings with regard to the common educational requirements to the 
industry for entry into parallel positions among similar organizations. See generally Earl Babbie, The. 

I 

Practice ofSocial Research 186-228 (1995). Moreover, igiven that there is no indication that the. 
advertisements were randomly selected, the validity of any such inferences could not be accurately 
determined even if the sampling unit were sufficiently large .. ~ee id. at 195-196 (explaining that "[r]andom 
selection is the key to [the] process [of probability sampling]" and that "random selection offers access to the 
body of probability theory. which provides the basis for estimdtes of population parameters and estimates of 
error"). As such, even if the job iumouncements supported th~ fmding that the position of registered nurse, 
clinical coordinator for hospitals similar to the petitioner requited a bachelor's or higher degree in a specific· 
specialty, or its equivalent, it cannot be found'tbat such a limite~ number of postings that appear to have been 
consciously selected could credibly refute the findings of the iJfandbook published by the Bureau of Labor 
Statistics that such a~ position does not require at least a bacc~laureate degree in a specific specialty, or its 
equivalent, for entry into the occupation in the United States. · 
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of study leading to a specialty degree and did not establish how such a curriculum is necessary to 
perform the duties of the proffered position. While a few telated courses may be beneficial, or even. 
required, in perform~ng certain ·duties of the . proffered position, the petitioner has failed to 
demo:Q.strate how an established curriculum of such coutses leading to a baccalaureate or higher 
degree in a specific specialty, or its equivalent, is requir~ to perform the duties of the proffered· 

. . I position. 1 · 

Additionally, there is the aforementioned countervailing impact of the wage level on the LCA. As' 
noted earlier, the LCA indicates a wage level based upon the occupational classification "Registered 
Nurses" at a Level I (entry level) wage. This designation! is appropriate for positions for which the. 
petitioner expects the beneficiary to' have a basic unde~standing of the occupation. That is, in. 
accordance with the relevant DOL explanatory information on wage levels, this wage rate indicates 
that the beneficiary will be expected to perform routine ~~ks that require limited, if any, exercise of 
judgment; that she will' be closely supervised and her 'tork closely monitored and reviewed for 
accuracy; and that she will receive specific ins~ructions !on required tasks and expected results. 18

' 

Notably, a position classified at a Level N (fully comphent) position is designated by DOL for 
employees who "use advanced skills and diversified ~owledge to solve ~usual and complex. 
problems." Thus, the wage level designated by the petitioner in the LCA for the proffered position 
is not consistent with claims that the position would entail: any particularly complex or unique duties 
or that the position itself would be so complex or ·unique as to require the serviCes of a person with. 
at least a bachelor's degree in a specific specialty, or its equivalent. 

I 
. . - I 
The evidence of record does not establish that this positi<;m is significantly different from other. 
registered nurse positions such that ·it refutes the Handbook's information to the effect that an 
associate's degree or diploma is acceptable for these po$itions. In other words, the record lacks 
sufficiently detailed information to distinguish the proffered position as more complex or unique 

' I 

than registered nurse positions that can be performed by p;ersons without at least a bachelor's degree 
in a specific specialty, or its equivalent. ! 

I . 

The AAO observes that the petitioner has indicated that ! the beneficiary's educational background 
and experience in the industry will assist her in carrying out the duties of the proffered position. 
However, the test to establish a position aS a specialty oceupation is not the skill set or education of 
a proposed beneficiary, . but whether the position itself requires the theoretical and practical 
application of a body of highly specialized knowledge! obtained by · at least baccalaureate-level 
knowledge in a specialized area. Upon review of the record of proceeding, the petitioner has failed· 

I . 

to · establish the proffered ppsition . as satisfying this prong of the criterion at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(2) . . , ! 

I 
' I 

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
I 

normally requires a bachelor's degree in a specific specialty, or its equivalent, for the position. To 

I 18 For additional information on wage levels, see DOL, Employment and Training· Administration's 
Prevailing Wage Determination Policy Guidance, Nonagriculttrral Immigration Programs (Rev. Nov. 2009),. 
available on the Internet at http://www.foreignlaborcert.doleta.~ov/pdf/Policy_Nonag_Progs.pdf. 
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this end, the AAO usually reviews the petitioner's past r;ecruiting and hiring practices, as well as 
information regarding employees who previously held the iposition. · 

.To merit approval of th~ petition under this criterion, the r~cord must contain documentary evidenc~ 
demonstrating th~t the petitioner has a history of requifirtg the degree or degree equivalency in its 
prior recruiting and hiring for the position. Further, it shoi.dd be noted that the record must establish· 
that a petitioner' s imposition of a degree requirement is not merely a matter of preference for high
caliber candidates but is necessitated by performance re~uirements of the position. In the instant 
case, the record does not establish a prior history of recruiting and hiring for the proffered position 
only persons with at least a bachelor's degree in a specific!specialty, or its equivalent. 
While· a petitioner may believe or otherwise assert tha~ a proffered position requires a specific 
degre~, that opi.qion alone without . corroborating evidence cannot establish the position as a 
specialty occupation. Were USCIS limited solely to revi~wing a petitioner's claimed self-imposed. 
requirements, then any individual with a bachelor's degree could be brought to the United States to: 
perform any occupation as long as th~ petitioner artific(ally created a token degree requirement, 
whereby all individuals employed. in a particular posit~ on possessed a baccalaureate or higher; 
degree in the specific specialty, or its equivalent. See Defensor v. Meissner, 201F.3d at 388. lri . 

. other words, if a petitioner's stated degree requir~ment :is only designed to artificially meet the: 
standards for an H-lB visa and/or to under employ an individual in a position for which he or she is 

, I 

overqualified and · if the_ proffered position does not in fact require such a specialty degree or its: 
equivalent, to perform its duties, the occupation would not meet the statutory or regulatory· 
definition of a specialty occupation. See § 214(i)(l) of the Act; 8 C.P.R. § 214.2(h)(4)(ii) (defining 

. the term "specialty occupation"). i 

To satisfy this criterion, the evidence of record mu:st show that the specific performance 
r~quirements of the position generated the recruiting and piring history. A petitioner's perfunctory 
declaration of a particular educational requirement will n~t mask the fact $at the position is not a. 
speci~ty occupation. USCIS must examine the actual e~ployment requirements, and, on the basis. 

1 of that examination, determine whether the position qualifies as a specialty occupation. See· 
generally Defensor·v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of, 

. I 

the position, or the fact that an employer has routinely insisted on certain educational standards, but, 
whether performance of the position actually requires the theoretical and practical application of a, 

. I . 

body of highly specialized knowledge, and the attainmentjof a baccalaureate or higher degree in the: 
specific specialty as the minimum for entry into the occu~ation as required by the Act. To interpret 
the regulations any other way would lead to absurd result~: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner h~s an established practice of demanding 

, I ' 

certain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed - then any al~en with a bachelor's degree in a specific: 
specialty could be brought iilto the United State.s to perform non-specialty occupations, so long as· 
the employer required all such employees to have baccalath-eate or higher degrees. See id. at 388. i . . I . 
In response to the RFE, the petitioner submitted a copy opts job posting for the proffered position' 
and other positions. Notably, the job posting does not indicate the educational requirements for the 

. I ' 

proffered position. Thus, the job posting lacks sufficient information to establish that the proffered: 
position·qualifies as a specialty occupation under this critdrion of the regulations. ·. : 
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In addition, the petitioner submitted employment applica~ions for five individuals: 
(dated July 2007), (dated May 2007), (dated January 2010), 

(dated April 2011 ), and (date~ March 20 l1 ). The petitioner should note . 
that the evidentiary weight of the applications is insignificant. They represent claims by the 
candidates (regarding their credentials), rather ~an evid~nce to support those claims. Moreover, : 
although requested in the RFE, the petitioner elected not to provide any documentation . 
Sl,lbstantiati..pg the candidates' credentials (e.g., copi~s of diplomas, academic transcripts). i 
Furthermore, the petitioner failed to provide any probativ¢ evidence to establish that the individuals , 
were hired by the petitioner (e.g., pay records, wage reports). · 

I 
Notably, stated that she has "begun takfug classes toward completing [a] BSN, 

1 

I I 

through an online program, and hope(s) to complete [the] BSN in the future." Thus, she does not , 
possess a bachelor's degree in nursing. Furthermore, the ;,\A-0 observes that applied 1 • 

for a position with the job title of RN- Critical Care (not the proffered position of RN, Clinical : 
I ' 

Coordinator .fosition). Likewise, applied for the position "Registered Nurse : 
Med/Slirg 3 Floor." (The application submitted by does not specify a particular . 
position.) The petitioner failed to provide the job dutiesi and day-to-day responsibilities for these 
positions. Accordingly; it is unclear whether the duties and responsibilities of these positions are : 
the same or related to the proffered position. i 

I . . I 

The AAO notes that the petitioner stated in the Form 1-129 petition that it has 15,000 employees 
and that it was established in 1908 (approximately 104 years prior to the H-1B submission). The~ 

I ' 

petitioner did not provide the total number of people it currently or in the past has""employed to 
serve in the proffered position. · Consequently, it cannot be determined how representative the ' 
petitioner's submission of these few employment appli~ations over 104 year period is of the , 
petitioner's normal hiring practices. 1 

. I . . , 
Upon review of the record, the petitioner has not provid~d sufficient evidence to establish that it ' 
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for the 

I 

proffered position. Thus, the petitioner has not s*isfied the third criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 

I 
The fourth criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) requfres a petitioner to establish that the nature 
of the specific duties is so specialized and complex that the knowledge required to perform them is 
USQally' associated with the attainment of a baccalaureate er higher degree in a specific specialty, or 
its equivalent. I 

, I 

As previ~usly mentioned, the petitioner pro~ided docwJentation regarding the proffered position 
and its business operations, including printouts from its! website; a copy of its audited financial 
statements for 2011; a copy of ~ts job posting; and offidal job descriptions. Upon review of the 
record of the proceeding, the AAO n()tes that the petitioher has not provided sufficient prol;>ative 
evidence to satisfy this criterion of the regulations. In tHe instant case, relative specialization and 
complexity have not been sufficiently · developed by the: petitioner as an aspect of the proffered 
position. In other words, the proposed duties have not been described with sufficient specificity to 
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show that they are more specialized and complex than positions that are not usually associated with 
a degree in a specific specialty. Moreover, the AAO incoi-Porates its earlier discussion and analysis 
regarding the duties of the proffered positiop., and the d~signation of the proffered position in the 
LCA ~sa low, entry-level position relative to others with~ the occupational category of "Registered 
Nurses." The petitioner designat~d the position as a Lev~l I positio~ (the lowest of four assignable . 
wage-levels), which DOL indicates is appropriate for "beginning level employees who have only a 
basic understanding of the occupation." I 

. I 
I 

Without further evidence, it is simply not credible that th~ petitioner's proffered position is one with 
specialized and complex duties as such a position would likely be classified at a higher-level, such 
as a Level IV (fully competent) position, requiring a s~bstantially/ higher prevailing wage. As 
previously discussed, a Level IV (fully competent) posit~on is designated by DOL f<;>r employees 
who "use advanced skills and divers,ified knowledgeto splve unusual and complex problems" and 
requires a significantly higher wage. I 

The petitioner has submitted inadequate probative . Jidence to satisfy this criterion of th~ 
regulations. Thus, the petitioner has not established that the duties of the position are so specialized 
~d complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree in a specif:ic specialty, or its equivalent. The AAO, 
therefore, concludes that the petitioner· failed to satisfy the criterion at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(4). : . 

For the reasons related in the preceding discussion, the p~titioner has failed to establish that it has 
satisfied any of the criteria at8 C.P.R. § 214.2(h)(4)(iii)(IA) and, therefore, it canp.ot be found that 
the proffered position qualifies as a specialty occupatiori.. The appeal will be dismissed and . the 
petitio~ denied for this reason. I 

I 

An application or petition that fails ~o comply. with the ~echnical requirements of th~ law may be 
denied by the AAO even if the service center does not i~entify all of the grounds for denial in the 
initial decision. See Spencer Ente,.Prises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
C~l. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also ~oltane v. DOJ, 381 F.3d 145 (noting that 
the AAO conducts appellate review on ade novo basis). ! 

I 

Moreover, when the AAO denies a petition o~ multiple ~temative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its 9iscretion with respect .to all of the AAO's · 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. I 

The petition will be denied and the appeal dismissed ~or the above stated reasons, with each 
considered as an independent and alternative basis for the aecision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought rema~ entirely with the petitioner. Section 291 
of the Act. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


