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Date: APR 2 9 2013 Office: VERMONT SERViiCE CENTER FILE: 

INRE: Petitioner: 
Beneficiary: 

PETITION: Petition for a Nonimmigrant Worker Eursuant to Section 101(a)(15)(H)(i)(b) 
I , 

of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(l5)(H)(i){b) 

ON BEHALF OF PETITIONER: 
I . 
I 

' INSTRUCTIONS: 
I 

Enclosed please find the decision of the Administrative A~peals Office in your case. All of the documents 
related to this matter have been returned to the office that orliginally decided your case. Please be advised that 
any further inquiry that you might have concerning your caie must be made to that office. · 

If you believe the AAO inappropriately applied the law iri reaching its decision, or you have 
additional information that you wish to have consideted, you may file a motion to reconsider or a 
motion to reopen in accordance with the instructions qn Form 1-2908, Notice o~ Appeal or Motion, 
with a fee of $630. The specific requirements for filing such a motion can be found at 8 C.P.R. 

. § 103.5. Do not file any motion directly . with t~e AAO. Please be aware · that 8 C.P.R. § 
103.5(a)(l)(i) requires any motion to be filed within 3@ days of the decision that the motion seeks to 
reconsider or reopen. . I · 

JQ:' 
Ron Rose~ 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The. ·service center director denied lthe nonimmigrant visa petition that is now 
before the Administrative Appeals Office (AAO) on appeal. The petition will be denied. 

- \ • I . . i 
On the Form 1-129 visa petition, the petitioner stated tllat it is an ocean shipping opera.tion with one 
employee in the United States. To employ the benefieihry in what it designates as a "Port Captain & 
Transportation Officer" position, the petitioner endeav~rs to classify him as a nonimmigrant worker 
in a specialty occupation pursuant to section 101(a)(151)(H)(i)(b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). I 
The director denied the petition, fmding that the petit~oner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted-that the director's 
basis for denial was erroneous and contended ~at the petitioner satisfied all evidentiary 

• . I 
requrrements. I . 

As will be discussed below, the AAO has determiried bat the director did not err in his decision to 
deny the petition on the specialty occupation issue. Abcordingly, the director's decision will not be 
disturbed. The appeal will be dismissed, and the petitiJn will be denied. -

' The AAO bases its decision upon its review ofthe intire record of proceeding, which includes: 
(1) the petitioner's Form 1-129 and the supporting docutnentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the respon~e to the RFE; (4) the director's denial letter; 

. . I 

and (5) the Form I-290B and counsel's submissions on appeal. . I -

The issue on appeal is whether the p~offered position qhalifies as a specialty occupation. To meet its 
burden of proof in this regard, the petitioner must establish that the employment it is offering to the 
beneficiary meets the following statutory and regulatorY requirements. · _ 

I 
Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § q01(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temp<>rarily to the United States to perform services in a 

. l 

specialty occupation. Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defmes the term "specialty 
occupation" as an occupation that requires: _ I - . _ · 

(A) theoretical and practical -appli~ation j of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
' equivalent) aS a minimum for eritry into, the occupation in the United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, -the following: 

Specialty occupation ~eans ari occupation ~hich [(!)] requires theoretical and 
pr~ctical · application of a body of highly speeialized knowledge in fields of human 
endeavor induding, but not limited to, arthitecture, engineering; mathematics, 

I 
I 
I ' " 
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physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and th¢ arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a ~pecific specialty, or its equivalent, as 
a minimum for entry into the occupation in the tiJnited States. . 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as /a specialty occupation, the position must also · 
meet one of the following criteria: 

(1) 

(2) 

A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

The degree requ~emerit is common to Je industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 

. particular position is so complex or uni~ue that it can l,le performed only by an . 
individual with a degree; . , . 

(3) · The employer normally requires. a degre~ or its equivalent for the position; or 
. . I . . . . 

(4) The nature of the specific duties [i$1 so specialized and complex that 
knowledge, required to perform the ~uties is · usually associated with the · 
attainment of a baccalaureate or higher. degree. 

I 
I 

As a threshold issue, it is not~ that 8 C.F.R. § 214.~(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. § 211.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U~S . 281, 291 (1988) (holding that construction 
of language which takes into account the design of the ~tatute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R .. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not n~cessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To o~erwise interpret this section as stating the 
necessary and sufficient conditions for meeting the defmition of specialty occupation would result in 

I . 

a,particular position meeting a condition under 8 C.F.~. § 214.2(h)(4)(iii)(A) but not the statutory ot 
regulatory defmition. See Defensor v. Meissner, . 201 F. 3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementuig the statutory and ~egulatory definitions of 
specialty occupation. I · · 

Consonant with secti~n 214(i)(l) of the Act and the !regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) con~istently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean notjrlst any baccalaureat~ or higher degree, but one 
in a specific specialty that is directly related· to the ~roffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific specialty" 

i 
l 
I 
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. I . 
as "one that relates. directly to the duties and responsibi~ities of a particular-position"). Applying this 
standard, USCIS regularly approves H-lB petitions f01;· qualified aliens who are to be employed as 
engineers, computer scientists, certified public accot,lntants, college professors, and other such 
occupations. These professions, for which petitioners have regularly been able to establish a 
minimum entry requirement in the United States of a Jbaccalaureate or higher degree in a specific 
specialty or its equivalent directly related to the duties and responsibilities of the particular position, 
fairly represent the types of specialty occupations that <tongress contemplated when it created the H-
lB visa category. · ! · . · 

I 
The Labor Condition Application (LCA) submitted ;to support the visa petition states that the 
proffered position is a Port Captain and Transportation tManager, and that it corresponds to Standard 
O~c~pational Classifi~~tion (S.OC) code and _titl~ llj3071.01 T~ansportation Managers from the 
Dzctwnary of Occupatzonal Tttles (D01) mamtamed, by the Umted States Department of Labor 
(DOL). The LCA further states that the proffered position is a Level I position. · 

With the visa petition, counsel submitted evidence J show that the beneficiary has a bachelor's· 
degree in Maritime Safety System Engineering froin in the 
Republic of Korea. An evaluation submitted states that the beneficiary's foreign degree is equivalent 
to a U.S. bachelor's degree in marine engineering. j _ . 

' 
Counsel also submitted a letter, dated December 1, ~010, .from the petitioner's branch manager, 
which states the following as the duties of the proffered position: · 

. I 

The beneficiary will plan and/ coordinate wi~ Seoul head office and ship Masters 
about th~ transportation operations of [the petitioner's] ocean carriers incoming to 
and outgoing from US sea ports. For such trankportation operation in the US, he will 

· I 

set operations policies and standards, includirig safety procedtires for handling 
dangerous cargoes. He will also negotiate a(ld authorize agency agreements with 
equipment and material suppliers and monitor :contract fulfillment. He will manage 
the procurement processes, including vendor c9ntracts and requisitions approvals for 
[the petitioner's] outgoing ships. Also he ,ill direct ~vestigation to verify and 
resolve shippers' or clients' complaints. , 

I 

. . . i • ' . 
In addition, he is required to communicate with ship Masters to provide advice and 
counsel concerning crew and operational matters and to attend vessels for cargo 

I 

expediting and to discuss operational safety and crew issues with Masters. He is also 
required to review vessel port .clearance and berth information to evaluate and 
recommend allowable maximum terminal debiils for terminal facilities called on by 
[the petitioner's] · ~hips. 1 He will al~o attend various seminars and 
maritime/transportation association meetings! .pertaining to relevant operational 
matters to stay current with federal or state: regulatory matters related to vessel 
operations, safety and environmental issues. . I . ·~ 

. I 
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Further, he will collaborate or coordinate with other managers in head office to 
formulate and implement operational policies, !procedures, goals; and objectives of 
Houston branch office. He will supervise ship hew members when they are at ports 
and direct agency contractors to promote safe $tevedoring activities with efficiency. 
He w,ill also organize and manage the work of P"ew members at ports to ensure that 
their work is done in compliance with [the petitibner's] guidelines and requirements. 

· The petitioner's branch manager stated the following: 

The position is a specialty oc~upation requirinJ professional skills and knowledge to 
perform the job. The job duties are complek and specialized, . requiring to have 
technical knowledge of maritime safety, navig~tion, ·ship construction, navigational 
instruments, engineering mathematics, cargo opera~ion, navigation system, ship 
management, cargo handling and stowage, ·etc .. 

As such, O*Net occupation of SOC Code: 1113071.01 --:Transportation Managers, 
which is mostly pertinent to the job· described ~bove is listed as JobZone 4 with SVP 
Range of 7.0 to <8.0, and it states ~at most of! these occupations require a four-year 
bachelor's degree. . · I . 

On December 10, 2010, the service center issued an RFE in this matter. The service center 
requested, inter alia, evidence that the petitioner ~buld employ the beneficiary in a specialty 

I . 

occupation. The service center specifically requested that, if the petitioner had previously employed 
people in the proffered position, it provide evidence of; the number of individuals it has employed in 
that position in the past, the level of education of each individual, and the field of study in which 
each individual's degree was earned. !· · · . . . . , . 

In response, counsel sum;utted, inter alia, (I) three ljtters from others in the \"'titioner's industry; 
(2) a letter from .the petitioner's president and CEO,/ dated January 6, 2010; (3) a letter, dated 
January 10, 2011, from the petitioner's branch manager; ( 4) a printout of web content from an 
Internet site maintained by the United States Merchant Marine Academy (USMMA); (5) a printout 
of web content from an Internet site maintained by th¢ . from 
which the beneficiary graduated; and (6) two vacancy ~ouncements. 

One of the letters front others ·. in the petitioner's ldustry is from the'· operations manager of 
• A He stated that, in the xbaritime ·shipping industry, port captains are 
'required to be familiar with vessel operations, andj therefore usually have experience as ships 
officers. He further stated that shipping companies require a bachelor's degree in maritime 
engineering for ship officer, ship captain, and P-Ort daptainltransportation manager positions. He 

1 The letter from the petitioner's president and CEO is da~ed January 6, 2010. Because it was submitted in 
response to the December 10, 2010 RFE, ·and because that response was received on January 18, 2011, the 
AAO assumes that the letter was incorrectly dated. 
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concluded that, therefore, port captains and transpobtion managers "are mostly at least the 
graduates of merchant marine colleges with a bachelor'~ degree." 

. . I 
. . ' I 

Another industry letter is · from Captain . ) the general manager of the Houston office of 
, ,. . who stated ,that shipping companies normally require at 

least a bachelor's degree in marine engineering for p9rt captain or . marine transportation manager 
positions. 1 

, . I . . 
The fmal industry letter is from , the general manager of 
That letter also states that maritime shipping companie~ normally require a minimum of a bachelor's 
degree in marine engineering for such positions. 

The January 6, 2010 letter from the petitioner's president and ~EO states that the petitioner employs 
27 workers as port captains/transportation managers or ''transportation personnel who have bachelor's 
degrees iii marine engineering. That letter states: 

. ' 
. . . I . . 

·The current branch manager at our Houston Office, is also a graduate ·of a 
I 

· merchant marine college. Although the branch manager was primarily responsible 
for m~aging business development, strat~gic planning, and overall branch 
operations, he has also put substantial amount clf time in carrying out such functional 
job duties as a port captain/transportation mana~er is required to do. 

The January 10, 2011 letter from ihe petitioner's brJch manager cites the content from websites 
maintained by the . and the from which the 
beneficiary graduated, as evidence that the p;offered position requires a bacheior's degree and is a 
specialty occupation position. . i 

I 
The content from the . and websites indicate that both 
institutions teach material applicable to maritime empl:oyment ashore, but do not suggest that a port 
captain/transportation manager position requires a minimum of a bachelor's degree in a specific 

. . I 

specialty, or its equivalent, which appears to be the proposition for which they were cited. 
I 
I 

The vacancy announcements provided are both for pos~tions entitled Port Captain. 

One vacancy announcement states that the position i~ announCes requires ·a "Bachelor of Science 
Degree from Federal or State Maritime Academy." The AAO preliminarily notes that the record 
does not demonstrate that Federal and State Maritithe Academies only offer degrees in marine 
engineering, or that all of the degrees they offer, copsidered together, would delineate a specifi~ 
specialty.2 That vacancy announcement does not mdicate that the position it announces requires a 
minimum of a bachelor's degree in a specific specialty or its equivalent. 

· 
2 

· The content of the website maintained by the , provided by counsel, states, "The academic faculty 
are divided into six departments, of which Marine Engineering and Marine Transportation are the two 

I 



(b)(6)

I·. 

I 

Page? 

Th . th th th·l... . f. f e . o er vacancy announcement states at e p~s1t10n It announces requrres tve . years o 
experience as a commercial port captain, or five years of experience as a ship's Master of Chief Mate 
on a USCG unlimited license, or a com~ination of a bafhelor's degree in Marine Transportation and 
three years of sailing experience on an unlimited USCG license. The AAO preliminarily observes 
that a bachelor's degree is only part of one of the three Jlternative ways of qualifying for the position 

. . I . . 

announced, and that the other two paths to qualify for the position announced have not been shown 
to be equivalent to a minimum of a bachelor's de~ee in a specific specialty. That vacancy 
announcement does not contain a requirement of a minimum of a bachelor's degree in a specific 
specialty or its equivalent.3 

. · j · 

I 

The director denied the petition on Januar-Y28, 2011, riliding, as was noted above, that the petitioner 
. I 

had not demonstrated that the proffered position qualifies a8 a position in .a specialty occupation by 
virtue of requiring a minimum of a bachelor's degree ilia specific specialty or its equivalent. More 
specifically, the director found that the petitioner ha4 satisfied none of the criteria set forth at 
8 C.F.R. § 214.2(h)(4)(iii)(A). In that deci~ion, the 4irector analyzed the proffered position as a 
position described in the "Water Transportation Occup,tions" section of the Handbook. 

On appeal, counsel noted that port captainltransport~ti~n manager positions are not specifically 
discussed in the Handbook section pertinent to "Watet Transportation Occupations," and reiterated 
that the proffered position is a transportation manager Position as discussed in O*Net. Counsel also 
asserted that its specific vocational preparation rating qf 7.0 to <8.0 demonstrates that it qualifies as 
a specialty occupation position. Counsel also cited the/ industry letters; the vacancy announcements; 
and the letter from the petitioner's president and CEO, provided in response to the RFE, as evidence 
that the proffered position requires a bachelor's degree and qualifies as a specialty occupation 
position. Counsel also cited content from a webs)te mailitained by the U.S. Department of 
Transportation, Maritime Administration for the prop9sition that graduates of maritime acaderp.ies 

so~etimes fmd employment in shore side. ~ccupations .. l . . . 
It ts noted that the content from the Mantime Adm1m~trat10n website does, m fact, state ·that some 
graduates of the maritime academies are employe~ on shore. It does not indicate that port 
captain/transportation manager positions require a. rnptimum of a bachelor's degree in a specific 
specialty or its equivalent. I 

The AAO will now discuss the application of the addilional, supplemental requirements of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to the evidence in this record of ptoceeding. · · 

I 
largest." This suggests that the niay offer degr~es in more than one subject. The AAO further 
observes that, if degrees .in Marine Engineering and Marin~ Transportation are both available from maritime 
academies, the names of thos~ subjects and a comparison ~o the duties ofthe proffered position suggest that 
.Marine Transportation might be the subject more closely re~ated to the proffered position. · 
3 Ftirther, the record does not demonstrate that a degree in Marine Transportation is identical to, or equivalent 
to, a degree in marine engineering. . · I 
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The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J), which is satisfied if a 
baccalaureate or higher degree, or its equivalent, in a 1specific specialty is normally the minimum 
requirement for entry into the particular position. i . · 
The AAO recognizes the U.S. Department of Labor's Occupational Outlook Handbook (Handbook), 
cited by counsel, as an authoritative source on the dutibs and educational requirements of the wide 
variety of occupations that it addresses.4 In this. instance, the petitioner may be able to meet this 
criterionby (1) establishing the occupational classificatibn under which the proffered position should 

·be classified and (2) providing evidence that an authoritative, objective, and reliable resource, such 
as the Haiidbook, supports the conclusion that this oc?upational classification normally requires a 
bachelor's or higher degree in a specific specialty or i~s equivalent for entry into the occupation in 
the United States. I 
In the "Water Transportation Occupations" chapte~~ the Handbook provides the following 
description of the duties of those positions: / 

. What Water Transportation Occupations Doj 
- I 

Workers in water transportation occupations operate and maintain ··ships that take 
I 

cargo and people over water. These ships travel to and from foreign ports across the 
ocean, to domestic ports along the coasts, actoss the Great Lakes, and along the 
country's many inlarid waterways. I 
Duties 1 

. I 
Water transportation workers typically do the following: 

•. Operate and maintain private ships 
• Follow their ship's strict chain of comm~d 
• Ensure the safety of all people and cargo on board 

These workers, sometimes called. merchant maAn~rs, work on a variety of ships. 
. . I . . 

Some operate large deep-sea. container ships toj transport manufactured goods around 
the world. . · . .j .. · 

Others work on bulk carriers that move heav;y commodities, such as coal or steel 
across the oceans and over the Great Lakes. I 

4 The Handbook, which is available in printed fol, may also be accessed on the Internet, at 
http://www.bls.gov/oco/. The AAO's references to the Hdndbook are to the 2012- 2013 edition available 
online. 

' c. 
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. I 
Still others work on both large and small tankers that carry oil. and other liquid 

. I 

products around the country and the world. Others work on supply ships that transport 
equipment and supplies to offshore oil and gas pJatforms. 

. . , I _,, . 
Workers on tugboats help barges and other boats maneuver in small harbors and at 
sea. · . J . -

Salvage vessels that offer emergency services al$o employ merchant mariners. 

Cruise ships employ a large number of watJ . transportation workers, and some 
merchant mariners work on ferries to transport pkssengers along shorter distances. 

I 
A typical deep sea merchant ship, large coasta~ ship, or Great Lakes merchant ship 
employs a captain ~d chief engineer, along )with three mates, three assistant 
engineers, and a number of sailors and marine 9ilers. Smaller vessels that operate in 
harbors or rivers may have a smaller crew, withja captain, sometimes a mate, and one 
to a few sailors. · . / . _ 

Also, there are other workers on ships, such as cooks, electricians, and mechanics, 
who do not need a merchant marine license. Fo~ more information, see the profiles on 
cooks, electricians, and general maintenance and repair workers. 

I 

Th +' 11 . · f I · . · e .10 owmg are some types o water transportation occupations: 
I ' . 

. - I 

Captains, sometimes called masters, have overkll command of a ship. They have the 
fmal responsibility for the safety of the cr~w, cargo, and passengers. Captains 
typically do the following: - _ I - · 

• Supervise the work of other officers Ld the crew 
• Ensure that proper safety procedures) are followed 
• Assess their crew's abilities and deteimine if more workers are 

needed ) 
• Prepare a maintenance and repair budget 
• Oversee the loading and unloading df cargo or passengers 

. I 
• Keep logs . and other records that track the ship's movements and 

activities J 

• Interact with passenger~ on cruise sliips 
I 

Mates. or deck officers, direct the operation ot -~ ship while the captain is off duty. 
Large ships have three officers, called frrst, s~ond, and third mates. The frrst mate 
has the highest authority and takes conurland of . the ship if the _captain is 
incapacitated. Usually, th.e frrst mate is in chaige of the cargo and/or passengers, the 
second mate is in charge of navigation, and the third mate is in charge of safety. On 
smaller vessels, there may be only one mate. obck officers typically do the following: 
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• Alternate w~tches with the captain anh other officers 
• Supervise and coordinate the actlvitie1s of the deck crew 
• Directly oversee docking the ship I . · 
• Monitor the ship's position, using charts and other navigational 

r aides . · I · 
• · Determine the speed and direction of ~e vessel 
• Inspect the cargo hold during loadirig, to ensure that the cargo is 

stowed according to specifications . j 
• Make announcements to passengers, when needed 

Pilots guide ships in harbors,.ori rivers, and on Jther co~med waterways. They work 
in places where a high degree of familiarity with local tides, currents, and hazards is 
needed~ Many pilots are independent coritract9rs and go aboard a ship to guide it 
through a particular waterway. Some, called harbor pilots, work for ports and help 
many ships coming into the harbor during the d~y .. . I . . 
Sailors, or deckhands, operate and maintain the vessel and deck equipment. They 
make up the deck crew arid keep all parts of ~ ship, other than areas related to the 
engine and motor, in good working order. ~ew· deckhands are called ordinary . 
seamen and do the least-complicated tasks. Experienced deckhands are called able 
seamen and usually make up most of a crew. !some large ships have a boatswain, 
who is the chief of the deck crew. S~lors typi~ally do the following: 

( • Stand watch, look~g for other velsel~ or obstructions in their 
ship's path, as well as looking for navigattonal aids, such~ buoys 
and lighthouses · I · · . 

• Steer the ship and measure water depth in shallow water 
• Do routine maintenance, such as p~inting the deck and chipping 

away rust · · ! · 
• Keep the insid!! of the ship clean I 
·• Handle lines when docking or departing 

I 

• Tie barges together when they are being towed 
• Load and unload cargo 
• . Help passengers, wheri needed 

. . . 

Ship engineers operate and maintain a vessel's propulsion system. This includes the 
engine, boilers, generators, pumps and other m~chfuery. Large vessels usually carry a 
chief engineer, who has command of the engine room and its crew, and a first, 
second, and third assistant engineer. The engin~er's alternate oversees the engine and 
related machinery. Engineers typically do the following: 

. • 
1 

. Maintaili the electrical, refrigerationj ·and ventila~on systems of 
a ship 
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• Start the engine and regulate the ve~sel's speed, based on the 
captain's orders 1 

• Record information in an engineering· log 
• Keep an inventory of mechanical parls and supplies 
• Do routine maintenance checks throu~out the day 
• Calculate refueling requirements J 

I 
Marine oilers work in the engine room, helpitlg the engineers keep the propulsion 
system in working order. They are the engine r~om equivalent of sailors. New oilers 
are usually called wipers or pumpmen on 'lessels handling liquid cargo. With 
experience, an oiler can become a Qualified !Member of the Engine Department 
(QMED). Marine oilers typically do the followUig: · .. 

I 
• Lubricate gears, shafts, bearings, and other parts of the engine or 

motor · I · · · 
• Read pressure and temperature gauges and record data 
• Help 'engineers with repairs to mach~ery 
• .Connect hoses, operate pumps, and clean tanks 

I 

Motorboat operators run sm~ll. motor-driv~n boats that carry six or fewer 
passengers. They work for a variety of service~. such" as fishing charters, tours, anq 
harbor patrols. , I · · 

U.S. Dep't of Labor; Bureau of Labor Statistics, ocl~pational Outlook Handbook, 2012-13 ed., 
"Water Transportation Occupations," http:/l~ww.bls.gov/ooh/transportation-and-material-:
movinglwater-transportation-occupations.htm#tab-2 (last visited April 10, 2013). 

. ' . I . 
I . . . 

It is noted that the proffered position is not aboard a ~hip, and counsel correctly observed that the 
"Water Transportation Occupations" section of the Efandbook, while it describes various other 
individual positions .in some detail, does not specifically discuss port captain or maritime 
transportation manager positions. ·Therefore, the AAO agrees with counsel that the proffered 

. I 
position does not fall under this section of the HandbQok. However, even if the proffered position 
were to fall under the occupational category "Waterrranspo~tion Occupations," the Handbook 
would not support the proposition that the proffered position requires a minimum of a bachelor's 
degree in a specific specialty or its equivalent.5 

· Beclmse the Handbook contains no section that 
specifically describes the educational requirements of ~rt captain/transportation manager positions, 
it does not negate the proposition that such positions rJquire a minimum of a bachelor's degree in. a 
specific specialty or its ·equivalent, but also offers no su~port for that proposition. 

5 The Handbook does not indicate that Water Transportation Occupations in general, or any ~f the individual 
positions it describes more particularly, require a minimum br a bachelor's degree in a specific specialty or its 
equivalent 
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Counsel urges that the proffered position is a trans~ortation manager position as described at 
11-3071.01 on the .O*NET ~temet site, and that the c~assification of such positions as SVP 7.0 to 
<8.0 demonstrates that such positions are specialty occupation positions. 

. . i . 

Counsel's reference to the SVP rating of trapsportationlmanagers is not persuasive~ The AAO fmds 
that the DOT does not support the assertion that assigmpent of an SVP rating of 7 to <8 is indicative 
of a specialty. occupation. This is obvious upon reading Section II of the DOTs Appendix C, 
Components of the Defmition Trailer, which addres~es the Specialized Vocational Preparation 
(SVP) rating system.6 The section reads: I 

I 
' . 

. II. SPECIFIC VOCATIONAL PREP AAA TION (SVP) . . 

Specific Vocational Preparation is defmed .as thl amo~t of lapsed time required by a 
I 

typical worker to learn the techniques, acquiie the information, and develop the 
facility neede4 for average performance in aspefific job-worker situation. 

This training n:iay be acquired in a school, wor*, military, institutional, or vocational 
environment. It does not include the orientati~>n time required of a fully qualified 
worker to become accustomed to the special qonditions of any new job. Specific 
vocational training includes: vocational educat~on, apprenticeship training, in-plant 
training, on-the-job training, and essential expeJence in other jobs. · 

Specific vocational training includes training given in any of the . following 
circumstances: . . I. 
a: Vocational education (high school; commercial or shop training; technical school; 
art school; and that part of college training vJhich is organized around a specific 
vocational objective); 

b. Apprenticeship training (for apprenticeable jobs only); 
I 
i 

c. In-plant training (organized classroom study ~rovided by an employer); 
. I . . 

d. On-the-job training (serv~g as learner or tr~mee ~n the job under the instruction of 

a qualified worker); . . . .. . 1.· . . · . 

e. Essential experience in other jobs (serving in less responsible jobs which lead to 
the higher grade job or serving in other jobs whith qualify). 

The following is an explanation of the v1ous levels. of specific' vocational 
preparation: 

6 The Appendix can be found ~t the following Internet ' website: 
http://www .oalj.dol.gov/PUBLIC/DOTIREFERENCES/DO~ APPC.HTM. 

. I 
I 

I 
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Level Time 
1 Short demonstration only 
2 · Anything beyond short demonstration UP, to and including 1 

month · I . . · 
3 Over 1 month up 'to and including 3 mon~s · 
4 Over 3 months up to and including 6 months 
5 Over 6 months up to and including 1 yeat 
6 Over 1 year up to and including 2 years ! 
7 Over 2 years up to and including 4 yearsJ 
8 Over 4 years up to and including 10 years 

I 

9 Over 10 years j 

Note: The levels of this scale are mutually exclJsive and do notoverlap. 

Thus, an SVP~ rating of 7 to ~8 does not indicate Jat at least a four-year bachelor'~ degree is 
' . I 

required, or more importantly, that such a degree must be in a specific specialty closely related to the 
occupation to which this rating is assigned. ThereforeJ the DOT information is not probative of the 
·proffered position being a specialty occupation. I 

' 

Furthe~ore, a designation of Job Zone 4 indica~es that a position · requires "considerable 
preparation." It does not, however, demonstrate th~t at · least a bachelor's degree in a specific 
specialty or its equivalent is required, and does noi, therefore, demonstrate -that a position so 
designated is a specialty occupation as defmed in s~cti~n 214(i)(l) of the Act and 8 C.F.R. § 
214.2(h)(4)(ii). See O*NET OnLine Help Center, atl http://www.onetonl~e.org/help/online/zones 
(confirming that Job Zone 4 does not indicate any requirements for degrees in specific specialties) 
(last visited April 10, 2013). I . 
Yet further, the petitioner has designated the proffered position as a Level I position on the 
submitted LCA, indicating that it is an entry~level pbsition for an employee who has only basic 

I 

understanding of the occupation. See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing 
I 

Wage Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available 
at http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009. pdf. The 
classification of the proffered position as a Level I trarlsportation manager position does not support 
the assertion that it is a position that cannot be perfo~ed without a minimum of a bachelor's degree 
in a specific specialty or its equivalent, absent a showing that all transportation manager positions 
require such a specialized degree or equivalent. J· \ · · 

. I 
Finally, the AAO fmds that, to the extent that they ate described in the record of proceeding, the 
numerous duties that the petitioner· ascribes to the proffered position indicate a need for a range of 
knowledge of transportation management, but do not bstablish any particular level of formal, post
secondary education leading to a bachelor's or highet degree in. a specific specialty as minimally 
necessary to attain such know~edge. 
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As the evidence of record does not establish that the particular position here proffered is one for 
which the normal minimum entry requirement is a bacc!Uaureate or higher degree, or the equivalent, 
in · a specific specialty, · the petitioner has not satisfied the criterion at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(J). I· 
Next, the AAO fmds that the petitioner has not satisfi~d the first of the two alternative prongs of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2). This prong altematiyely calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: I ( 1) parallel to the proffered po~ition; and 
(2) located in organizations that are similar to the petitidner. . I 
In determining whether there is a common degree requirement, factors often considered by USCIS 

I 

include: whether the Handbook reports that the induslJY requires a degree; whether the industry's 
professional associatio11 has made a ·degree a minim~ entry requirement; and whether letters or 
affidavitS from firms or individuals in the industry a~est that su~h firms "routinely employ and 
recruit only degreed individuals." See Shan,ti, Inc. v. ,Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 
1999) (quoting Hird/Blaker Corp. v. Sava, 112 F. Supp.

1
1095, 1102 (S.D.N.Y. 1989))~ · 

As already discussed, the petitioner has not establish~ that its proffered position is one for which 
the Handbook, or any other authoritative, objective, arld reliable resource., reports an industry-wide 
requirement of at least a bachelor's degree in a specific ~specialty or its equivalent. Also, there arr no 
submissions from profes~ional associations in the petitioner's industry attesting that individuals 
employed in positions parallel to the proffered positiori are routinely required to have a minimum of 
a bachelor's degree in a specific specialty or its equivalf nt for ertry into those positions. 

The record does contain three letters, discussed aboveJ from individuals in the petitioner's industry. 
As was observed above, the letter from stated that port captains and 
transportation managers usually have bachelor's degrees from merchant marine colleges, bu~ not that 
it is a requirement or thatit is driven by the requirem~nts of the position. Rather, it was explained 
that it is because port captains and transportation m~agers usually have experience as merchant 
marine officers, which positions require a bachelor's de1gree in maritime engineering. 

I . _____ ,. 
The letter from . states that shipping companies normally 
require at least a bachelor's degree in marine engineering for port captain or marine transportation· 
manager positions, but does not address whether ~at ·is a requirement or, as explained in the 

.!previous letter, merely an anomaly based on their oeing selected from among merchant marine 
officers. The letter also does not indicate that this com~any has any such requirement. 

The letter from . also. statel that a graduate · with a bachelor's degree in 
marine engineering norinally works onboatd · beforb attaining a port captain or transportation 
manager position, and that shipping companies norm~ly require_ a minimum·of a bachelor's degree 
in eng· ineering for such positions. Again, · it does nbt state that the demands of port captain or 

. I . 



(b)(6)

I 
I 
I 

I 
Page 15 j 
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transportation manager positions inherently require a Jinimum of a bachelor'sdegree in a specific 
specialty or its equivalent for port captain or transportatibn manager positions. 

. . I 

Those letters, taken together, demonstrate that many poJ captains and transportation managers in the 
petitioner industry have bach~lor's degrees in-marine eqgineering or some other specialty offered ·at 
merchant marine academies. However, they do not d¢monstrate that this prevalence is due to the 
demands of the position, rather than that port captains jand transportation managers in the industry 
are selected from among merchant marine officers, I which positions are alleged to require a 
bachelor's degree. Moreover, the letters lack sufficient information regarding the organizations to 
conduct a meaningfully substantive comparison of /the business operations to the petitioner. 
Notably, the petitioner failed to provide any supp~emental information to establish that the 
organizations are similar to the petitioner. Thus, from the onset, this prong of the regulations has not 
been established by the writers. · . I 

. Also, the AAO obserV-es ~at the letters were not acclmpanied by any documentary evidence to 
corroborate that the claims made · therein. It must be ~oted that even if the letters indicated that a 
requirement for ·a bachelor's degree in a specific speJialty is common to the industry in parall~l 

· positions among similar organizations (which they do hot), the petitioner fails to demonstrate what 
statistically valid inferences, if any, can. be drawn fro~ these letters with regard to determining the 
common educational requirements for entry into parallel positions in similar organizations. 

As discussed above, the submitted vacancy announceLents do" not indicate that the positi~ns they 
announce require a minimum of a bachelor's degree ih a specific specialty or its equivalent. The 
vacancy announcements do not, therefore, demonstratJ that a requirement of a bachelor's or higher 
degree in a specific specialty, or its equivalent, is cohunon to the petitioner's industry in parallel 
positions in similar organizations. Counsel's reliance on ·those two vacancy announcements, 
therefore~ is misplaced. . J 

As the vacancy announcements · provided do not es;tablish that the petitioner has satisfied the 
requirement of the first alternative prong of 8 C.F.R. j214.2(h)(4)(iii)(A)(2), further analysis of the 
specific information contained in each of the vacancy I announcements is unnecessary. That i~. not 
every deficiency of both vacancy anriouncements has bben addressed. 7 

· · · 

7 Although the size of the relevant study population is uhknown, the petitioner fails to demonstrate what 
statistically valid inferences, if any, can be drawn from just two job advertisements with regard to determining 

. . I 

the common educational requirements for entry into parallel positions in similar companies. See generally 
. I 

Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there is no indication 
that the advertisements were randomly selected, the validity of any such inferences could not be accurately 
determined even if the sampling unit were sufficiently larie. See id. at 195-196 (explaining that "[r]andom 
selection is the key to [the] process [of probability sampling]" and; that "random selection offers access to the 
body of probability theory, which provides the basis for estimates of population parameters and estimates of 
error"). . · · I . 
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Finally, as was noted ab~ve, the petitioner ~as designat~b the proffered position as a Level I position 
on the LCA, indicating that it is an entry-level positibn for an employee who h~s only a basic 

· understanding of the occupation. In order · to attempt to show that parallel positions require a 
minimum of a bachelor's degree in a specialty dlosely related to maritime transportation 
management, or its equivalent, the petitioner would bb obliged to demonstrate that other Level I 
transportation management positions, entry-level. positibns requiring only a basic understanding of 
transportation management, require such a degree. 

The petitioner has not demonstrated that a requirement of a minimum of a bachelor's degree in a 
specific speci1;1lty or its equivalent is common to the pe~itioner's industry in parallel positions among 
similar organizations, and has not, therefore, satisfied . the · first alternative prong of 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A)(2). 

The AAO will next consider the second alternative prong·of8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which 
I 

is satisfied if the petitioner establishes that~ notwithst~ding that other port captain or transportation 
manager positions in the petitioner's industry ptay not r~quire a minimum of a bachelor's degree in a 
specific specialty or its equivalent, the particular positi0n proffered in the instant case is so complex 
or unique that it can be performed only by an individual! with such credentials. l 

The record contains no evidence that would differentiJe the work of the proffered position from the 
work of port · captain or transportation manager positibns in general. The duties of the proffered 
position (such as planning and coordinating operations! of ocean carriers, setting operations policies 
and standards, · negotiating and authorizing agreemeAts with equipment and material suppliers, 
monitoring contract fulfillment, managing procureme~t processes, and directing · investigations to 
verify and resolve complaints) are described in terms o~ generalized functions that are likely generic 
to port captains and transportation managers in the pe~itioner's industry in general, and so have not 
been shown to be more complex or unique than the duties .of other port captain or transportation 

. I 

manager positions. · I 
I 

Moreover, the description of the duties does not specifipally identify any tasks that are so co~plex or 
unique that only a specifically degreed individual cou~d perform.them. While related courses may 
be beneficial in performing some of the proposed duties, the petitioner has failed to demonstrate how 
an established cUrriculum of such courses leading to ~ baccalaureate or higher degree in a specific 
specialty or its equivalent is required to perform the duties of the proffered position. 

As such, even if the job announcements supported thd finding that the position of port captain and 
transportation manager for an ocean shipping operation required a bachelor's or higher degree in a specific 
specialty or its equivalent, it cannot be found that such a lifuited numb.er of postings that appear to have been 
consciously selected could credibly refute. the findings of /the Handbook published by the Bureau of Labor 
Statistics that such a position does not require at least a baccalaureate degree in a specific specialty for entry 
into the occupation in the United States. ~~. I 
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Further, as was also noted above, the LCA submitted in kupport of the visa petition is approved for a 
I 

Level I transportation manager, an indication that the prOffered position is an entry-level position for 
. I 

· an employee who has only a basic understanding of transportation management. This does not 
support the proposition that the proffered position is ;so complex or unique that it can only be 
performed by a person with a specific b~chelor's d~gree.

1 
. . . j 

For the reasons explained above, the petitioner has not satisfied the second alternative prong of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2). . . ·j . 

. . I . 
The AAO will next address the criterion of 8 C.P.R. § 2114.2(h)(4)(iii)(A)(3), which is satisfied if the 
petitioner demonstrates that it normally requires a degref or its _equivalent forthe position.8 

· The petitioner's president and CEO states that the petitibner employs 27 port captains/transportation 
managers or other transportation personnel on land whol have degrees in marine engineering. He did 
not explicitly state the total number of port captains/trartsportation managers the petitioner employs. 
Further, he did not provide any evidence to con:oborate that any of the petitioner's port 

captains/transportation managers have sue~ degrees. .I . ·. ~ . . . . 
In the December 10, 2010 RFE, the servtce center sp~cifically requested that,. tf the pehhoner has 
previously employed anyone in the proffered positi~n, it provide evidence, "such as copies of 
degrees and transcripts to venfy" "[t]he level of education held by each [such] individual and [t]he 
field.of study in which the degree was earned." J . . 

I . 
Even if the service center req~est is taken to refer onlyj to the petitioner's port captain/transportation 
managers in the United States, the petitioner did no~ comply with the request. The petitioner's 
president stated that the petitioner's branch manager in fiouston, ·the petitioner's sole employee in the 
United States, has performed the duties of the proffered position and is a merchant marine colleg~ 
graduate. No evidence was provided to corroborate thej assertion that the petitioner's Houston branch 
manager has the claimed degree, nor was evidence submitted demonstrating that the degree is in the 
specific specialty. 

8 While a petitioner may believe or otherwise assert that a proffered position requires a degree, that opinion 
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS 
limited solely to reviewing a petitioner's claimed self-imP<>sed requirements, then any individual with a 
bachelor's degree could be brought to the United States to!pert:orm any occupation as long as the employer 
artificially created a token degree requifement, w~ereby ~11 individuals employed in a particular position 
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v. 
Meissner, 201 F. 3d at 387. In other words, if a petitionbr's degree requirement is only symbolic and the 
proffered position does opt in fact require such a specialty !degree .or its equivalent to. perform its duties, the 
occupation would not meet the statutory or regulatory definition of a specialty occupation. See§ 214(i)(l) of 
the Act; 8 C.P.R.§ 214.2(h)(4)(ii) (defining the term ,;speci~lty . occupation"). 
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The record contains ~sufficient evidence to show that anyone the petitioner has ever employed in 
the proffered position has a minimum of a bachelor's de~ee in a specific specialty, or its equivalent. 
The evidence is insufficient, therefore, to show that the J>etitioner normally requires a minimum of a 
bachelor's degree in a specific specialty or its equivalent for the proffered position, and does not, 
therefore, satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(ili)(A)(3). 1 

. . I 
. I . 

Finally, the AAO will address the alternative criterion* 8 C.F.R.· § 214.2(h)(4)(iii)(A)(4), which i.s 
satisfied if the petitioner establishes that the nature of the specific duties is so specialized and 
complex that knowledge. required to perform them is hsually associated with the attainment of a 

. . . . I 

baccalaureate or higher degree in a specific specialty or its equivalent. 
I . . . 

Again, relative specialization and complexity have not been sufficiently developed by the petitioner 
as an aspect of the proffered position. I · . I . 

. I 

Communicating with ship Masters to provide advice! concerning crew and operational matters; 
attending vessels for cargo expediting; discussing oper~tional safety and crew issues with Masters; 
reviewing vessel port clearance and berth information; !attending seminars and association meetings 
to stay current with federal or state regulatory marlers; collaborating with other managers to 
formulate and implement operational policies, procP<Iures; goals,. and objectives; organizing, 
managing, and supervi~ing ship crew members when they are at ports; and directing contractors to 
promote safe and efficient stevedoring activities, for hlstance, contain no indication of a nature so 
specialized and complex -.that they are u·sually asso~iated with .attainment of a minimum of a 
bachelor's degree in a specific specialty or its equivale~t. In other words, the proposed duties have 

· not been described with sufficient specificity to show !that they are more specialized and complex 
than port captain and transportation manager' positions 1that are not usually associated with at least a 
bachelor's degree in a specific specialty or its 'equivalerit. . 

. Further, as was noted above, the petitioner filed the inltant visa petition for a Level I transportation 
manager position, a position · with ohly a basic understanding of transportation management. This 
does not support the proposition that the duties of the :position are so specialized and complex that 
their performance is associated with attainment of a n;tinimum of a bachelor's degree in a specific 
specialty or its equivalent, closely related to transportation management. 

. I 

For the reasons discuss~ above, the petitioner · ~as not satisfied the criterion. at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). . I 

I 
The petitioner has failed to establish that it has j satisfied an.y of the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) and, therefore, it cannot be foupd that the proffered position qualifies as a 
specialty occupation. The appeal will be dismissed and the petition denied for this reason. 

. I . . . 
Th~ _AAO does not ne~. to ex~e th~ issue of 

1
the beneficiary's qualific~~ions~ because. the 

petitioner has not provided sufficient evidence to ~emonstrate . that the position IS a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant only . . . . . I . . . -
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I 
when the job is found to be a specialty occupation.

1 

As ~iscussed in this deCision, the petitioner did 
not submit sufficient evidence regarding the proffered jposition to determine that it is a specialty 
occupatio~ and, therefore, the issue of whether it will require a baccalaureate or higher d~gree, or its 
equivalent, in a specific specialty also cannot be deterrn1ned. Therefore, the AAO need not and will 
not address-the benefici~'s qualifications further:. I . . , 
In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. §11361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. · 

ORQER: The appeal is dismissed. The petition is denied. 

I 

I 
I 

.I 

'· . 

• I 

\ 


