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DATE: APR 3 0 2013 
OFFICE: VERMONT SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

q,s.;'D.tip~'a'. o~IJ:!iiJ:let~iid •~:urt~· 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
· and .Immig;ration 
Services 

FILE: 

PETITION: Petition for a Nonimmigrant . Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C § 110l(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO .inappropriately applied the law in reaching its decision, or you have adclitional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Fonn I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for ~filing such a motion can be found at 8 C.F.R. § 103.5. Do riot file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.'5(a)(l)(i) requires any. motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reope~. 

. ' 

Thank you, 

~c/a/7~ · . · . 
~ Ron Rosenberg ·/ 0 . . . ·. 

Acting Chief, Administrative Appeals Office i 
j 
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DISCUSSION: The serVice center director denied the ndnimniigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on ~ppeal. The app~al will be dismissed. The 
petition will be denied. · 

On the Form 1-129 visa petition, the petitioner desCribes itself ~s a 28-employee healthcare 
company1 established in 1994. In order to employ the beneficiary in what it designates as a 
part-time2 financial analystposition,3 the-petitioner seeks to classify him as a nonimmigrant worker 
in a specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality 
Act (the Act), 8 U;S.C. § 110l(a)(15)(H)(i)(b). . 

· The director denied th_e petition on the basis of his determination that the petitioner had failed to 
demonstrate that the proffered position ·qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4.) the director's .letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record · of proceeding, the MO fmds that the petitioner has failed to 
overcome the directo(s ground for denying this petition. I Accordingly, the appeal will be dismissed, 

. and the petition will be denied. ' 

Beyond the decision of the director, the AAO fmds an additional aspect which, although not addr~ssed 
in the director's . decision, nevertheless also precludes approval of the petition, namely, the petitioner's 

1 The petitioner provided . a North American Industry Classification System (NAICS) Code of 62111, 
"Offices of Physicians;'' U.S. Dep't of Commerce, U.S. Census Bureau, North American Industry 
Classification System, 2012 NAICS Defmition, "6flll Offices of Physicians," http://www.c~nsus.gov/cgi
bin/sssd/naics/naicsrch (accessed Mar. 6, 2013). 

2 The petitioner claimed on the Form 1-129 that the beneficiary would work for 25 hours each week, and the 
Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified for a 
part-time position. However, in its June 13, 20l2letter the ~titioner stated that the beneficiary would work 
40 hours each week. It is incumbent upon _the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any atteqtpt to explain or! reeoncile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence painting to where the truth lies. Matter of Ho, 
19 I&N Dec. 582; 591:.92 (BIA 1988). , 

3 The Labor Condition Application (LCA) submitted by the ~titioner in support of. the petition was certified 
for the SOC (O*NET/OES) ·Code 13-2051, the associated Occupational Classification of "Financial 
Analysts," and aLevel ill (experienced) prevailing wage rate1• · 
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. failure to demonstrate that the beneficiary is qualified to perform the duties of a specialty occupation.4 

For this additional reason, the petition must also be denied. 

Furthermore, the AAO also fmds that the petitioner provided as the supporting LCA for this petition 
an LCA which does not ·correspond to the petition, in that: (1) .the occupational category for which the 
LCA was certified (Financial Analysts) does not correspond to the proffered position and its 
constituent duties as described in the record of proceeding; and (2) although the LCA was certified for 
a part-time .pOsition, the record contains conflicting evidence suggesting that the proffered position in 
fact a full-time one.5 This aspect of the petition undermines the credibility of the entire petition. · 

I. The Proffered Position 

On the Form 1-129 and in its March 25, 2012 letter, the petitioner provided a· very generalized 
description of the duties of the proffered position which closely tracked the duties generic to the 

· Financial Analysts occupational group a~ described ·· in the Department of Labor's (DOL) 
Occupational Outlook Handbook (hereinafter referred to as the Handbook). However, as those 
general~zed duty-descriptions did not relate what they would substantively entail when actually 
practiced as part .of the petitioner's particular business operations, the director issued an RFE, on 
May 24, 2012, which requested, inter aliq,, a more detailed descrip~ion of the proposed job duties. 

In its June 13, 2012 letter of reply to the RFE, the p~titioner stated that the beneficiary would 
perform the following duties: 

• The beneficiary would spend four hours each week· preparing and reviewing fmancial 
reports; 

• The beneficiary would spend four hours each week establishing policies, procedures, and 
corrective actions to ensure that company goal~ are achieved; 

• The beneficiary would spend two hours each week delivering "exemplary customer 
service"; 

• The beneficiary would spend eight hours each week managing payabies and receivables; 

• The beneficiary would spend eight hours each week managing billing and collections; 

• The beneficiary would_ spend four hours each week billing patients; 

4 The· AAO conducts appellate r~view on a de novo basis (See Soltane v. DOJ, 381 . F.3d 143, 145 
(3d Cir. 2004)), and it was in the course of this review tha~ the AAO identified this additional ground for 
denial. 

5 See id. 
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• The beneficiary would spend t\YO hours each. week reconciling personal and business 
' accounts; 

• The beneficiary would spend four hours each week preparing investment plans for future 
.mergers and/or acquisitions; and 

• The. beneficiary would spend would spend foui hours each week preparing and reviewing 
the petitioner's payroll . 

. The petitioner's statements in its June 13, 2012 lette~ with regard to the actual duties to be 
performed by the beneficiary indicated that he ·would be·working forty hours per week. However, 
as noted above the petitioner stated on the Form 1-129 ~at he would only work for 25 hours each 
week, and it submitted an LCA certified for a part-time position. This discrepancy c~ot be 
discounted as a mere typographical error on the part of the petitioner in its June 13, 2012letter, as 
the petitioner provided a specific breakdown of the number of hours, as well as percentages of time, 
that the -beneficiary would spend performing each task. The number of hours provided by the 
petitioner amounted to 40 hours per week, and the percentages of time provided by the petitioner 
amounted to 100 percent of his time. This discrepancy has not been explained, and the AAO makes 
the preliminary fmding that it undermines the credibility of the entire position~ Again, it is· 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing t() where the tnith lies. Matter of Ho, 19 
I&N Dec. at 591-92. 

In an effort to ease th~ reading of this decision, the AAO will first discuss certain aspects of the 
LCA submitted in support of this petition it has identified on appeal. It will then discuss the 
director's determination that the petitioner failed to demonstrate that the proffered position qualifies 
for classification as a specialty occupation. Finally, the AAO will discuss its supplemental finding, 
made beyond the decision of the ·director, that the petitioner has failed to demonstrate that the 
beneficiary is qualified to perform the duties of a specialty occupation. 

II. The LCA Submitted by the Petitioner in Support of the Petition 

The petitioner claims that the duties of the proffered position are similar to those of fmancial 
analysts as such positions are described in the Handbook and, as noted above, the LCA submitted 
by the petitioner in support of the petition was certified. for the SOC (O*NET/OES) Code 13-2051 

/ 

and the associated Occupational Classification of "Financial Analysts." The AAO disagrees. 

At the outset, the AAO notes that attaining. LCA certification does not establish that a position for 
which a petition is filed is, in fact, a position which belongs within the occupational classification 
specified in the LCA. DOL has clearly state~ that its l£A certification process is cursory, that it 
does not involve substalltive review, and that it makes the petitioner respon8ible for the accuracy of 
the information entered in the LCA. · 

I 
I. 
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' Witli regard to LCA certification, the regulation at 20 C.ER. § 655.715 ·states the following: 

Certification means the determination by a certifying officer that a labor condition 
application is not incomplete and does not contain obvious inaccuracies. 

Likewise, the regulation at 20 C.P.R. § 655.735(b) states, . in pertinent part, that "[i]t is the 
· employer's responsibility , to ensure that ETA [(the · DOL's Employment and Training 
Administration)] receives a complete and accurate LCA." · 

Further, the regulation at 8 CF.R .. § 214.2(h)(4)(i)(B)(2) also makes. clear that certification of an 
LCA does not constitute a determination that a position qualifies for classification as · a specialty 
occupation: · · 

Certification by the Department of' Labor of a labor condition application in an 
occupational classification does not constitute a determination by that agency that the 
occupation in question is a specialty occupation. The director shall determine if the 
application involves a specialty occupation as def;med·in section 214(i)(l) of the Act. 
The director shall also determine whether the particular alien for whom H-1 B 
classification is sought . qualifies to perform services in the specialty occupation as 
prescribed in section 214(i)(2) of the Act. 

Wh-ile DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 
branch, USCIS) is the department responsible for deterniining whether the content of an LCA filed 
for a particular Foim 1-129 actually support~ that petition. See 20 C.P.R. § 655.705(b), which 
states, in pertinent part (emphasis added): 

For H-1B visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached In doing so, the DHS determines whether the, petition 
is . supported by an LCA which corresponds with the petition, whether the occupation 
11amed in.· the [LCA] is a specialty occupation or' whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of,H-1B visa classification. 

The regulation at 20 CF.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to submit an 
LCA that corresponds to the claimed duties of the pr6ffered position, as the proposed duties as 
described in the record of proceeding do not comprise tqe type of position designated on the LCA -
a fmancial analyst. ' 

/ 
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The appropriate wage level is determined only after selecting the most relevant O*NET 
occupational code classification. The Prevailing Wage Determination Policy Guidance6 issued by 
DOL states that "[t]he O*NET description that corresponds to.the _employer's job offer shall be used 
to identify the appropriate occupational classification" for determining the prevailing wage for the 
LCA. : 

I 

The O*NET Summary Report for the Financial Analysts occupational .category - the one identified 
in the petitioner's LCA- summarizes that occupation as follows: 

Conduct quantitative analyses of information affecting investment programs of · 
public or private institutions. 

'* * * 
I 

• Draw chaits and graphs, using .computer spreadsheets, to illustr~te technical reports. 

· • Inform irivestment decisions by analyzing fmanci~ information to forecast business, 
industry, or economic conditions. 

I 

• Monitor developments in the fields of industrial technology, busirtess, fmance, and 
· economic theory. · · 

• Interpret data on price, yield, stability, future investment-risk trends, economic 
· influences, and other factors affecting investmentprograms. 

• Monitor fundamental economic, industrial, and corporate developments by analyzing 
. ' . 

information from fmancial publications and services, investment banking firms, 
government agencies, trade publications, company sources, or personal interviews. 

• Recommend investments and investment timing to companies, iilvestment firm staff, 
or the public. 

' ' 
· • Determine the prices at which securities should be syndicated and offered to the 

public. 

• Prepare plans of action for investment, using fm~cial analyses. 
' 

• Evaluate and compare the relative qu~lity of vari9us securities in a given industry. 

6 
· A v~ilable at 

Mar. 6, 2013). 

, . 

. ) J 
http://www .foreignlaborcert.doleta.gov/pdf/Policy _:_Nonag_Progs.pd.f (last 

! 
acce~sed 
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• Present oral or written reports on general economic trends, individual corporations,· 
ahd entire industries. 7 

· ~ 

7 The· Handbook describes the duties of fmancial analysts in si~ilar terms. In pertinent part, the Handbook 
states the following with regard to the duties offmancial analysts: 

J 

Financial analysts provide guidance to businesses and individuals making investment 
decisions. They assess the performance of stocks, bonds, and other types of mvestments .... 

Financial analysts typically do the following: 

• . Recommend individual investments and collections of investments, which are 
. known as portfolios 

•. Evaluate current and historical data 

• Study economic and business trends 

• Study a company's financial statements and analyze commodity prices, sales, costs, 
expenses, and tax rates to determine a company's value by projecting the company's 
future earnings · 

• Meet with company officials to gain better insight into the company's prospects and 
management 

• Prepare written reports 

• Meet with investors to explain recommendations 

' . 

Financial analysts evaluate investment opportunities: They work in banks, pension funds, 
mutual funds, securities frrms, insurance companies~ and other businesses. They are also 
called securities analysts and investment analystS. 

Financial analysts can be divided into two categories: buy side analysts and sell side 
analysts. 

• Buy side analysts develop investment strategies for companies that have a lot of 
· money to invest. These companies, called institutional investors,. include mutual 
funds, hedge funds, insurance companies,: independent money managers, and 
nonprofit organizations with large endowments, such as some universitie.s. 

• Sell side analysts advise fmancial services ~les agents who sell stocks, bonds, and 
other investments. 

' 
Some analysts work · for the business media and ar~ impartial, falling into neither the buy 
side nor the sell side. 1 

I 

j 
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See Employment & Training Administration, U.S. Dept. of Labor, O*Net OnLine, Summary Report 
for Financial Analysts, available at http://www.onetonline.org/link/summary/13-2051.00 {accessed 
Mar. 6, 2013). 

These duties listed in in O*Net and in the Handbook for the Financial Analysts occupational 
classification obviously do not correspond to the duties ·of the proffered position as they are 
described in' the, petition. · In its June 13, 2012 letter, the petitioner reported that the beneficiary 
would spend 35 pe~cent of his time billing patients, managing the petitioner's billing and 
collections, and reconciling personal and business accounts; 20 percent of his time managing 
payables and receivables; and 10 percent of his time prep~g payroll. These duties, in which it is 

Financial analysts generally focus on trends affecting a specific industry, geographical 
· region, or type of product. For example, an analyst may focus on a subject area such as the 
energy industry, a world region such as Eastern Europe, or the foreign exchange market. 
They must understand how new regulations, policies, and political and economic trends may 
affect investments. 

Investing is become more global: and some fmanciiil analysts specialize in a particular 
country or region. Companies want those financial analysts to understand the language, 
culture, business environment, and ·political conditions in the country · or region that they 

. I . . 
cover. · 

The following are examples of types of financial analy~ts: 

Portfolio managers supervise a team of analysts and select the mix of products, industries, 
and regioris for their company's investment portfolio. These managers not only are 
responsible for the overall portfolio but also are expected. to explain· investment decisions 
and strategies in meetings with investors. . 

. Fund managers work exclusively with hedge funds or mutual funds. Both fund and 
portfolio managers frequently make split-second buy ~r sell decisions in reaction to quickly 
changing market conditions. ' · · 

Ratings analysts evaluate the ability of companies or governments to pay their debts, 
including bonds. On the basis of their evaluation, a · management team rates the risk of a 
comp~y or government not being able to repay its bonds. 

Risk analysts evaluate the risk in · investment decisions and determine how to manage 
unpredictability and iimit potential 'losses. This job : is carried out by making investment 
~ecisions such as selecting dissimilar stocks or having a combination of stocks, bonds, and 
mutualfunds in a portfolio. ' 

U.S. Dept. ·of Labor, Bureau of Labor Statistics, Occupatiorifzl Outlook Handbook, 2012-13 ed., "Financial 
Analysts," http://www.bls.gov/oohlbusiness-and-financiaVfi.Q.ancial:-analysts.htm#tab-2 (accessed Mar. 6, 
2013), ' . I 
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asserted that the beneficiary would spend the overwhelmillg majority of his time (65%, or nearly 
two-thirds), do not resemble the duties of the Financial Analysts occupational group either in kind 
or in scope .. Also accord~g to the June 13, 2012 letter, ~e beneficiary would spend an. additional 
ten percent of his time establishing policies, procedures, and corrective actions- duties which also 
do not . comport with the above-referenced DOL infoimation regarding Financial Analysts. Nor 
does the beneficiary's proposed duty of providing "exemplary customer service" for an additional 
five percent of his time resemble any of the ·duties outlined above for the Financial Analysts 
occupational group. 8 

Only 20 percent of the duties proposed by the petitioner for the beneficiarY;.... his duties to prepare 
and review fmancial reports, and to prepare investment plans for future mergers and/or 
acquisitions - are even arguably similar to those normally performed by fmancial analysts. 
However, those duties are described in such general terms that the AAO cannot ascertain whether 
their actual performance would be siniilar to duties typically performed by fmancial analysts. The 
petitioner did not explain· how the beneficiary would perform any of these duties within the context 
of its specific business operations that would allow the AAO to ascertain what he would actually be 
doirig, and whether he would ~ctually be performing a fmancial analyst during that 20 percent of his 
week. Ooing on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in ~ese pro~eedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 
1972)). Without documentary evidence to support the claim, the assertions of counsel will not 
satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute 
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano; 19 I&N 
Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

DOL guidance specifies that, when ascertaining · the proper occupational classification, a 
determination should be made by "consider[ing] the particulars of the employer's job offer and 
compar[ing] the full description to the tasks, knowledge, and work activities generally associated 
with an O*NET'"SOC occupation to insure the most relevant occupational code has been selected." 
See Prevailing Wage Determination Policy Guidance. ·hi this case, the petitioner has provided no 
explanation of its apparently erroneous claim that the position's ·primary and essential tasks, 
knowledge, and work activities are those generally associated · with the occupational category of 
"Financial Analysts" as depicted by O*Net. As such, it 'has not established that this. LCA actually 
corresponds to this petition. 

Moreover, the petitioner's submission of an LCA certified for only a part-time position constitutes a 
second reason why the submitted LCA does not correspond to the petition. As noted above, the 
petitioner's statements in its June 13, 2012 letter with regard to the actual duties to be performed by 

. ' . I . • 
I •. . 

· 
8 The director made similar findings in her June 26; 2012 decision. Although counsel attempts to argue on 
appeal that the director "cherry picked the duties,listed in the upcfuted employment letter," the AAO is not 
persuaded. The petitioner, and not the director, provided these percentages. It was the petitioner who 
claimed the beneficiary. would spend 80 percent of his tim~ performing these duties, which are not even 
arguably those of fmancial analysts. 
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the beneficiary indicated that he would be working forty hours per week.9 However, the petitioner 
submitted an LCA certified for a part-time position. As explained above, this discrepancy cannot be 
discounted as a mere typographical error on the part of ~e. petitioner. 

. . 

For both of these reasons, th~ AAO fmds that the LCA does not correspond· to the petition. This 
failure of the petition and the LCA to correspond in itself precludes approval of this petition. 

Further, the conflicts between the petition and the LCA undermine th~ credibility of the petition. 

III. Specialty Occupation 

The AAO will now address the director's determination tl)at the proffered position is not a specialty 
occupation. Based upon a complete review of the record of proceeding, .the AAO agrees with the 
director and fmds that the evidence fails to establish that the position as described constitutes a 
specialty occupation. · · 

' ' 

As reflected in this decision's earli~r discussio.r:a regarding' the fact that the LCA does not correspond 
. to the petition, that conflict between the petition and the LCA in itself precludes approval of this 
petition, independently_from and regardless ofthe·merits of the petition. 

To meet its burden of proof in establishing the proffered position as a specialty occupation, the 
· petitioner must establish that the employment it is offering to the beneficiary meets the following 

statutory and regulatory requirements. - · · 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(l) defmes the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of ·a body .. of highly specialized 
knowledge, and ,. 

. . 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defmed.'at 8 c :.F.R. § 214.2(h)(4)(ii) as: 

9 The petitioner claimed on the Form 1-129 that it would pay the beneficiary a salary of $902 per week. 
However, if the beneficiary were to work forty hours per week, this wage ($46,904 per year) would have 
fallen below the prevailing wage for financial analysts in the . Florida 
Metropolitan Division at the time the LCA was certified (March 28, 2012), and would have prevented the 
petitioner from obtaining a certifie4 LCA (and, subsequently, an H-1B approval on behalf of the 
beneficiary). · · 

I 
See U.S. Dep't of Labor, Office of Foreign Labor Certifica~ion, Foreign Labor Certification Data Center, 
Online Wage Library, All ·Industries Database . for 7(11 - 6/2012, http://www.flcdatacenter.com/ 
OesQuickResults.aspx?code=l3-205l&area=33124&year=12&source=1 (last accessed Mar. 6, 2013). 
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An occupation which requires [ ( 1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited . 
to, architecture, engineering, mathematics, physical sciences, social sciences, 

· medicine and health, education, .business specialti~s, accounting, law, theology, and 
· the arts; and which requires [(2)] the attainment of a bachelor's degree or higher in a 

specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A)~ to qualify as :a specialty occupation, the position must 
also meet one of the following criteria: 

( 1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations . or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] :so specialized and complex that 
knowledge . required to perform the dut~es is usually associated with the 
attainment of a, baccalaureate or higher degree. 

I . 

As a threshold issue, ·it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other .words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and ·with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that cons·truction of 
language which takes into account the design of the statute as a whole is· preferred); see also COlT 

. Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 u~s. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of spe~ialty occupation. To otherwise interpret this section as stating the 
necessary and sUfficient conditions for meeting the defffiition of specialty occupation would result 
in particular positions meeting a condition under 8 C.P.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory defmition. See Defensor v. Meis$ner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.P.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 

· requirements that a .position must meet, supplementing: the statutory and regulatory ·defmitions of 
specialty occupation. i 

Consonant with section 214(i)(l) ·of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), 
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 

. 1 . 
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criteria at 8 C.F.R § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, .484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relate~ directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, .college professors, and 
other such occupations. These professions, for which petitioners have regularly been able to 
establish 'a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-1B visa category. 

' . 
To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. The specific duties of the position, combined with the 
nature of the petitioning entit:fs business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the beneficiary, and determine whether -the position qualifies 
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of the position nor . an employer's self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly ~pecialized 
~owledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

The. AAO will now discuss the appljcation of each supplemental, alternative criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding. 

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is · 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

As indicated above~ the AAO recognizes the Handbook.as an authoritative source on the duties and 
educational requirements of the wide variety of occupati~ns· it addresses. 10 As discussed above, the 
AAO does not agree with the petitioner that the duties of the proffered position are similar to those 
of fmancial analysts as claimed by the ~titioner. 11 

10 The Handbook; which is available · in printed . form, may also be accessed online at 
http://www.stats.bls.gov/oco/. The .(\AO's references to ~e Handbook are from the 2012-13 edition 
available online. 

11 For this reason, the letters from _ . . have little relevance and are not probative 
evidence toward satisfying any of the specialty-occupation cpteria. In their letters, . · 
discuss the duties Qf financial analysts, which the proffered JX?sition is not. 
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Instead, fu.e AAO fmds that, to the extent that · they are described in the record of proceeding, the 
duties of the proffered position appear similar to, arid appear not to exceed, those performed by 

. bookkeeping, accounting, and auditing clerks as that Occupational category is described in the 
Handbook, 12 which states the following: . . 

Bookkeeping, accounting, and auditing clerks produce fmancial records for 
organizations. They record fmancial . transactio~s. update statements, and check 
fmancial records for accuracy .... 

Bookkeeping, accounting, and auditing clerks typ~cally do the following: 

• Use bookkeeping software as well as onl~e spreadsheets and databases 

• Enter (post) fmancial transactions into the appropriate computer software 

• Receive and record cash, checks, and vouchers 

. . 

• Put costs (debits) as well as income (credits) into the software, assigning each 
to an appropriate account 

• Produce reports, such as balance sheets (costs compared to income), income 
statements, and totals by account 

• Check figures, postings, and reports for accuracy 

• Reconcile or note and report any differences they fmd in the records 

The records that bookkeeping, accountmg, and auditing . clerks work with include 
expenditures (money spent), receipts (money that comes in), accounts payable (bills 
to be paid), accounts receivable (invoices, ; or what other people owe : the 
organization), and profit and loss (a report that shows the organization's fmancial 
health). · 

Workers m this oc~upation have a wide range of tasks. Some in this occupation are 
full-charge bookkeeping clerks who maintain an 'entire organization's books. Others 
are accounting clerks who handle specific tasks. · 

These clerks use basic mathematics (adding, sub!facting) throughout the day. 

As organizations continue to computerize their fihancial records, many bookke~ping, 
accounting, and auditing clerks use specialized! accounting software, spreadsheets, I . . 

f 
I 

I 
12 .The director made a similar finding. I 
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' 
and .. databases. Most clerks now enter informfition from receipts or: bills into 
computers, and· the information· is then stored electronically. They must be · 
comfortable using computers to record and calculate data. 

The widespread use of computers also has enabled bookkeeping, ·accounting, and 
auditing clerks to take on additional responsibilities, such as payroll, billing, · 
purchasirig (buying), and keeping track of over~ue bills. Many of these functions 

· require clerks to communicate with clients. · 

Bookkeeping. clerks, also known as bookkeepers, often are responsible for some or 
all of an organization's accounts, lmown as the general ledger. They record all 
transactions and post debits (costS) and credits (income). 

They also produce fmancial statements and other reports for supervisors . arid 
managers. · Bookkeepers prepare bank deposits by compiling data from cashiers, 
verifying receipts, and sending cash, checks, or other forms of payment to the bank . . 

·In addition, they may handle payroll, make purchases, prepare invoices, and keep 
track of overdue accounts. · 

Accounting clerks typically work· for larger companies· and have more specialized 
tasks. Their titles, such as accounts payable clerk, or accounts receivable clerk, often 

· reflect the type of accounting they do. 

·Often, their responsibilities vary by level of f(Xperience. Entry-level accounting 
clerks may enter (post) details of transaction~ (inCluding date~ type, and amount), add 
up accounts, and ·determine interest charges. They also may · monitor loans and 
account~ to ensure that payments are up to date. · · 

·. More . advanced a~counting clerks may add ·up and balance billing vouchers, ensure 
that account data is complete and accurate, and code documents· according to an 
organization's procedures. . · 

Auditing clerks · check figures, postings, and . documents to ensure that they are · 
mathematically accurate · and· properly coded. They. also correct or note errors for 
accountants or other workers to fix. · · 1 

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Bookkeeping, Accounting, and Auditing . Clerks," http://www.bls.gov/oohloffice-and
administrative-supportlbookkeeping-accounting-and-audfting-clerks.btm#tab-2 (accessed Mar. 6, 
2013). I 

- . ) 

The Handbook states the . following with regard to tqe educational requirements necessary for 
entrance into this field: I · 

l 
,_ 
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Most bookkeeping, accounting, and auditing clerks need a high school diploma, and 
they usually learn some of their skills on the job. They must have basic math and 

. computer skills, including knowledge of spreadsh~ts· and bookkeeping software. 

* * * . 

Most bookkeeping, accounting, and auditing clerks need a high school diploma. 
However, some employers prefer candidates . who have some postsecondary 
education, particularly coursework in accounting. In. 2009, 25 percent of these 

. workers had an associate's or higher degree. · 

/d. at http://www.bls.gov/ooh/office-and-administrative-supportlbookkeeping-accounting-and-
auditing-clerks.htm#tab-4. 

These statements do not support a conclusion that ·a bachelor's degree, or its equivalent, in a 
specific specialty is normally required for employment as a bookkeeping, accounting, or auditing 
clerk. 

The materials from the DOL's Occupational Information Network (O*NET OnLine) do not 
establish that the proffered position qualifies as a specialty occupation under the first criterion 
described at 8 C.F.R. § 214.2(h)(4)(iii)(A), either. O*NET OnLine is not particularly useful in 
determining whether a baccalaureate degree in a specific specialty, or its equivalent, is a 
requirement for a given position, as O*NET OnLine's JobZone designations make no mention of 
the specific field of study from which a degree must come. As was noted previously, the AAO 
interprets the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any 
baccal~ureate or higher degree, but one in a specific specialty that is directly related to the proposed 
position. The Specialized Vocational Preparation (SVP) rating is meant to indicate only the total 
number of ye~s of vocational preparation required for a particular position. It does not describe 
how those years are to be divided among training, formal education, and experience and it does riot 
specify the particular type of degree, · if any, that a position would require. Furthermore, counsel 
submitted the O*Net OnLine entry for Financial Analysts and, as discussed above, the AAO has 
determined that the proffered position is not such a position. For all of these reasons, the O*NET 
OnLine excerpt submitted by counsel is of little evidentiary value to the issue presented on appe~. 

Nor does · the record of proceeding contain any persuasive do~umentary evidence from any other 
relevant authoritative source establishing that the proffered position's inclusion in this occupational 
category is sufficient in and of itself to establish the proffered position as, in the words of this 
criterion, a "particular position" for which "[a] baccalaureate or higher degree or its equivalent is 
normally the minimum requirement for entry." ' · 

As the evidence in the record of proceeding does not ·e~tablish that a baccalaureate degree, or its 
equivalent, in a specific specialty is normally the minini$1 requirement for entry into the particular 

I 
I 
I 
; 
I 

r 
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position that is the subject of this petition, the petiti~mer has not established the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A){1). 13 

Next, the AAO fmds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternativ~ly ·calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in ·positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner . 

. In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from fmns or individuals in the industry attest that such fmns "routinely employ 
and recruit only degieed individuals." See Shanti, Inc. v . . Reno, 36 F. Supp. 2d at 1165 
(D.Minrt. 1999) (quoting Hird(Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

Here and as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook reports an industry-wide. requirement for at least a bachelor's degree in. a specific 
specialty or its equivalent. As noted above, the letters fro~ : lack relevancy, 
and there are no other submissions from professional associations, individuals, or similar firms in the 
petitioner's industry attesting that individuals employed in positions parallel to the proffered position 
are routinely required to have a minimum of a bachelor's degree in a specific specialty or its equivalent 
for entry into those positions. 

Nor do the 28 job vacancy announcements. contained in the record of proceeding satisfy the first 
alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). First, the petitioner has not submitted anyr 
evidence to demonstrate that the positions being advertised in these vacancy announcements are 
"parallel" to the one being proffered here./4 Second, the petitioner has not submitted any evidence to 
demonstrate that any of these advertisements is from a company "similar" to the petitioner. The 
petitioner has submitted no evidence to establish that any of these advertisers are similar to the 
petitioner in size, scope, scale of operations, business efforts, . expenditures, or other fundamental 

13 Even ~f the proffered position were established as being that of a financial analyst, as indicated by the 
petitioner on the LCA, a review of the Handbook does not indicate that, as a category, such a position 
qualifies as a specialty occupation in that the Handbook does' not state a normal minimum requirement of a 
U.S. bachelor's or higher degree in a specific specialty or its equivalent for entry into the occupation of 
financial analyst. See U.S. Dep't ·of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 
2012-13 ed., "Financial Analysts," http://www .bls.gov/oohlbusiness-and-financiaVfinancial-analysts. 
htm#tab-4 (accessed Mar. 6, 2013). As such, absent evidence that the position of a financial analyst satisfies 
one of the alternative criteria available under 8 C.F.R. § 214.2(h)(4)(iii)(A), the petition could not be 
approved. I 

I
4 All of these job vacancy, announcements are for financial: &nalysts. However, as was noted above, the 

AAO does not agree with the petitioner that the proffered position is actually that of a financial analyst. 
. I 
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dimensions. 15 Nor has the petitioner established that the job-vacancy announcements require a 
bachelor's degree, or ·the equivalent, in a specific specialty. 16 Nor does the petitioner submit any 
evidence regarding how representative these advertisements are of .the industry's usual recruiting 
and -hiring practices with regard to the position advertised. Again, simply going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec. at 165.17 

. 
15 The petitioner described itself on the Form 1-129 as a 28-employee healthcare company and provided a 
North American Industry Classification System (NAICS) Cqde of 62111, "Offices of Physicians." U.S. 
Dep't of Commerce, U.S. Census Bureau,. North American Industry Classification System, 2012 NAICS 
Definition, "62111 Offices of Physicians," http://www.ceqsus.gov/cgi-bin/sssd/naics/naicsrch (accessed 
Mar. 6, 2013). · 

The AIDS HeaJthcare Foundation is a nonprofit organization. Assurant states that it provides insurance 
products. CIGNA is a global health care management company. The Boston Medical Center is a large 
hospital. Abbott is a pharmaceutical company. Richmond American Homes is a homebuilder. Beers 
Enterprises describes itself as "the leading provider of customer-controlled video switching services to the 

. broadcast television industry." The University of Oregon is an institution of higher education. North 
Shore-LU is another large hospital. Pepsico is a global food and beverage company. Go Daddy is an 
internet domain registrar and web hosting company. The Oregon Dental Service appears to conduct business 
within the dental . care industry. The University of Texas Medical Branch at Galveston is a healthcare 
organization affiliated with ~ institution of higher education. Magellan Health Services is a health care 
management company. CareSource describes itself as the second largest Medicaid managed health care plan 
in the United States. The Penn State Hershey Medical Center describes itself as a 501-bed Level I regional. 
adult and pediatric trauma center. Universal Health Services, Inc. describes itself as "one of the nation's 
largest and most respected healthcare management companies." GE He~lthcare states that it "provides 
medical billing services to clients." A VP Finance states that it owns, manages, and drives the budgeting, 
forecasting, and financial analysiS functions of The Health Plan. Mercy Hospital Bakersfield consists of two 
facilities which collectively employ over 1,400 individuals and have 272 beds.. UnitedHealthCare is an 
insurance company. CVS Caremark is also an insurance coml?any . 

. No information was provided regarding the business .operations of 

Counsel did not explain how the petitioner is similar to any of these companies size, scope, scale of 
operations, business efforts, expenditures, or any other fundamental dimensions. 

16 For example, although Assurant, Boston Medical Center, Pepsico, and Universal Health Services ~quire a 
bachelor's degree, they do not require that the degree be in a specific specialty. 

I 

The University of Texas Medical Branch at Galveston would fmd acceptable an RN degree, which is not 
necessarily a four-year degree, for its vacant position; ' 

The Peim State Hershey Medical Center would find an associ~te's ~gree acceptable for its vacant position. 
. I . 

17 Furthermore, according to the Handbook there were approximately 23.6,000 persons employed as financial 
analysts in 2010. Handbook at http://www.bls.gov/ooh/ business-and-fmancial/fmancial-analysts.htm#tab-6 
(last accessed Mar. 6, 2013). · Based on the size of this n*vant study population, the petitioner fails to 
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Therefore,. the petitioner has not satisfied the first of , the two alternative prongs described at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty as · commpn to the petitioner's industry in positions 
that are both (1) parallel to the profferedposition and (2) located in organizations that are similar to 
the petitioner. · ' · 

. Next, the AAO fmds that the petitioner did not satisfy the second alternative prong of 
· 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

· · In this particular case, the petitioner has failed to credibly demonstrate . that the duties the 
beneficiary will perform on a day.;.to-day basis .constitute a position so complex or unique that it can 
only be performed by a person with at least a bachelorrs degree, or the equivalent, in a specific 
specialty. The AAO fmds that, as evident in. the petition's descriptions of the duties that are quoted 
earlier in this decision, the petitioner has described the duties, and the petition that they comprise, in 
terms of generalized functions that do not convey substantive information about what actual 
performance of the proffered position would entail. As sq generally described, the proposed duties 
do not show that the proffered position is sufficiently complex or unique to satisfy this criterion. 

The AAO fmds further that, even outside the context of the Handbook, the petitioner has simply not 
established complexity or uniqueness as attributes of the proffered position, let alone as attributes 
with such elevated responsibilities as to require the services of a person with at least a bachelor's 
degree, or the equivalent •. in a specific specialty. 

demonstrate what statistically valid inferences, if any, can be drawn from the 28 submitted vacancy 
announcements with regard to ·determining the common educational requirements for entry into parallel 
positions in similar organizations. See generally Earl Babbie, The Practice of Social Research 186-228 
(1995). Moreover, given that there is no indication that the advertisements were randomly selected, the 
validity of any such inferences could not be accurately determined even if the sampling unit were sufficiently 
large: See id. at 195-196 (explaining that ~'[r]andom selection is the key to [the] process [of probability 
sampling]" and that "random selection offers access to the body of probability theory, which provides the 
basis for estimates of population parameters and estimates of error"). · 

As such, even if these 28 job-vacancy announcements established that the employers that issued them 
routinely recruited and hired for the advertised positions only persons with at least a bachelor's degree in a 
specific specialty closely related to the positions, it c~ot be found that these 28 job-vacancy 
announcements that appear to have been consciously selected could credibly refute the findings of the 
Handbook published by the Bureau of Labor Statistics that such a position ·does not require at · least a 
baccalaureate degree in a specific Specialty for entry into the occupation in the United States. 

Of course, in light of the AAO's finding that the proffered position does not actually belong to the Financial 
Analysts occupational group, recruiting and hiring practices f<;>r such positions are not relevant to the proper 
app.lication of this criterion to the facts of this proceeding. ; · .. 

l 
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The petitioner therefore failed to establish how the beneficiary's responsibilities and day-to-day 
duties comprise a position so eomplex or unique that the position can be performed only by an 
individual with a bachelor's degree, or the equivalent, in a speeific specialty. Consequently, the 
petitioner has not satisfied the second alternative pmng of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree, or the equivalent, in a specific specialty 
for the position. · 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with . regard to its past recruiting and hiring practices and 
employees who previously held the position in question. 

To satisfy this criterion, the record must · contain docwnentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recruiting and hiring for the position. . The record must ~tablish that a petitioner's imposition of a 
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated 
by the performance requirements of the proffered position. Iri the instimt case, the record does not 
establish a prior history of recruiting and hiring for the .pmposed position of only persons with at 
least a bachelor's degree, or the equivalent, in a specific specialty. 

It should be noted that a petitioner may believe or otherwise assert that a pmff~red position requires 
a degree, that opinion alone without corroborating evidence cannot establish the position as a 
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be bmught to the United States to 
perform any occupation as ·long as the employer artificially created a token degree requirement, 
whereby all individuals. employed in a particular position possessed a baccalaureate or higher 
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In 
other words, if a petitioner's assertion of a particular degree requirement is not necessitated by the 
actual performance requirements of the proffered positio~, the position would not meet the statutory 
or regulatory definition of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R. 
§ 214.2(h)(4)(ii) (defining ~e term "speCialty occupation'1'). 

To satisfy this criterion, the evidence of record m1:lst show that the · specific · performance 
requirements of the position generated the recniiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d at 387. In thisl pursuit, the critical ~lement is not .the title 
of the position, or the fact that an employer has mutinely insisted on certain educational standards, 
but whether performance of the position actually requires! the theoretical and practical application of 
a body of highly specialized knowledge, and the attainnient of a baccalaureate or higher degree in 
the specific specialty as the minimwn for entry into thf occupation as required by the Act. To 
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interpret the regulations any other way would lead. to absurd results: if USCIS were constrained to 
recognize a specialty occupation merely because the petitioner has an established practice of 
demanding certain educational requirements for the proposed position - and without consideration 
of how a beneficiary is to be specifically employed .- then any alien with a bachelor's degree in a 
specific specialty could be brought into the Uruted States to perform non-specialty occupations, so 
long as the employer required all such employees to have baccalaureate or higher degrees. See id. 
at 388. 

In its June .13, 2012 letter the petitioner claimed that an,other individual, J-N-,18 performed duties 
identical to those proposed for the beneficiary. 19 However, as noted by the director in her decision 
denying ·.the petition, the record lacks any evidence to demonstrate that J-N- possesses a degree in a 
specific specialty. Counsel also argues on appeal that "the adjudicator seems to completely miss the 
fact that the Beneficiary was previously hired by the Petitioner at the same company several years 
ago." However, while the beneficiary's previous emplo:Yment with the petitioner is acknowledged, 
a petitioner cannot use a beneficiary's qualifications to · establish eligibiiity under 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(3). Furthermore, as established above, the duties of the proffered position are 
not those of a fmancial analyst and, if the beneficiary was perfoiming duties similar to those 
proposed here, he was not being employed as a fmancial analyst. Still further, and as will be 
discussed later in. this discussion, the petitioner has not demonstrated the beneficiary's qualifications 
to perform the duties of a specialty occupation, which further precludes using his qualifications in 
order to satisfy 8 C.P.R. § 214.2(h)(4)(iii)(A)(3). · 

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a 
bachelor's degree, or the equivalent, in a specific specialty for the proffered· position, it has failed to 
satisfy 8·C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Next, . the AAO fmds that the petitioner has not satisfied · the criterion at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in the specialty. 

The generalized duty-descriptions upon which this petition relies do not relate the substantive nature 
of the work that actual performance would involve within the context of the petitioner's particular 
business operations. Nor are those broadly-drawn descriptions supplemented by documentation that 
presents substantive information about the duties or that reveals any relative levels of complexity or 

18 Name withheld to protect individual's identity. 
I 

19 On appeal, counsel claims that J-N- never·performed "any) of the duties associated ·with the position of a 
Financial Analyst." In its June 13, 2012 letter the petitioner s~t forth the duties proposed for the beneficiary, 
and they were identical to those listed as having been previc;msly performed by J-N-: Counsel's argument 
that J-N- never performed the duties of a financial is correc~. to the extent that the duties of the proffered 
position are not, as discussed at length above, analogous to those of a fmancial analyst. 

1 



(b)(6)
Page 21 

, I 

I 

specialization in .. the nature· of the duties, such that their ~erformance would require applic~tions of . 
knowledge usually associated with attainment of at least a bachelor's degree in a specific specialty. 

Again, the AAO observe~ that, as so generally described in this record of proceeding, the proposed . 
duties . do not appear more specialized and complex than those of bookkeeping, accounting, and 
auditing clerks; and, as reflected in the Handbook's information on such positions, the Handbook 
indicates that the nature of the generic duties of such positions is not so specialized and complex as 

· to satisfy this criterion. The petitioner has simply failed to. provide sufficiently detailed 
docunientary evidence to establish that the nature of the specific duties that would be performed if 
this petition were approved is so specialized and complex that the knowledge required to perform 
them is usually assoCiated with the' attainment of a baccalaureate or higher degree in a specific 
specialty. · 

For all of these reasons, the evidence in. the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

. I 

Finally~ the AAO turns to the previous H-18 approvals the petitioner obtained on behalf of the 
beneficiary several years ago. The director's decision does not indicate whether she reviewed the 
prior approvals of the other nonimmigrant petitions. However, if those petitions were approved 
based on the same unsupported and contradictory assertions that are contained in the current record, 
the ·approvals would constitute material and gross error on the part of the director. The AAO is not 
required to approve applications or petitions where eligibility has not been demonstrated, merely 
because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology 
International, 19 I&N Dec. 593, 597 (Comm'r 1988). It would be absurd to suggest that USCIS or 
any agency must treat acknowledged .errors as binding precedent. Sussex Engg. Ltd. v. 
Montgomery, 825 F.2d 1084, 1090 (6th Cir,.. 1987), cert. denied, 485 U:S. 1008 (1988). 

Furthermore, the AAO's authority over the service c~nters is comparable to the relationship 
between a court of appeals and a district court. Even if a service center director had approved the 
nonimmigrant petitions on behalf of the beneficiary, the AAO would not be bound to follow the 
contradictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 
282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

As the petitioner has not satisfied at least one of the criteria at 8 C.F,.R. § 214.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty. occupation. Accordingly, the appeal will 
be dismissed arid the petition will be denied on this. basis. · 

' ' 

IV. Beneficiary's Qualifiea~ions to Perform the Duties of a Specialty Occupation 

Finally, as noted ·at the outset of this discussion, the AAO also fmds, beyond the decision of the 
director, that the petitioner has failed to demonstrate that ~the beneficiary is qualified to perform the 
duties of a specialty occupation. Thus, even if the petitio~er had overcome the director's ground for 
denying the petition, which it did not, the petition still could not be approved because the petitioner 
has not demonstrated the beneficiary's qualifications to p¢rform its duties. 

I 
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Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as 
an H-lB nonimmigrant worker must possess: · 

(A) full state licensure to practice in the occupat.ion, if such licensure is required to 
praCtice in the occupation,. 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 

(C) (i) experience in the ·specialty equivalent to the completion ·of such degree, 
and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states 
that an alien must aiso meet one of the following criteria :in order to qualify to perform services in a 
specialty occupation: · · 

. i 

(1) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold .a foreign degree determined to be equivalent to a United ·States 
bac;calaureate or higher degree required by the specialty occ:Upation from an 
accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which 
authorizes him Qr' her to fully practice, the specialty occupation and be 
immediately .engaged in that specialty in the state of intended employment; or 

( 4) · 1,Have education, ·specialized training, and/or progressively responsible 
experience that are equivalent to completion of a United States baccalaureate 
. or higher degree in the specialty occupation, and have recognition of 
expertise in the specialty through progressively responsible positions directly 
related to the specialty. · · · · · 

· Therefore, to qualify an alien for cla!;isification as .an H- t'B nonimmigrant worker under the Act, the 
petitioner must establish that the beneficiary possesses the requisite license or, if none is required, 

· that he or she has completed a degree fu. the specialty th~t the· occupation requires. Alternatively, if 
a license is not required and if the beneficiary does n9t possess the required U.S. degree or its 
foreign degree equivalent, · the petitioner must sho~ . that the beneficiary possesses both 
.(1) education, specialized training, and/or progressively responsible experience in the specialty 
equivalent to the completion of such degree, and (2) : recognition of expertise in the specialty 
through progressively responsible positions relating to th~ specialty. 
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As the ·beneficiary did not earn a .baccalaureate or higlier degree from an accredited college or 
university ll1. the United States, he does not qualify to perform the duties of a specialty occupation 
under 8 C.ER. § 214.2(h)(4)(iii)(C)(l). As he does not possess a foreign degree that has been 
determined to be equivalent to a baccalaureate or higher degree from an accredited college or 
university in the United States, he does not qualify to peifonp the duties of a ·specialty occupation 
under 8 C.P.R. § 214.2(h)(4)(iii)(C)(2), either. As the · petitioner has not demonstrated that the 
beneficiary holds an unrestricted state license, registration or certification to perform the duties of a 
specialty occupation, he does not qualify to perform the' duties of a specialty occupation under 8 
C.P.R. § 214.2(h)(4)(iii)(C)(3), either. Accordingly, 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) remains as the 
only avenue for the petitioner to demonstrate the beneficiary's qualifications to perform the duties 
of the proffered position. 

· The regulation at 8 C.P.R. § 214.2(h)(4)(iii)(C)(4) requires a demonstration that the beneficiary's 
education, specialized training, and/or progressively responsible experience is equivalent to the 
completion of a United States baccalaureate or higher degree in the specialty occupation, and that 
the beneficiary also has recognition of that expertise. in the specialty through progressively 
responsible positions directly related to the specialty. Pufsuant to 8 C.P.R. § 214.2(h)(4)(iii)(D), 
equating a beneficiary's credentials to a United . States baccalaureate or higher degree under 
8 C.P.R. § 214.2(h)( 4 )(iii)(C)( 4) is determ1ned by at least one of the following: 

(1) An evaluation from an official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredited college or 
universtty which has· a program for granting such credit based on an 
individual's training and/or work experience; J 

(2) The results of recognized college-level equivalency examinations or special 
credit prograins, such as the College Level .Examination Program (CLEP), or 
Program on Noncollegiate .Sponsored Inst:rq.ction (PONSO; 

(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials;20 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant . 
. certification or registration to persons in the occupational specialty who have 
acl;lieved a certain level of competence in the specialty; 

(5) A determination by the ServiCe that the equivalent of the degree required by 
the specialty occupation has been acquired through a combination of · 

20 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. · · 
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education, specialized training, and/or work experience in areas related to the 
·specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

As the record does not contain an evaluation of the beneficiary's work experience performed by an 
individual who has authority to grant college-level credit for training and/or experience in the 
specialty at an accredited college or university ·which has a program for granting such credit based 
on an individual's trainmg and/or work experience, the beneficiary does riot qualify to perform the 
duties of a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(D)(J). 

No evidence has been submitted to establish, nor does · the petitioner assert, that the beneficiary 
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized 
college-level equivalency examinations or special credit programs, such · as the College Level 
Examination Program (CLEP), or Program. on Noncollegiate Sponsored Instruction (PONS I). 

' 
Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(3). As was the case under 
8 C.F.R. §§ 214.2(h)(4)(iii)(C)(J) and (2), the beneficiary is unqualified under this criterion because 
he did not earn a baccalaureate or higher degree from an accredited college or university in the 
United States and does not possess a foreign degree that · has been determined to be equivalent to a 
baccalaureate or higher degree from an accredited colleg~ or university in the United States. 

No evidence has been submitted to establish; nor does the petitioner assert, that the · beneficiary 
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of 
certification or registration from a nationally-recognized professional association or society for the 
specialty that is known to grant certification or registration to persons in the occupational specialty 
who have achieved a certain level of competence in the specialty. · 

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(D)(5) states the following with regard to achieving a 
USCIS determination that a beneficiary has the requisite qualifications to serve in a specialty 
occupation: 

) 

For purposes of-determining equivalency to a baccalaureate degree in the specialty, 
three years of specialized training and/or work experience must be demonstrated· for 
each ·year of · college-level . training the alien lacks. . . . It must be ·clearly 
demonstrated that the alien's training and/or · ~ork experience . included the 
theoretical and practical application of specialized knowledge required by the 
specialty occupation; that th~ alien's experience was' gained while working with 
peers, supervisors, or subordinates who have ·a degree or its. equivalent in the 
specialty occupation; and that the alien has recognition of expertise in the specialty 

· evidenced by at least one type of documentation ~uch as: 
1 

j 

· (i) Recognition of expertise in the spec~alty occupation by at least two 
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(ii) 
" 

(iii) 

(iv) 

(v) 

. I 

I 

recognized authorities in the same specialty occupation;21 

Membership in a recognized foreign or United States association or society in 
the specialty occupation; · ' 

Published material by or about the· alien in professional publications, trade 
journals, books, or major newspapers; 

Licensure or registration to practice the specialty occupation in a foreign 
country; or : 

' 
Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation .. · 

Although the record contains some information regarding the beneficiary;s work history, it dpes not 
establish that this work experience included the theoretical and practical application of specialized 
knowledge required by the proffered position; that it: was gained while working with peers, 
supervisors, or subordinates who held a bachelor's degree oi its equivalent in the field; and that the 
beneficiary' achieved recognition of her expertise in the field as evidenced by at least one· of the five 
types of documentation delineated in 8 C.P.R. § 214.2(h)(4)(iii)(D)(5)(l)-(v). 

I 

Accordingly, the beneficiary does not qualify under • any of the criteria set forth · at 
8 C.ER. § 214.2(h)(4)(iii)(D)(5)(i)-(v) and therefore does not qualify to perform the duties of a 
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). As such, the petitioner has failed to 
es~blish that the beneficiary qualifies to perform the duties of a specialty occupation. Accordingly, 
the petition must also be denied on this basis. Thus, even if it were determined that the petitioner 
had overcome the director's grounds for denying this petition (which it ·has not), the petition could 
still not be approved, · 

V. Conclusion 

As set forth above, the AAO agrees with the director's fmding that the petitioner failed to 
demonstrate that the proffered position is a specialty occupation. Be'yond the decision of the 
director, the petitioner has also failed to demonstrate that the beneficiary is qualified to perform the 
duties of a specialty o~upation. Finally, the AAO also fmds that the oonflicts between the LCA 
and the petition described above adversely affect the merits of this petition, because it materially 
undermines the credibility of the petitioner's statements' with regard to the nature of the work that 

21 Recognized authority means a person or organization with~ expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
opinion must state: (1) the writer's . qualifications as an · dpert; (2) the writer's experience giving such 
opinions, citing specific instances where past opinions have) been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or d~tions 

. of. any research material used. See 8 C.F.R. § 214.2(h)(4)(ii). , . · . 

. l 
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. I 

' 

. the beneficiary would perform, and also preclude approval of the petition, due to the lack of ail LCA 
·that corresponds to the· petition; , 

An application or petition that fails to comply with the technical requirements of the law· may be 
denied by the AAO even if the service cent~I: does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v .. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appe~late review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on ·a challenge orily if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043,. aff' d. 
345 F.3d 683. , 

The . petition · will be denied and the appeal dismissed . for the above stated reasons," with each 
considered as an independent and alternative basis for the ~decision. ·In visa 'petition: proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden ha8 not been inet. · 

ORDER: The appeal is. dismissed. The. petition is de~ed. 


