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DISCUSSION: The service center director denied the nonimmigrant visa petition and dismissed a 
subsequent motion to reopen and reconsider. The matter is now before the Administrative Appeals 
Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

On the Form I-129 visa petition, the petitioner describes itself as a 56-employee skilled nursing 
facility 1 established in 2008. In order to employ the beneficiary in what it designates as a health 
educator position,2 the petitioner seeks to classify him as a nonimmigrant worker in a specialty 
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the petitiOner failed to demonstrate that the 
proffered position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form I-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to 
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

Beyond the decision of the director, the AAO finds an additional aspect which, although not addressed 
in the director's decision, nevertheless also precludes approval of the petition, namely, the petitioner's 
failure to submit evidence requested by the director in her RFE, which precluded a material line of 
inquiry. 3 Furthermore, the AAO also finds that the petitioner provided as the supporting Labor 
Condition Application (LCA) for this petition an LCA which does not correspond to the petition, in 
that: (1) the LCA was certified for a wage level below that which is compatible with the level of 
responsibility the petitioner claimed for the proffered position through its descriptions of its constituent 
duties; and (2) the occupational category for which the LCA was certified (Health Educators) does not 
correspond to the proffered position and its constituent duties as described in the record of proceeding. 
This aspect of the petition undermines the credibility of the petition as a whole and any claim as to 

1 The petitioner provided a North American Industry Classification System (NAICS) Code of 623110, 
"Nursing Care Facilities." U.S . Dep't of Commerce, U.S. Census Bureau, North American Industry 
Classification System, 2012 NAICS Definition, "623110 Nursing Care Facilities," 
http://www.census.gov/cgi-bin/sssd/naics/naicsrch (accessed Aug. 5, 2013). 

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for a Health Educator, and a Level I (entry-level) prevailing wage rate. 

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this additional ground for 
denial. 
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the proffered position or the duties compri~Hng it as being particularly complex, umque, and/or 
specialized.4 

I. The Petitioner and its Proffered Position 

As noted above, the petitioner described itself on the Form I-129 as a skilled nursing facility. On its 
2008 federal income tax return the petitioner described its "principal business activity" as a residential 
care facility and its "principal product or service" as skilled nursing. The petitioner describes the 
proffered position as a health educator and submitted an LCA certified for such a position. 

The petitioner described the duties of the proffered poSition in an undated document attached to 
counsel's December 14, 2009 letter of support. In that document, the petitioner stated that the 
beneficiary would spend fifteen percent of his time performing the following duties: 

• Planning and implementing health education programs to: (1) keep patients healthy; and 
(2) maintain a safe work environment; 

• Assessing patients' health education needs; and 

• Developing and implementing preventive and rehabilitative health education programs for 
patients including mental health, personal hygiene, drug and alcohol abuse control, smoking 
prevention and cessation, nutrition, injury control, physical fitness, exercise, chronic diseases, 
communicable diseases, workshops on the use of medical services, cardiac rehabilitation, and 
screening for health conditions. 

The petitioner stated that the beneficiary would spend fifteen percent of his time performing the 
following duties: 

• Providing patients with an understanding of health care 1ssues, disease processes, disease 
prevention, and health disparity issues; 

• Identifying and selecting health promotion, prevention, and early intervention strategies; 

• Promoting education and training programs for patients and personnel; and 

• Identifying and gathering necessary information for the development of educational materials 
and curricula. 

The petitioner stated that the beneficiary would spend twenty percent of his time performing the 
· following duties: 

• Coordinating the provision of health education services; 

4 See id. 
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• Consulting with state health authorities on ways in which health education services can be 
improved; 

• Reviewing health education materials and evaluating them for content and readability; 

• Assessing the methods used to · provide health education and determining their effectiveness 
based upon intended outcomes; 

• Suggesting solutions to health education problems encountered m day-to-day program 
operations; 

• Advising patients on the use of educational materials and health resources; 

• Consulting with staff members regarding the development of health policies; 

• Collaborating with government agencies and consulting with subject matter specialists in the 
planning, implementation, and maintenance process; 

• Preparing an annual plan for continuing education in consultation with the administration; and 

• Identifying and developing instructional materials consistent with patient characteristics. 

The petitioner stated that the beneficiary would spend twenty-five percent of his time performing the 
following duties: 

• Collecting and analyzing data and statistics relevant to health education issues; 

• Preparing and editing articles, reports, and news releases; 

• Preparing content and presentation materials for meetings; 

• Preparing health education displays for internal use; 

• Maintaining records; 

• Providing management with data from the population field for research analysis, development, 
and design; 

• Identifying and analyzing the health education needs of patients through surveys, statistics, and 
personal contact; 

• Providing education and infotmation on the importance of physical and mental health; 
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• Promoting the awareness of health issues and prevention of illnesses through the preparation 
and distribution of literature; 

• Assisting patients in obtaining health services; 

• Counseling patients and families on health care topics; 

• Preparing publicity materials including pamphlets, newsletters, and bulletins to publicize and 
explain health services and programs; 

• Maintaining a stock of educational materials for distribution; 

• Preparing and maintaining reports and other documentation of health education program 
activities; 

• Identifying community resources useful in implementing health education programs; and 

• Reviewing, selecting, and distributing health-related printed materials, pamphlets, and visual 
aids. 

The petitioner stated that the beneficiary would spend fifteen percent of his time performing the 
following duties: 

• Conducting an ongoing evaluation of the effectiveness of the petitioner's health education 
program and service strategies; 

• Developing and administering evaluation tools to be used for program review; 

• Analyzing health education activities, and giving summaries of findings and recommendations; 

• Following up on recommendations; 

• Reviewing and analyzing systems used for organizing, evaluating, ordering, storing, and 
distributing health education materials; and 

• Reviewing and analyzing charts and other documents used to record educational interventions. 

The petitioner stated that the beneficiary would spend five percent of his time performing the following 
duties: 

• Providing training to staff members through in-service workshops and seminars; and 

• Helping with the selection, supervision, and training of volunteers. 
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Finally, the petitioner stated that the beneficiary would also spend five percent of his time performing 
the following duties: 

• Serving on committees and work groups; 

• Managing special projects as requested; 

• Developing and maintaining a database of health care professionals, community organizations, 
governmental agencies, and partnerships; and 

• Developing networks between similar organizations for educational material sharing 
development of educational materials. 

The petitioner claimed that it requires an individual with a bachelor's degree "in a health related field" 
to perform these duties. 

The AAO finds that although the petitioner ascribes many duties to the proffered position, the 
petitioner describes those duties in terms of general functions , without providing any substantive 
information about the particular matters that they would involve and the particular applications of 
highly specialized knowledge that their actual performance would entail within the specific 
operations of the petitioner. 

II. Failure to Respond to RFE 

The director issued an RFE with regard to this petition on December 22, 2009 and requested, inter alia, 
that the petitioner submit a more detailed description of the work to be performed by the beneficiary. 

However, counsel's January 20, 2010 letter submitted in response to the RFE did not contain a more 
detailed description of the work to be performed by the beneficiary. Instead, counsel simply 
resubmitted the document listing the duties of the position that the petitioner submitted when it filed 
the petition. 

To ascertain the intent of a petitioner, U.S. Citizenship and Immigration Services (USCIS) must 
look to the Form I-129 and the documents filed in support of the petition. It is only in this manner 
that the agency can determine the exact position offered, the location of employment, the proffered 
wage, etc. Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the director has the responsibility to consider all 
evidence submitted by a petitioner and such other evidence that he or she may independently 
require to assist his or her adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) 
provides that "[a]n H-lB petition involving a specialty occupation shall be accompanied by 
[d]ocumentation ... or any other required evidence sufficient to establish ... that the services the 
beneficiary is to perform are in a specialty occupation." 

The regulations at 8 C.F.R. §§ 103.2(b)(8) and 214.2(h)(9)(i) provide the director broad 
discretionary authority to require evidence to establish that the services to be performed by the 
beneficiary will be in a specialty occupation during the entire period requested in the petition. A 
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service center director may issue an RFE for evidence that he or she may independently require to 
assist in adjudicating an H-lB petition, and his or her decision to approve a petition must be based 
upon consideration of all of the evidence as submitted by the petitioner, both initially and in 
response to any RFE that the director may issue. See 8 C.F.R. § 214.2(h)(9). The purpose of an 
RFE is to elicit further information that clarifies whether eligibility for the benefit sought has been 
established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(l), (8), and (12). 

With the RFE, the director notified the petitioner that additional information was required to 
establish that the present petition meets the criteria for H-lB classification. The AAO finds that, in 
the context of the record of proceeding as it existed at the time the RFE was issued, the request for 
additional evidence was appropriate under the above cited regulations, not only on the basis that it 
was required initial evidence, but also on the basis that it was material in that it addressed the 
petitioner's failure to submit documentary evidence substantiating the petitioner's claim that it had 
H-lB caliber work for the beneficiary for the entire period of employment requested in the petition. 

The director also placed the petitioner on notice, via the RFE, that additional information was 
required, and the petitioner was given a reasonable opportunity to provide it for the record before 
the visa petition was adjudicated. Failure to submit requested evidence that precludes a material 
line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). The petitioner did 
not submit "a more detailed description of the work to be performed by the beneficiary," as 
requested by the director. To the contrary, it simply resubmitted the job description provided when 
it initially filed the petition, and it did not provide a valid reason for its failure to provide this 
information specifically requested in the RFE. Ascertaining the actual duties to be performed by 
the beneficiary is certainly a material line of inquiry, and the petitioner's failure to respond to this 
portion of the RFE precluded the director from making that inquiry. Accordingly, 8 C.F.R. § 
103.2(b)(14) mandates denial of this petition. Thus, even if it were determined that the petitioner 
had overcome the director's ground for denying this petition (which it has not), the petition could 
still not be approved. 

III. The LCA Submitted by the Petitioner in Support of the Petition 

In the aforementioned document attached to counsel's December 14, 2009 letter, the petitioner stated 
the following: 

The [beneficiary will be] responsible for [his] own work plans, and is expected to work 
with minimal direct supervision.5 

However, as will now be discussed, this assertion materially conflicts with the wage level 
designated in the LCA that the petitioner submitted with the petition. As noted above, the LCA 
submitted by the petitioner in support of the instant position specifies a Level I (entry level) wage. 

5 In similar fashion , counsel referenced "top research or supervisory positions" in her December 14, 2009 
letter. 
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The Prevailing Wage Determination Policy Guidance6 issued by the U.S. Department of Labor 
(DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, practices, and 
programs. The employees may perform higher level work for training and 
developmental purposes. These employees work under close supervision and receive 
specific instructions on required tasks and results expected. Their work is closely 
monitored and reviewed for accuracy. Statements that the job offer is for a research 
fellow, a worker in training, or an internship are indicators that a Level I wage 
should be considered [emphasis in original]. 

These assertions by counsel and the petitioner regarding the proposed duties' level of complexity are 
materially inconsistent with the petitioner's submission of an LCA certified for a Level I, entry-level 
position. The LCA's wage level (Level I, the lowest of the four that can be designated) is only 
appropriate for a low-level, entry position relative to others within the occupation. In accordance with 
the relevant DOL explanatory information on wage levels quoted above, this wage rate is 
appropriate for positions in which the beneficiary is only required to have a basic understanding of 
the occupation; will be expected to perform routine tasks requiring limited, if any, exercise of 
judgment; will be closely supervised and his work closely monitored and reviewed for accuracy; 
and will receive specific instructions on required tasks and expected results. 

This aspect of the LCA undermines the credibility of the petition, and, in particular, the credibility 
of the petitioner's assertions regarding the proffered position's educational demands and level of 
responsibilities. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

It should be noted that, for efficiency's sake, the AAO's discussion and findings regarding the 
material conflict between assertions in the petition and the LCA wage-level are hereby incorporated 
as part of this decision's later analyses of each criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A). 

Aside from the adverse impact of the LCA wage-level against the overall credibility of the petition, 
the AAO will now discuss that additional issue raised by the LCA which was noted at the outset of 
this decision, namely, the fact that the LCA does not appear to correspond to the instant petition. 
This factor also precludes approval of the petition. 

6 Available at http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf 
(accessed Aug. 5, 2013). 



(b)(6)

NON-PRECEDENT DECISION 
Page 9 

The U.S. Department of Labor (DOL) has clearly stated that its LCA certification process is 
cursory, that it does not involve substantive review, and that it makes the petitioner responsible for 
the accuracy of the information entered in the LCA. With regard to LCA certification, the 
regulation at 20 C.F.R. § 655.715 states the following: 

Certification means the determination by a certifying officer that a labor condition 
application is not incomplete and does not contain obvious inaccuracies. 

Likewise, the regulation at 20 C.F.R. § 655.735(b) states, in pertinent part, that "[i]t is the 
employer' s responsibility to ensure that ETA [(the DOL's Employment and Training 
Administration)] receives a complete and accurate LCA." 

Further, the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) also makes clear that certification of an 
LCA does not constitute a determination that a position qualifies for classification as a specialty 
occupation: 

Certification by the Department of Labor of a labor condition application in an 
occupational classification does not constitute a determination by that agency that the 
occupation in question is a specialty occupation. The director shall determine if the 
application involves a specialty occupation as defined in section 214(i)(l) of the Act. 
The director shall also determine whether the particular alien for whom H-1B 
classification is sought qualifies to perform services in the specialty occupation as 
prescribed in section 214(i)(2) of the Act. 7 

While the DOL is the agency that certifies LCA applications before they are submitted to USCIS, 
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its immigration 
benefits branch, USCIS) is the department responsible for determining whether the content of an 
LCA filed for a particular Form I-129 actually supports that petition. See 20 C.F.R. § 655.705(b), 
which states, in pertinent part (emphasis added): 

For H-1B visas ... DHS accepts the employer's petition (DHS Form I-129) with the 
DOL certified LCA attached. In doing so, the DHS determines whether the petition 
is supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-lB visa classification. 

As previously noted, the conflict between the LCA and the petition adversely affects the merits of 
the petition, because it materially undermines the credibility of the petition's statements with regard 
to the nature and level of work that the beneficiary would perform. 

7 In this regard, it should also be noted that an LCA is certified without a review of whatever petition it may 
later be used to support. 
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Moreover, the petitioner's certification of the LCA under the O*NET occupational code 
classification of "Health Educators" constitutes a second reason why the submitted LCA does not 
correspond to the petition, as the proposed duties as described in the record of proceeding do not 
comprise the type of position (Health Educators) designated in the LCA. 

The appropriate wage level is determined only after selecting the most relevant O*NET 
occupational code classification. The aforementioned Prevailing Wage Determination Policy 
Guidance issued by the DOL states that "[t]he O*NET description that corresponds to the 
employer's job offer shall be used to identify the appropriate occupational classification" for 
determining the prevailing wage for the LCA. 

The O*NET Summary Report for the occupational category "Health Educators" summarizes that 
occupation as follows: 

Provide and manage health education programs that help individuals, families, and 
their communities maximize and maintain healthy lifestyles. Collect and analyze 
data to identify community needs prior to planning, implementing, monitoring, and 
evaluating programs designed to encourage healthy lifestyles, policies, and 
environments. May serve as a resource to assist individuals, other healthcare 
workers, or the community, and may administer fiscal resources for health education 
programs. 

Employment & Training Administration, U.S. Dep't of Labor, O*Net OnLine, Summary Report for 
Health Educators, available at http://www.onetonline.org/link/details/21-1091 (accessed Aug. 5, 
2013). 

The O*NET Details Report for this occupation lists the following "core tasks" that are performed 
by health educators: 

• Develop and present health education and promotion programs, such as training workshops, 
conferences, and school or community presentations. 

• Develop and maintain cooperative working relationships with agencies and organizations 
interested in public health care. 

• Develop educational materials and programs for community agencies, local government, 
and state government. 

• Prepare and distribute health education materials, such as reports, bulletins, and visual aids, 
to address smoking, vaccines, and other public health concerns. 

• Supervise professional and technical staff in implementing health programs, objectives, and 
goals. 
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• Document activities and record information, such as the numbers of applications completed, 
presentations conducted, and persons assisted 

• Collaborate with health specialists and civic groups to determine community health needs 
and the availability of services and to develop goals for meeting needs 

• Provide guidance to agencies and organizations on assessment of health education needs and 
on development and delivery cif health education programs 

• Maintain databases, mailing lists , telephone networks, and other information to facilitate the 
functioning of health education programs 

• Design and conduct evaluations and diagnostic studies to assess the quality and performance 
of health education programs 

• Develop operational plans and policies necessary to achieve health education objectives and 
services 

• Provide program information to the public by preparing and presenting press releases, 
conducting media campaigns, or maintaining program-related web sites 

• Design and administer training programs for new employees and continuing education for 
existing employees 

• Develop, conduct, or coordinate health needs assessments and other public health surveys 

/d. at http://www.onetonline.org/link/details/21-1091.00 (accessed Aug. 5, 2013). 

DOL's Occupational Outlook Handbook (Handbook), which the AAO recognizes as an 
authoritative source on the duties and educational requirements of the wide variety of occupations it 
addresses, 8 states the following with regard to the duties of health educators: 

Health educators teach people about behaviors that promote wellness. They develop 
programs and materials to encourage people to make healthy decisions. 

Duties 

Health educators typically do the following: 

• Assess the needs of the people they serve 

8 The Handbook, which 
http://www.stats.bls.gov/oco/. 
available online. 

is available in printed form, may also be accessed online at 
The AAO's references to the Handbook are from the 2012-13 edition 



(b)(6)

Page 12 
NON-PRECEDENT DECISION 

• Develop programs and events to teach people about health topics 

• Create and distribute health-related posters, pamphlets, and other educational 
materials 

• Evaluate the effectiveness of programs and materials 

• Help people find health services or information 

• Supervise staff who implement health education programs 

• Collect and analyze data to learn about their audience and improve programs 

• Advocate for improved health resources and policies 

The duties of health educators vary based on where they work. Most work in health 
care facilities, colleges, public health departments, nonprofits, and private 
businesses. Health educators who teach health classes in middle and high schools are 
considered teachers. For more information, see the profiles on middle school 
teachers and high school teachers. 

In health care facilities, health educators often work one-on-one with patients and 
their families. They teach patients about their diagnoses and about necessary 
treatments or procedures. They direct people to outside resources, such as support 
groups and home health agencies. Health educators in health care facilities also help 
organize health screenings, such as blood pressure checks, and health classes on 
topics such as correctly installing a car seat. They also train medical staff to interact 
better with patients. For example, they may teach doctors how to explain 
complicated procedures to patients in simple language. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Health Educators ," http://www.bls.gov/oohlcommunity-and-social-service/health-educators.htm# 
tab-2 (accessed Aug. 5, 2013). 

On the surface, these duties appear similar to those of the proffered position. However, despite the 
long listing of duties provided by the petitioner, the AAO finds that listing lacking in probative 
detail. Instead of providing a meaningful description of the types of duties that the beneficiary 
would actually perform, the petitioner has submitted a broad list of duties that is vague and 
generalized. It does not convey what the beneficiary would actually be doing on a daily basis, 
within the context of the petitioner's unique business operations. The petitioner's job description, 
which the petitioner declined to supplement with any substantive information in response to the 
RFE, does not establish that the beneficiary would actually be working as a health educator, as 
claimed. 
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Furthermore, it is noted that, according to the Handbook, entry-level health educator positions 
require a bachelor's degree in either health education or health promotion. !d. at 
http://www.bls.gov/ooh/community-and-social-service/health-educators.htm#tab-4 (accessed Aug. 
5, 2013). Although neither a decisive nor material factor in the AAO's decision, the beneficiary's 
lack of qualifications listed by DOL as among those normally possessed by health educators 
strengthens further the AAO's determination that the proffered position is not actually that of a 
health educator. 

Instead, the AAO finds that the duties of the proffered position align with those performed by 
registered nurses, as those duties are described in O*Net OnLine. The O*NET Summary Report for 
the occupational category "Registered Nurses" lists "[i]nstruct[ing] individuals, families, or other 
groups on topics such as health education, disease prevention, or childbirth" as among the duties 
normally performed by registered nurses. 

Employment & Training Administration, U.S. Dep't of Labor, O*Net OnLine, Summary Report for 
Registered Nurses, available at http://www.onetonline.org/link/details/29-1141.00 (accessed Aug. 5, 
2013). 

In addition, the Handbook lists "educat[ing] patients and the public about various health conditions" 
and "promot[ing] general health by educating the public" as among the duties normally performed 
by registered nurses, and states further that some registered nurses work as nurse educators. 
See U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Registered Nurses," http://www.bls.gov/ooh/Healthcare/Registered-nurses.htm#tab-2 (accessed 
Aug. 5, 2013). 

DOL guidance specifies that when ascertammg the proper occupational classification, a 
determination should be made by "consider[ing] the particulars of the employer's job offer and 
compar[ing] the full description to the tasks, knowledge, and work activities generally associated 
with an O*NET-SOC occupation to insure the most relevant occupational code has been selected." 
See Prevailing Wage Determination Policy Guidance. In this case, the record indicates that the 
beneficiary would actually be working as a registered nurse rather than a health educator. As such, 
the petitioner has not established that this LCA actually corresponds to this petition for this 
additional reason. 

This conflict between the petition and the LCA adversely affects the merits of the petition, because 
it materially undermines the credibility of the petition's statements therein with regard to the nature 
and level of work that the beneficiary would perform. That being said, the AAO will now continue 
to address the evidence in the record of proceeding. 

IV. Specialty Occupation 

As will now be discussed, based upon a complete review of the record of proceeding, the AAO 
agrees with the director and finds that the evidence fails to establish that the position as described 
constitutes a specialty occupation. 
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To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(l) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

( 1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel pos1t10ns 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the position; or 

( 4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S. 281 , 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
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W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory ahd 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing 
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory 
and regulatory definitions of specialty occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 
8 C.P.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently 
interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)( 4 )(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered 
position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of 
a particular position"). Applying this standard, USCIS regularly approves H-lB petitions for 
qualified aliens who are to be employed as engineers, computer scientists, certified public 
accountants, college professors, and other such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the 
duties and responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the H-lB visa category. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. The specific duties of the position, combined with the 
nature of the petitioning entity's ·business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the beneficiary, and determine whether the position qualifies 
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

The AAO will now discuss the application of each supplemental, alternative criterion at 
8 C.P.R.§ 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding. 

The AAO will first discuss the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

The Handbook's discussion of the duties typically performed by registered nurses states, m 
pertinent part, the following: 
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Registered nurses (RNs) provide and coordinate patient care, educate patients and 
the public about various health conditions, and provide advice and emotional support 
to patients and their family members .... 

Registered nurses typically do the following: 

• Record patients' medical histories and symptoms 

• Give patients medicines and treatments 

• Set up plans for patients' care or contribute to existing plans 

• Observe patients and record the observations 

• Consult with doctors and other healthcare professionals 

• Operate and monitor medical equipment 

• Help perform diagnostic tests and analyze results 

• Teach patients and their families how to manage their illnesses or injuries 

• Explain what to do at home after treatment 

• Some registered nurses oversee licensed practical nurses, nursing aides, and 
home care aides. For more information, see the profiles on licensed practical 
and licensed vocational nurses; nursing aides, orderlies, and attendants; and 
home health and personal care aides. 

Registered nurses sometimes work to promote general health by educating the public 
on warning signs and symptoms of disease. They might also run general health 
screenings or immunization clinics, blood drives, or other outreach programs. 

Most registered nurses work as part of a team with physicians and other healthcare 
specialists. 

Some nurses have jobs in which they do not work directly with patients, but they 
must still have an active registered nurse license. For example, they may work as 
nurse educators, healthcare consultants, public policy advisors, researchers, hospital 
administrators, salespeople for pharmaceutical and medical supply companies, or as 
medical writers and editors. 

Registered nurses' duties and titles often depend on where they work and the patients 
they work with. They can focus on the following specialties: 
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• A specific health condition, such as a diabetes management nurse who helps 
patients with diabetes or an oncology nurse who helps cancer patients 

• A specific part of the body, such as a dermatology nurse working with 
patients who have skin problems 

• A specific group of people, such as a geriatric nurse who works with the 
elderly or a pediatric nurse who works with children and teens 

• A specific workplace, such as an emergency or trauma nurse who works in a 
hospital or stand-alone emergency department or a school nurse working in 
an elementary, middle, or high school rather than in a hospital or doctor's 
office. 

Some registered nurses combine one or more of these specialties. For example, a 
pediatric oncology nurse works with children and teens who have cancer. 

Many possibilities for specializing exist. The following list includes just a few other 
examples of ways that some registered nurses specialize: 

Addiction nurses care for patients who need help to overcome addictions to alcohol, 
drugs, tobacco, and other substances. 

Cardiovascular nurses treat patients with heart disease and people who have had 
heart surgery. 

Critical care nurses work in intensive care units in hospitals, providing care to 
patients with serious, complex, and acute illnesses and injuries that need very close 
monitoring and treatment. 

Genetics nurses provide screening, counseling, and treatment of patients with 
genetic disorders, such as cystic fibrosis and Huntington's disease. 

Neonatology nurses take care of newborn babies. 

Nephrology nurses treat patients who have kidney-related health issues that are 
attributable to diabetes , high blood pressure, substance abuse, or other causes. 

Rehabilitation nurses care for patients with temporary or permanent disabilities. 

Advanced practice registered nurses may provide primary and specialty care, and, 
in most states, they may prescribe medicines. All states specifically define 
requirements for registered nurses in these four advanced practice roles : 
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• Clinical nurse specialists provide direct patient care and expert consultations 
in one of many nursing specialties, such as psychiatric-mental health. 

• Nurse anesthetists provide anesthesia and related care before and after 
surgical, therapeutic, diagnostic, and obstetrical procedures. They also 
provide pain management and emergency services. 

• Nurse-midwives provide care to women, including gynecological exams, 
family planning advice, prenatal care, assistance in labor and delivery, and 
care of newborns. 

• Nurse practitioners serve as primary and specialty care providers, providing 
a blend of nursing and primary care services to patients and families. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Registered Nurses," http://www.bls.gov/ooh/ Healthcare/Registered-nurses.htm#tab-2 (accessed 
Aug. 5, 2013). 

The Handbook states the following with regard to the educational requirements for entrance into 
this field: 

Registered nurses usually take one of three education paths: a bachelor's of science 
degree in nursing (BSN), an associate's degree in nursing (ADN), or a diploma from 
an approved nursing program. Registered nurses must also be licensed. 

* * * 

In all nursing education programs, students take courses in nursing, anatomy, 
physiology, microbiology, chemistry, nutrition, psychology and other social and 
behavioral sciences, as well as in liberal arts. BSN programs typically take four years 
to complete; ADN and diploma programs usually take two to three years to 
complete. 

All programs also include supervised clinical experience in hospital departments 
such as pediatrics, psychiatry, maternity, and surgery. A number of programs include 
clinical experience in extended and long-term care facilities, public health 
departments, home health agencies, or ambulatory (walk-in) clinics. 

Bachelor's degree programs usually include more training in the physical and social 
sciences, communication, leadership, and critical thinking, which is becoming more 
important as nursing practice becomes more complex. They also offer more clinical 
experience in nonhospital settings. A bachelor's degree or higher is often necessary 
for administrative positions, research, consulting, and teaching. 
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Generally, licensed graduates of any of the three types of education programs 
(bachelor's, associate's, or diploma) qualify for entry-level positions as a staff nurse. 

Many registered nurses with an ADN or diploma find an entry-level position and 
then take advantage of tuition reimbursement benefits to work toward a BSN by 
completing an RN-to-BSN program. There are also master's degree programs in 
nursing, combined bachelor's and master's programs, and programs for those who 
wish to enter the nursing profession but hold a bachelor's degree in another field. 

* * * 

In all states, the District of Columbia, and U.S. territories, registered nurses must 
have a nursing license. 

To become licensed, nurses must graduate from an approved nursing program and 
pass the National Council Licensure Examination, or NCLEX-RN. 
Other requirements for licensing vary by state .... 

* * * 

Most registered nurses begin as staff nurses in hospitals or community health 
settings. With experience, good performance, and continuous education they can 
move to other settings or be promoted to positions with more responsibility. 

In management, nurses can advance from assistant unit manager or head nurse to 
more senior-level administrative roles, such as assistant director, director, vice 
president, or chief of nursing. Increasingly, management-level nursing positions 
require a graduate degree in nursing or health services administration. 
Administrative positions require leadership, communication and negotiation skills, 
and good judgment. 

Id. at http://www.bls.gov/ooh!Healthcare/Registered-nurses.htm#tab-4 (accessed Aug. 5, 2013). 

At the outset of its analysis under this criterion, the AAO notes again that the petitioner designated 
the proffered position as a Level I position on the LCA. As previously discussed, this designation is 
indicative of a comparatively low, entry-level position relative to others within the occupation and 
signifies that the beneficiary is only expected to possess a basic understanding of this occupation. 

The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty 
is normally required for this occupational category. Rather, the Handbook states that there are three 
general paths for becoming a registered nurse, i.e., a bachelor's degree in nursing, an associate's 
degree in nursing, or a diploma from an approved nursing program. The Handbook states that 
associate's degrees and diploma programs for this occupation usually take two to three years to 
complete. The narrative of the Handbook indicates that, generally, licensed graduates of any of the 
three types of educational programs (bachelor's, associate's, or diploma) qualify for entry-level 
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pos1t10ns. Nor does the Handbook state a minimum requirement for at least a bachelor's degree in 
nursing, or its equivalent for nurse management positions; instead, it indicates only that graduate 
degrees are "increasingly required." An increasing preference for a graduate degree does not equate 
to a normal minimum hiring requirement for a graduate degree, or even a bachelor's degree, in a 
specific specialty or the equivalent. For all of these reasons, the Handbook does not indicate that the 
proffered position falls under an occupational group for which inclusion is limited to positions which 
normally require at least a bachelor's degree, or the equivalent, in a specific specialty. 

As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its 
equivalent, in a specific specialty is normally the minimum requirement for entry into the patticular 
position that is the subject of this petition, the petitioner has not established the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not established that its proffered position is one for which the 
Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific specialty 
or its equivalent. Also, there are no submissions from professional associations, individuals, or similar 
firms in the petitioner's industry attesting that individuals employed in positions parallel to the 
proffered position are routinely required to have a minimum of a bachelor's degree in a specific 
specialty or its equivalent for entry into those positions. Nor does the record contain any other 
evidence establishing the petitioner's education requirements as common to its industry in positions 
that are both: (1) parallel to the proffered position; and (2) located in organizations that are similar 
to the petitioner. 

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty as common to the petitioner's industry in positions 
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to 
the petitioner. 

Next, the AAO finds that the peuuoner did not satisfy the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 
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In this particular case, the petitiOner has failed to credibly demonstrate that the duties the 
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can 
only be performed by a person with at least a bachelor's degree, or the equivalent, in a specific 
specialty. 

The record of proceeding does not contain evidence establishing relative complexity or uniqueness 
as aspects of the proffered position, let alone that the position is so complex or unique as to require 
the theoretical and practical application of a body of highly specialized knowledge such that a 
person with a bachelor's or higher degree in a specific specialty or its equivalent is required to 
perform them. Rather, the AAO finds, that, as reflected in this decision's earlier quotation of duty 
descriptions from the record of proceeding, the petitioner has not distinguished either the proposed 
duties, or the position that they comprise, from generic nursing duties, which, the Handbook 
indicates, do not necessarily require a person with at least a bachelor's degree, or the equivalent, in 
a specific specialty. 

The AAO finds further that, even outside the context of the Handbook, the petitioner has simply not 
established complexity or uniqueness as attributes of the proffered position, let alone as attributes 
with such elevated responsibilities as to require the services of a person with at least a bachelor's 
degree, or the equivalent, in a specific specialty. 

Additionally, the AAO incorporates here by reference and reiterates its earlier discussion regarding 
the LCA and its indication that the petitioner would be paying a wage-rate that is only appropriate 
for a low-level, entry position relative to others within the occupation, as this factor is inconsistent 
with the relative complexity and uniqueness required to satisfy this criterion. Based upon the wage 
rate, the beneficiary is only required to have a basic understanding of the occupation. Moreover, 
that wage rate indicates that the beneficiary will perform routine tasks that require limited, if any, 
exercise of independent judgment; that the beneficiary's work will be closely supervised and 
monitored; that he will receive specific instructions on required tasks and expected results; and that 
his work will be reviewed for accuracy. 

The petitioner therefore failed to establish how the beneficiary's responsibilities and day-to-day 
duties comprise a position so complex or unique that the position can be performed only by an 
individual with a bachelor's degree, or the equivalent, in a specific specialty. Consequently, as it 
did not show that the particular position for which it filed this petition is so complex or unique that 
it can only be performed by a person with at least a bachelor's degree, or the equivalent, in a 
specific specialty, the petitiOner has not satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree, or the equivalent, in a specific specialty 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and 



(b)(6)

NON-PRECEDENT DECISION 
Page 22 

employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recruiting and hiring for the position. The record must establish that a petitioner's imposition of a 
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated 
by the performance requirements of the proffered position.9 In the instant case, the record does not 
establish a prior history of recruiting and hiring for the proposed position of only persons with at 
least a bachelor's degree, or the equivalent, in a specific specialty. 

Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation 
as long as the employer artificially created a token degree requirement, whereby all individuals 
employed in a particular position possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the actual 
performance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a specialty occupation. See§ 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) 
(defining the term "specialty occupation"). 

To satisfy this criterion, the evidence of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element is not the title 
of the position, or the fact that an employer has routinely insisted on certain educational standards, 
but whether performance of the position actually requires the theoretical and practical application of 
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the proposed position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees . See id. at 388. 

The record contains no evidence regarding any previous health educators employed by the 
pet1t10ner. Although the fact that a proffered position is a newly-created one is not in itself 
generally a basis for precluding a position from recognition as a specialty occupation, certainly an 
employer that has never recruited and hired for the position cannot satisfy the criterion at 

9 Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in 
the LCA that its proffered position is a comparatively low, entry-level position relative to others within its 
occupation. 
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8 C.P.R. § 214.2(h)(4)(iii)(A)(3), which requires a demonstration that it normally reqmres a 
bachelor's degree, or the equivalent, in a specific specialty for the position. 

Even if the record contained such evidence, the AAO would still find that the petitioner failed to 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) because the record does not, as indicated above, establish 
that its degree requirement is not merely a matter of preference for high-caliber candidates but is 
necessitated by the performance requirements of the proffered position, a determination which is 
strengthened by the petitioner's submission as the supporting LCA one that was certified for the lowest 
wage-level, which is appropriate for a comparatively low, entry-level position relative to others 
within its occupation. 

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a 
bachelor's degree, or the equivalent, in a specific specialty for the proffered position, it has failed to 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Next, the AAO finds that the petitioner has not satisfied the criterion at 
8 C.F.R. § 214.2(h)( 4)(iii)(A)( 4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in the specialty. 

Both on its own terms and also in comparison with the three higher wage-levels that can be 
designated in an LCA, the petitioner's designation of an LCA wage-level I is indicative of duties of 
relatively low complexity. 

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S. 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work under close supervision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

The pertinent guidance from the Department of Labor, at page 7 of its Prevailing Wage 
Determination Policy Guidance describes the next higher wage-level as follows: 

Level II (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. They perform moderately complex tasks that require limited 
judgment. An indicator that the job request warrants a wage determination at Level 
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II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even this higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
of complexity imputed to the proffered position by virtue of its Level I wage-rate designation. 

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level 
reflects when compared with the two still-higher LCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

Level III (experienced) wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
staff. They may have supervisory authority over those staff. A requirement for years 
of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's 
job offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 
work requiring judgment and the independent evaluation, selection, modification, 
and application of standard procedures ~md techniques. Such employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment's 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of 
the petitioner's submission of an LCA certified for the lowest assignable wage-level. By virtue of 
this submission the petitioner effectively attested that the proffered position is a low-level, entry 
position relative to others within the occupation, and that, as clear by comparison with DOL's 
instructive comments about the next higher level (Level II), the proffered position did not even 
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involve "moderately complex tasks that require limited judgment" (the level of complexity noted 
for the next higher wage-level, Level II). The AAO also finds that, separate and apart from the 
petitioner's submission of an LCA with a wage-level I designation, the petitioner has also failed to 
provide sufficiently detailed documentary evidence to establish that the nature of the specific duties 
that would be performed if this petition were approved is so specialized and complex that the 
knowledge required to perform them is usually associated with the attainment of a baccalaureate or 
higher degree in a specific specialty. 

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will 
be dismissed and the petition will be denied on this basis. 

V. Conclusion 

As set forth above, the AAO agrees with the director's finding that the petitiOner failed to 
demonstrate that the proffered position is a specialty occupation. Beyond the decision of the 
director, the AAO finds additionally: (1) that the petitioner failed to submit evidence requested by 
the director in her RFE, which precluded a material line of inquiry; and (2) that the conflict between 
the LCA and the petition described above adversely affects the merits of this petition, because it 
materially undermines the credibility of the petition's statements with regard to the nature and level 
of work that the beneficiary would perform. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), ajf'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The appeal will be dismissed for the above stated reasons, with each considered as an independent 
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


