
(b)(6)

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Service~ 
Office of Administrative Appeals 
20 Massachusetts Ave., N. W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

DATE: DEC 1 1 2013 OFFICE: VERMONT SERVICE CENTER FILE: 

INRE: Petitioner:: 
Beneficiary: 

PETITION: Petition for a Nonimroigtant Worker Pursuant to S~ction IOI(a)(l~)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § 110l(a)(l.5)(H)(i)(b) 

. ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find th~ decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your ca:s~ or if you seek to present new facts for consideration, you may file a motion to reconsider 

·- or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form 
I-i90B) within 33 days of the date o( this decision. Please reView the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 10~.5. Do not file a motion directly with the AAO. 

Thank you, 

fJ~--
-tVr 

Ron Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 



(b)(6)

NON-PRECEDENT DECISION 
Page 2 · 

DISCUSSION: The Acting Director, <:;alifomia. Service Center (hereinafter "the director".) denied 
the nonimmigrant visa petition. The matter is now on appeal before the Administrative Appeals 
Office (AAO). The appeal will be dismissed. The petition wiil be denied. 

On tbe Petition for a Nonimmigrant Worker (Form 1-129), the petitioner describes itself as a 
"Premier Horne Sales" Gompanl established iQ. 2007, with 2 employees. In order to employ the 
beneficiary in what it designates as a "Marketing Analyst" position, the petitioner seeks to classify 
her <iS <1 nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of 
the Immigration and N<ttion.ality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition on February 25, 2013, finding that the petitioner failed to establish 
that the proffered position qualifies for classification as a specialty occupation in accordance with the 
applicable statutory and regulatory provisions. The petitioner filed a timely a.ppel:ll of the deci'sion. On 

· appeal, counsel for the petitioner asserts that the director erroneously denied the petition. In support of 
this (lssertion, counsel submits a brief 

The record of proceeding before th~ AAO contains: (1) the petitioner's Fotrn 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the director's notice of decision; a.nd (5) tb.e petitioner's Form 1<290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing its decision. 

For the reasons that wm be discussed below, the AAO agrees with the director's decision th::lt the 
petitioner has not established eligibility for the benefit sought. Accordingly, the director's decision 
will not be disturbed. The appeal will be dismissed, and the petition will be denied. 

the issue for consideration is whether the petitioner's proffered position qualifies as a specialty 
occupation. To meet its burden of proof in this regard, the petitioner must establish that the 
employment it is offering to the beneficil:lry meets the applicable statutory and regulatory 
requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
~ccup<ltion tb<lt requires: · 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attairnnent of a bachelor's or higher degree in the specific specialty (or its 
·equivalent) as a minimum for entry into the occupation in the United States. 

1 In a letter dated June 7, 2012, the petitioner states that it is a "real estate agent/realtor for 
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The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, tbe following: 

Specialty occupation means an occupation which [ ( 1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, - architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, a,nd the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as 
a minimum for entry into the occupation in the United States. 

Pursuantto 8 C.F.R.. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed posit)OI). 
must also meet one of the following criteria: ' 

(1) A baccalaureate or higher degree or its equivalent is nonna.lly the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or 1,mique that it can be performed only by an 
individual With a degree; 

( 3) The em.ployer norman y requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
1alowledge required to perform the duties is usually associated with the 
attainrtlent of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. § Zl4.2(h)(4)(ii}. III other words, this regulatory 
language must be construed in hannony with the thrust of the related-provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such_, the criteria stated in 8 C.F.R. _§ 
214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to meet 
the statutory l~d regulatory definition of specialty occupation. To otherwise interpret this section as 
stating the necessary an4 sufficient conditions for meeting the definition of specialty occupation 
would result in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not 
the statutory or regu1atory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). 
To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as 
providing supplemental criteria that must be met in accordance with, and not as alternatives to, the 
statutory and regulatory definitions of specialty occupation. 
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As such and consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 
214.2(h)(4)(ii), U.S. Citiz~nship and Immigration Services (U~ClS)consistently interprets the tenn 
,;degree'' in the criteria at 8 C.F.R. § 214.2(h)(4)(Ui)(A) to mean not just aJ1Y bacc(llaureate or higher 
qegree, but one in a specific specialty that is directly related to the proffered position. See Royal 
Siam Corp. v. Chertoff, 484 f.3d 139, 147 (1st Cir. 2007) (describing ''a degree requirement in a 
specific specialty" as "one that relates directly to the duties and responsibilities of a particular 
position"). Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens 
Who are to be employeq as engirwers, computer scientists, certified public accountants, college 
professors, and other such occupations. These professions, for which petitioners bave regularly 
been able to establish a minimum entry requirement. in the United States of a baccalaureate or 
higher degree ip (l specific specialty or its equivalent directly related to the duties and 
responsibilities of the particular position, fairly represent the types of specialty occupations that 
Congress contemplated when it created the H-lB visa category. 

To determine whether a particular job qua1jfjes as a spe<;;i<llty occ~paHon, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature of 
the petitioning entity's business operations, are factors to be considered. USC IS must examine the 
ultimate employment of the aUeu, and detefiiline whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 E 3d 384. The critical element is not the title 
of the position nor an employer's self-imposed standards, but whether the position actually requires 
the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate ot higher degree in the specific specialty as the minimum for entry 
into the occupation, as required by the Act. 

ihe petitioner indicated on the Form 1~129 and in supporting documentation that it seeks the 
beneficiary's services in a position titled "Marketing Analyst," to work on a full-time basis at a 
salary of $60,000 per ye(lr. 

The petitioner submitted a Labor Condition Application (LCA) in support of the instant H-lB 
petition. The LCA designation for the proffered position corresponds to the occupational 
classification of "Market Research Analysts and Marketing"- SOC (ONET/OES) Code 13-1161, at 
a Level Il (qualified level) Wage. 

lp a letter of support, dated June 7, / 2012, the petitioner stated that the beneficiary will be 
responsible for the following duties: 

[H]elp the Marketing Director formulate the firm's promotional strategies and 
product development, with special emphasis on international buyers. More 
specifically, she will collect and analyze information on our customers' buying 
preferences, opinions, behaviors, and tastes through means that she develops 
(surveys, i~dependent research, expert advice, .etc;). She will report her findings io 
the Marketing Director for the development of marketing plans, target market 
profiles, and advertising scope apalyses. Sh.e will track requests for information 
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from potential customers, and will analyze these requests in attracting new 
customers. She will gather data on opr competitors' marketing and promotional 
strategies and ·practices (operations, service, sales, <wd pricing strategies), and will 
relay this information to the Marketing Director. She ~ill assist in the development 
of sales and marketing material, including articles, presentations, white papers, and 
collateral, and will conduct follow-up analysis of O\lf marketing efforts in order to 
measure their effectiveness. Approximate percentage of time spent on these duties ~ 
60%. 

[M]onitor market changes, industry specific trends, and industry statistics to create 
ma,rket behavior projections. She will prepare periodic market reports for 
presentation to the firm's owners, and will assist ill tb.e development of media kits. 
Approximate percentage time spent on these duties- 30%. 

[E]ngage in other related tasks, including meetin,g with in,tem~tional VIP clients and 
assisting the Marketing Director with special projects. Approximate percentage of 
time spent on these duties- 10%.2 

In its letter of support, the petitioner also stated that the proffered position requites "at least a 
Bachelor's degree (or the equivalent) in business, economics, or related field.'' The petitioner stated 
that the beneficiary "possesses the foreign equivalent of a US Bachelor's degree iiJ Marketing." . . 

The petitioner submitted a document dated . October 24, 2011, entitled 
"Expert Opinion Evalua~ion of Academics and Work Experience" by PhD., 
Professor of Operations M®agement & Management Science, School of Business, 

stating that the beneficiary has attained the equivalent of a U.S. Bacbelor's 
degree in Marketing from an accredited institution of higher education in the United States. 3 

2 The AAO notes that while the petitioner references a "Marketing Director" in the beneficiary's job 
description, in a letter in response to the RFE, the petitioner's president claims to be the ''marketing 
manager." The petitioner's president states that he and his wife "manage the business, including marketing, 
administration, and sales." 

3 The AAO finds no evidentiary value in the opinion, rendered by Dr. in his Expert Opinion 
Evaluation of Academics and Work Experience, that the combination of the beneficiary's professional 
experience and her foreign bachelor's degree in administration equates to a U.S. Bachelor's degree in 
Marketing. USCIS recognizes as competent to evaluate the educational equivalency of training and/or work 
experience only ''an official who has authority to grant college-level credit for training and/or experience in 
the specialty at an accredited college or university wbich has a program for granting such credit based on an 
individual's training and/or work experiynce." 8 C.F.R. § 214.2(h)(4)(iii)(D)(l). Here, Dr. provides no 
documentation that he is such an official. Further, Dr. Chen's discussion of the beneficiary's experience is 
cursory, superficial, and insubstantial. It provides no substantive analysis of how the beneficiary's work 
experience equates to the years of college-level coursework pronounced by the evaluator. USCIS may, in its 
discretion, use as adv'isory opinions statements submitted as expert testimony. However, Where an opinion is 
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The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE. The petitioner was asked to submit probative evidence to establish that the 
proffered position is a specialty occupation. The director outlined the speCific evidence to be 
submitted. 

On December 5, 2012, counsel responded to the director's RFE by -providinga letter and additional 
evidence, including (1) the petitioner's letter in response to the RFE, dated November 2S, 2012; (2) 
a copy of the petitioner's "Payroll Run Summary'' for November 16, 2012; (3) copies of pay stubs 
for the petitioner's three ewployees4 for tll.e pay period of October 26, 2012-November 10, 2012; 
( 4) a copy of an undated list from art undisclosed source of various hor:ne list~ngs with various real 
estate :;J.gents, including the petitioner; (5) printouts from the petitioner's Website; and (6) copies of 
three job vacancy announcements. 

Although the petitioner claimed that the beneficiary would serve in a specialty occupation; the 
director determined that the petitioner failed to establish how the beneficiary's immediate duties 
would necessitate services at a level requiring the theoretic(ll and practical application of at least a 
bachelor's degree level of a body of highly specialized knowledge in a specific specialty. The 
director denied the petition on February 25, 2013. Counsel for the petitioner submitted a timely 
appeal of the denial of the H-lB petition. · 

The issue before the AAO is whether the petitioner has provided sufficient evidence to establish that 
. it would employ the beneficiary in a specialty occupation position. Based upon a complete review 
of the record of proceeding, the AAO agrees With the director and finds that the evidence of record 
fails to establish that the position as described constitutes a specialty occupation. 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO tums to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). The AAO will first review the record of 
proceeding in relation to the criterion at 8 C.f.R. § 214.2(h)(4)(iii)(A)(J), which requires that a 
baccalaureate or higher degree in a specific speCialty or its equivalent is normally the minimum 
requirement for entry into the particular position that is the subject of the petition. 

On the Form 1-129, the petitioner stated that the_ beneficiary would be employed in a marketing 
analyst position, Bowever, to determine whether a particular job qualifies as a specialty occupation, 
USCIS does not simply rely on a position's title. As previously mentioned, the specific duties of 
the proffered position, combined with th~ nature of the petitioning entity's business operations, are 

not in accord with other information or is in any way questionable, USCIS is not required to accept ot may 
give less weight to that evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). 

I 

4 On the Form I~ I Z,9, t_he petitioner stated that it has two employees, whereas in a letter in response to the 
RFE, the petitioner stated that it "currently erilploy[s] three full[,..]time staff members, two of Whom are 
administrative employees." No explanation was provided for the variance. 
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factors to be considered. US CIS inust examine the ultimate employment of the alien, and detetrnine 
whether the position qu~lifies as a specialty occupation. See generally Defensor v. Meissner, 201 

· F.3d · 384. The critical element is not the title of the position nor an employer's self-imposed 
stanpards, but whether the position actually requires ,the theoretical a,nd pr~ctical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
specific specialty as the minimum for entry into the occupation, as requin?d by the Act. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupationql Outlook Handbook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide 
variety of occupations that itaddresses.5 As previously discussed, the petitioner asserts in the LCA 
that the proffered position falls under the occupational category ''Market Research Analysts and 
Marketing." 

The AAO reviewed the chapter of the Handbook entitled "Market Research Analysts" including the 
sections regarding the typical duties and requirements for this occupational category.6 However, the 
Handbook does not ind_ic~te that at least a b-achelor's degree in a specific specialty, or its equivalent, 
is normally the tnininmm requirement for entry into this occupationaJ gro1,1p, 

The subchapter of the Handbook entitled ''What Market Research Analysts Do'' describes the duties 
of Sl,lch occupation as follows: 

Market research analysts study market ~onditions in local, regional, or national areas 
to examine potential sales of a product or service. They help companies understand 
what products people want, who will buy them, and at what price. 

Duties 

• Monitor and forecast marketing. and sales trends 
. • Measure the effectiveness of marketing programs and strategies 

• Devise and evaluate methods for collecting data, such as surveys, questionnaires, 
or opinion polls 

• Gather data about consumers, competitors, a:nd market conditions 
• Analyze data using statistical software 
• Convert complex data and findings irtto understandable tables, graphs, and 

written reports 

5 The Handbook; which is available in printed form, may also be accessed on the Internet at 
l)ttp://www.bls.gov/ooh/. The AAO's references to the Handbook are to the 2012-2013 edition available 
online. 

6 For additional information regarding the occupational category ;'Market Research Analysts;' see U.S. Dep't 
of Labor, Buteau of Labor Statistics, Occupational Outlook Handbook, 

1
2012•13 ed., Market Research 

. Analysts, available. on the Internet at http://www.bls.gov/ooh/business-and-financial/matket-research
analysts.htm#tab-1 (last visited Dec. 11, 20 13). 
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• Prepare reports and present results to clients or management 

Market research analysts perform research and gather data to help a company market 
its products or services. They gather data oil consumer demographics, preferences, 
needs, and buying habits. They collect data and information using a Variety of 
methods, such as interviews, questionnaires, focus groups, market analysis surveys, 
publ~c opinion polls, and literature reviews. · 

Analysts help determine a company's position in the marketplace by researching 
their competitors and anaJyzing their prices, sales, and marketing methods. Using 
this information, they may determine potential markets, product demand, and 
pricing. Their knowledge of the targeted consumer en<:ibles them to develop 
advertising brochures and commercials, sales plans, and product promotions. 

Market research analysts evaluate data using statistical techniques and software. 
They must interpret what the data means fot their client, and they may forecast future 
t.rends. They often make charts, graphs, or other Visual aids to present the results of · 
their research. 

Workers who design and conduct surveys are known as survey researchers. For more 
information, see the profile on survey researchers. 

Some market re.search analysts may become professors or teachers. For tp.Ore 
information, see the profile on postsecondary te1;1chers. As an instructor in a junior or 
community college, a market research analyst may need only a ma:ster's degree, but a 
Ph.D. is usually required to teach in a college or university. 

U.S. Dep't of Labor, Bureau of La.bor Statistics, Occupational Outlook Handbook, 2012-13 ed. , 
Market Research Analysts, available on the lntemet 1;1t http://www.bls.gov/oohlbusiness-and
financiaUmarket-research-analysts.htin#tab-2 (last visited Dec. 11; 2013). 

The subchapter of the Handbook entitled "How to Become a Market Research Analyst" state_s the 
following about tbis occupational category: 

Market research analysts need strong math and analytical skills. Most market 
research analysts heed at least a bachelor's degree, and top research positions often 
require a master's degree. · 

Education 

Market research analysts typically need a bachelor's degree in ma:rket rese1;1rch or a 
related field. Many have degrees in fields such as statistics, math, or computet 
science. Others have a background in business administration, one of the social 
sciences, or communications. Courses in statistics, research methods, and mc,trketing 

I 
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are essential for these workers; courses in communications and social sciences
such as economics, psychology, and sociology-are also important. 

Many market research analyst jobs require a master's degree. Several schools offer 
graduate progri:l,Ills in marketing research, but many analysts complete degrees in 
other fields, ·such as statistics, marketing, or a Master of Business Administration 
(MBA). A master's degree is often requited for leadership positions or positions that 
perform more technical research. 

Work Experience 

Most market research analysts benefit from internships or work experience in 
business, marketing, or sales. Experience in other positions that require analyzing 
data, writing reports, or surveying or collecting data can also be helpful in finding a 
market research position. 

Certification 

The Marketing Research Associatiop. offers the Professional Researcher Certification 
'(PRC) for matket research analysts. Certification is voluntary, but analysts may 
pursue certification to demonstrate a level of professional competency. Candidates 
qualify based on experience and knowledge; they must pass an exam, be a member 
of a professional organization, and liave at least 3 years working in opinion and 
marketing research. To keep their certification valid, market research analysts must 
take continuing education courses and apply for renewal every 2 years. 

ld., Market Research A_nalysts, available on the Internet at http://www.bls.gov/oohlbusiness-and
firianciaUmatket~tesearch-analysts.htm#tab-4 (last vi~ited Dec. 11, 2013). 

The Handbook does not state that a baccalaureate or higher degree, in a specific specialty, or its 
eqt~ivc:~.lertt is normally the minimum requirement for entry into the proffered position. This passage 
of the Handb.ook reports that m_arket research analysts have degrees and backgrounds in a wide 
variety of disparate fields . The Handbook states that employees typically need a bachelor's degree 
in market research or a related field, but the Handbook continues by indicating that many market 
resean~4 analysts have degrees in fields' such as statistics, math, or computer science. According to 
the Handbook, other m.ar.k.et research analysts have a background in fields such as business 
administration, one of the social sciences, or communications. The Ha_ndbook notes that various 
courses are essential to this occupation, including statistics, research mecthods, and marketing. The 
Handbook states that co11.rses in communications and social sciences (such as economics, 
psychology, and sociology) are also important. 

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the ''degree in 
the specific specialty (or its equivalent)" requirement of section 214(i)(l)(B) of the Act. In such a 
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case, the required "body of highly specialized knowledge" would essentially be the same. Since 
there must be a close correlation between the required "body of highly specialized knowledge" and 
the position, howeve_r, a r:ninimum entry requirement of a degree in two disparate fields, such as 
market research and computer science, would not meet the statutory requirement that the degree be 
"in the specific specialty (ot its equivalent)," unless the petitioner establishes how each field is 
directly related to the duties and responsibilities of the particular position such that the required 
body of highly specialized knowledge is essentially an amalgamation of these different specialties.7 

Section 214(i)(l)(B) of the Act (emphasis added). 

Furthermore, the Handbook indicates that a common field of study for this occupation is business 
and that some employers prefer to hire candidates who have an advanced degree in business 
adniinistration. Although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without mote, will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. Therefore, the 
Handbook's recognition that a general, non-specialty ''background'' in business administration is 
sufficient for entry into the occupation strongly suggests that a bachelor's degree in a specific 
specialty is not a normal, minimum entry requirement for tllis occupation. Accordingly, as the 
Handbook indicates that Working as a market research analyst does not normally require at least a 
bachelor's degree in a specific specialty or its equivalent for entry into the occupation, it does not 
support the proffered position as being a specialty occupation. 

When, as here, the Handbook does not support the proposition that tbe proffered position satisfies 
this first criterion of 8 C.F.R. § 214.2(h)(4 )(iii)(A), it is incumbent upon the petitioner to provide 
persuasive evidence that_ the proffered position otherwise satisfies the criterion, notwithstanding the 
absence of the Handbook's support on the issue. In such case, it is the petitioner's responsibility to 
provide probative evidence (e,g., documentation from other authoritative sources) that supports a 
favorable finding with regard to this criterion. The regulation at 8 C.P.R. § 214.2(h)(4)(iv) provides 
that "[a]n H-1B petition involving a specialty occupation shall be accompanied by [d]ocumentation 
... or any other required evidence sufficient to establish ... that the services the beneficiary is to 
perform are jn a specialty occupation." Going on record without supporting documentary evidence 
l.s not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of So.ffici; 
22 I&N Dec. 158, 165(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). 

7 Whether read with the statutory "the;' or the regulatory "a," both readings denote a singular "specialty." 
Section 214(i)(l)(B) of the Act; 8 C.P.R. § 214.2(h)(4)(h). Still, the AAO does not so n::~_rrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even 
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific 
field of study is directly related. to the duties and responsibilities of the particular position. 
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Tb.¢ AAO notes that in a letter dated June 7, 2012, counsel cited to Residential Fin. Corp. v. U.S. 
Citizenship & Irnmigr(ltion Services, 839 F. Supp. 2d 985 (S.D. Ohio 2012), and stated that in that 
case "a federal judge foilild that a marketing analyst8 'is a distinct occupation with a specialized 
course of study that includes multiple specified [sic] fields,' and found a USCIS decision arbitrary 
and capricious that concluded that a marketing analyst position was not a specialty occupation.'' 

Counsel has furnished no evidence to establish that the facts of the instant petition are analogous to 
those in Residential Fin.. Corp. v. U.S. Citizenship & Immigration Services.9 The AAO also notes 
that, in contrast to the broad precedential authority of the case law of a Unit~d States circuit court, 
the AAO is not bound to follow -the published deCision of a United States district court in matters 
arising even within tbe same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Although 
the reasoning oodetlying a district judge's decision will be given due CP:n.s~dera.t.ion when it is 
properly before the AAO, the analysis does not have to be followed as a matter of law. /d. at 719. 

hi addition, in response to the RFE, counsel cited to ''Name Withheld, '(AAO, 
August 29, 2006)" and to "Name Withheld, (AAO, June 11, 2009)." On 
appeal, counsel cites to ''Matter of [Name Withheld], (AAO[,] Jun. 11, 2009)'' 
(previously cited in COUJlSel's letter in response to the RFE) and to ''Matter'of [Name Withheld], 

(AAO[,] Mar. 9, 2005)." First., the AAQ notes that those decision_s have not 
. I 

been published as precedent decisions. For a list of the precedent decisions, see the Executive 
Office of Immigration Review Internet site at 
http://www.justice.gov/eoir/vll/intdec/aao""'comm;html. Wbile 8 C.F.R. § 10J;3(c) provides that 
AAO precedent decisions are binding on · all ·USCIS employees in the administration of the Act, 
unpublished decisions are not similarly binding. 10 

Upon review of the totality of the evidence in the entire record of proceeding, the AAO concludes 
that the petitioner has not established that the proffered position falls Within an occupational 
category for which the Handbook, or other authoritative source, indicates that a requirement for at 

8 The AAO notes that the p<>sition specified in that decision was "market research analyst" and not 
"marketing analyst." 

9 It is noted that the district judge's decision in that case appears to have been based largely on the many 
factual errors made by the service center in its decision denying the petition. The AAO further notes that the 
service center director's decision was not appealed to the AAO. Based on the· district court's findings and 
description of the record, if that matter had first been appealed through the available ~dministrative process, 
the AAO may very well have remanded the matter to the service center for a new decision for many of the 
same reasons articulated by the district court if these errors could not have been remedied by the AAO in its 
de novo reView of the matter. 

10 As an administrative comment, the AAO notes that, aside from the fact that the referenced deCisions carry 
no ptecedentia.l weight, the petitioner did not include a copy of the decisions for the AAO's review. 
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least a bachelor's degree in a specific specialty, or its equivalent, is notrnally required for entry into 
the occupation. Furthermore, the duties and requirements of the proffered position as described in 
the record of proceeding do not indicate that the particular position that is the subject of this petition 
is one fat which a baccalaureate or higher degree in a specific specialty, or its equivalent, is 
normally the minimum requirement for entry. Thus, the petitioner fa,iled to satisfy the first criterion 
of 8 C.f.R. § 214.2(h)(4)(iii)(A). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.f.R. § 2.14.2(h)(4)(iii)(A)(2). This prong alternatively requites a petitioner to establish that a 
requirement of a bachelor's or higher degree, In a speciric specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
locate(} in organizations that are similar to the petitioner. 

In determining whether there is such a common degree req11irement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requites a degree; whether the 
industry's professiona,l association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the inqustry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. 
Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As previously discussed, the petitioner has not established that its proffered position is one for 
which tbe Handbook, or 'other authoritative source, reports an industry-wide requirement of at least 
a bachelor's degree in a specific specialty, or its equivalent. Thus, the AAO incorporates by 
reference its previous discussion Oil the matter. The AAO notes that the record of proceeding does 
not contain any submissions froq1 professional associations, individuals or similar firms . in the 
petitioner's industry attesting tbatindividuals employed in positions parallel to the proffered position 
are routinely required to have a minimum of a bachelor's degree in a specific specialty or its equivalent 
for entry into those positions. Finally, for the reasons discussed in greater detail below, the petitioner's 
reliance upon the jol:> vacancy announcements is misplaced. 

In its response to the RFE, the petitioner submitted copies of three job vacancy announcements to 
support . its assertion that the degree requirement is common to the petitioner's industry in pa.r::tllel 
positions among similar organizations. 

lil order for the petitioner to establish that another organization is similar, it must demonstrate that 
the petitioner and the organization share the same general characteristics. Here, the petitioner 
submits no evidence demonstrating that any of the advertising companies a:re similar in size and 
scope to that of the petitioner, a two-person "real estate agent/realtor for " 
Thus, the record is devoid of sufficient information regarding the advertising companies to conduct 
a ineCJ.ningful comparison of each of these firms to the petitioner. Without such evidence, job 
advertisements submitted by a petitioner are generally outside the scope of consideration for this 
criterion, which encompasses only organizations that are similar to the petitioner. When 
determining whether the petitioner and another organization share the same general characteristics, 
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information regarding the natlire or type of organization, and, when pertinent, the particular scope 
of operations, as well as the level of revenue and staffing (to list Nst a few elements) may be 
considered. It is not sufficient for the petitioner to' claim that the organizations are similar and in the 
same industry without providing a legitimate basis for such an assertion. Going on record without 
supporting · documentary evidence is not sufficient for ptJrposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec. at 165 (citing Matter of Tteasute Craft of 
California, 14 I&N De<;. 190). · 

The petitioner did not provide any independent evidence of how representative these job 
advertisements are of the particular advertising employers' recruiting history for the type of jobs 
advertised. Further, as they are only solicitations for hire~ they are not evidence of the employers' 
actual hiring practices. Upon review of the advertisements, the AAO finds that they are not 
probative evidence that a requirement for a bachelor's degtee in a specific specialty, or its 
equivalent, is conn::non to the petitioner's industry in similar organizations for positions parallel to 
the proffered position. 

For instapce, the petitioner and counsel submitted an advertisement by 
described in the advertisement as ''a full~service real estate development company" which "provides 
comprehensive development services fo:r [its] cli~nts ... [including] site selection, feasibility study, 
entitlement process, project management, construction man_a.gement and asset management." Thus, 

does not appear to be a similar organization to the petitioner. Also, requires a 
"Bachelor's degree from a four year university," but does not require that the degree be in a specific 
specialty. The petitioner and counsel also submitted an advertisement for 
described in the advertisement as "the world's largest commercial real estate services firms (in 
terms of 2010 revenue)" and with "approximately 31.000 employees (excluding affiliatesY' and 
''300 offices (excluding affiliates) worldwide." Tbus, also is not a similar organizl1t_ion to the 
petitioner. Moreover, requires a "Bachelor's degree or equivalent from four-year program, 
preferably in S:1les or Marketing." A degree preference, as stated here, is not a requirement for a 
degree in a specific specialty. Finally, the third advertisement is for a "Senior Research Analyst'','at 

and "[r]equires a ba<;:helor's degree _in a related area and 6-8 years of 
experience ill the field or-in a related area ... .'' The advertisement states a preference for (1) a 
graduate backgt'olliid in '~MBA/Economics" and (2) an undergraduate background in 
''Statistics/Math/Economics/Business, Real Estate." As noted above, a preference for a certain 
educational background does not denote a requirement for a degree in a specific specialry. In 
addition, this-position is a senior-level position requiring "6-8 years of experience" and therefore it 
is not parallel to th_e proffered position. 

Again, the adverti~ements submitted by the petitioner do not establish that the petitioner has met 
this prong of the re'gJJlations. Thus, further analysis regarding the specific information contained in 
each of the job postings is not necessary. That is, not every -deficit of every job posting- has been 
addressed. 

Thus, for the reasons discussed above, the petitioner's reliance on the job vacancy advertisements is 
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misplaced. As a result, the petitioner has not established that similar companies in the same 
industry routinely reql}ire at least a bachelor's degree in a specific specialty or its equivalent for 
parallel positions. 11 

Thus, based upon a complete review of the record, the AAO finds that the petitioner has not 
established tbat a reqJJ.irement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is colilifion in the petitioner's industry for positions that are ( 1) parallel to the proffered 
position; and, (2) located in organizations similar to the petitioner. For the reasons discussed above, 
the petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2}, 
which is satisfied if the . petitioner shows that its particular position is so COillplex or unique that it . 
can be performed only by an individual With 'at least a bachelor's degree in a specific specialty, or 
its equivalent. 

In the instant case, the petitioner failed to sufficiently develop relative complexity or uniqueness as 
an aspect of the proffered position. While, on appeal, the petitioner, through counsel, claims that 
"one of the main tasks of a market analyst at its location will be to compile detailed profiles of 
Mexican and Latin American individuals who buy luxury homes in the United States" and to 
compile "a unique online resource for foreign nationals seeking to relocate to the United States," 12 

the petitioner failed to demonstrate how the marketing analyst duties as described in this record of 
proceeding comprise a position that requires the theoretical and practical application of a: body of 
highly specialized knowledge such that only a person with a bachelor's or higher degree in a 
Specific specialty or its equivalent is required to. perfonnthem. 

11 Although the size 'of the relevant study population is unknown, the petitioner fails to demonstrate what 
statistically valid inferences, if any, can be drawn ftom such a limited number of job advertisements With 
regard to determining the common educationaJ requirements for entry into parallel positions in similar 
companies. See geneta..lly Earl Babbie, The Practice qf Social Research 186-228 (1995). Moreover, given 
that there is no indication that the advertisements were randomly selected, the validity of any such inferences 
could not be accurately determined even -if the sampling unit were sufficiently large. See id. at 195-196 
(explaining that "[r]andom selection is the key to [the] process [of probability sampling]" and· that ''random 
selection offers access to the body of probability theory, which provides the basis for estimates of population 

· parameters and estimates of error"). -

As such, even if the job announcements supported the finding that the position of marketing analyst at a "real 
~state agent/realtor" business engaged in ''premier home sales" required a bachelor's or higher degree in a 
specific specialty or its equivalent, it cannot be found that such a limited number of postings that appee1r to 
h.ave been consciously selected could credibly refute the findings of the Handbook published by the Bureau 
of Labor StatistiCs that such a position does not reqt1ire at least a baccalaureate degree in a specific specialty 
for entry into the occupation in the United States. 

12 The petitioner also noted these duties of the proffered position in its letter in response to the RFE. 
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Moreover, while some of the courses listed on the copy of the beneficiary's transcript for the 
"Bachelor in Adroinistration" degree from in Mexico may be beneficial in 
performing certain duties of a ntarketi11g a11alyst position, the petitioner has failed to demonstrate 
how an established cutticulum of such courses leading tQ ~- baccalaureate (or higher) degree in a 
specific specialty, or its equivalent, ate requited to perform the duties of the particular position here 
proffered. 

This is further evidenced by the. LCA submitted by the petitioner in support of the instant petition. 
The LCA indicates a wage level based upon -the occupational classification "Market Res~arch 
Analysts and Marketing,'' at a Level' II (qualified level) wageY That is, in accordance with the 
relevant DOL explanatory information on wage levels, this Level II wage rate is only appropriate 
for a position for Which the petitioner expects the beneficiary to perform moderately complex tasks 
that require limited judgment.14 

r 

13 W<tge levels should be determined only after selecting the most relevant Occupational Information 
Network (O*NET) code classification. Then, a prevailing wage determination is made by selecting one of 
four Wage levels for an occl)pation based on a comparison of the employer's job requirements to the 
occupational requirements, including tasks, knowledge, skills, and specific vocational preparation (education, 
training and experience)generally required for acceptable performance in that occupation. 

Prevailing wage determinations start with a Level I (entry) (lnd progress to a wage that is commensurate with 
that of a Level II ( qu~,tlified), Level III (experienced), or Level IV (fully competent) after considering the job 
requirements, experience, education, special skills/other requirements and supervisory duties. Factors to be 
considered when <:Jetetrnining the prevailing wage level for a position include the complexity of the job 
duties; the level of judgment, the amount and level of supervision, and the level of understanding requited t_o 
perform the job duties. DOL emphasizes that these g11idelines should not be implemented in a mechanical 
fashion and that the wage level should be commensurate with the complexity of the tasks, independent 
judgment required, and amount of close supervision received. 

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy Guidance, 
Nonagricultural Immigration . Programs (Rev. Nov. 2009), available on the Internet at: 
http://www .foreignlaborcert.doleta.gov/pdf/NPWHC_ Guidance_Rev1sed_11_2009 .pdf. 

14 The wage levels ate defined i_n DOL's "Prevailing Wage Determination Policy Guidance." A Level II 
wage rate is describes as follows: . 

/d. 

Level II (qualified) wage rates are assigned to job offers for qualified employees who have 
attained, either through education or experience, a _ good understanding of the occupation. 
They perform moderately complex tasks that require limited judgment. An inqicator that the 
job request warrants a wage determination at Level II would be a requirement for years of 
education and/or experience that ate generally required ~,ts described in the O*NET Job 
Zones. 

/ 
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By way of comparison, the AAO notes that a position classified at a Level IV (fully competent) 
position is designated by the DOL for employees who ''use advanced skills and diversified 
knowledge to solve unusual and complex problems." Thus, the wage level designated by the 
petitioner in the LCA for the proffered position is not consistent with clairns that the position would 
entail any particulariy complex or unique duties or that the position itself would be so complex or 
tJnique a.s to require the services of a.. person with at least a bachelor's degree in a specific specialty. 

The evidence of record does not establish that this position is significantly different from other 
marketing analyst positions such that it refutes the Handbook's information that there ate various 
acceptable degrees for these _ positions, including a general-purpose degree such as business 
adrn.inistJ;"ation, for entry into the occupation. In other words, the record lacks sufficiently detailed 
infotrtiation to distingu_ish the proffered position as more complex or unique than positions that can 
be performed by persons without at least a bachelor's degree in a specific specialty, or its 
equiva,lent. 

Con_seql}ently, as the petitioner fails to demonstrate how the proffered position is more complex or 
unique tha..n other marketing analyst positions that can be performed by a person without at least a 
baccalaureate degree in a specific specialty or its equiyalent, 'the petitioner has not satisfied the 
second alternative prong of8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

Nex,t, the petitioner did not submit evidence relating .to the third criterion of 8 C.F.R. § 
214.2(h)(4)(iii)(A), which entails a..n employer demonstrating that it normally requ,ires a bachelor's 
degree in a specific specialty, or the equivalent, for the position. Therefore, the petitioner has not 
satisfied the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

To merit approval under this criterion, the record must contain documentary evidence demonstrating 
that the petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in 
its prior recruiting and hiring for the position, The record must establish that _a, petitioner's imposition 
of a degree requirement is not merely a matter of preference for high-caliber candidates but is 
necessitated by the performance requirements of the proffered position. In the instant case, in a letter 
in response to the RFE, the petitioner's president claims to handle the petitioner's "marketing 
needs" and asserts that he has "no formal training in marketing."15 Moreover, in the brief on 
appeaL counsel states that, in the RFE response, the petitioner "noted that it has not employed a 
market analyst in the pa,st." As such, the record does not establish a prior history of recruhing and 

. hiring for the proposed position only persons with at least a bachelor's degree, or the equivalent, in 
a specific specialty. 

A . . 

Wlli.le a, petitioner may believe or otherwise assert that a proffered position requires a specifiC 
degree, that opinion alone without corroborating evidence cannot establish the position as a 
speGialty occupation. Were uscis limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United St_ates to 

15 The AAO notes that the record does not contain any documentary evidence of the petitioner's president's 
educational credentials, if atiy. 
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perfollil any occupation as long as the petitioner artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher 
degree in the specific specialty ot its equivalent. See Defensor. v. Meissner, 201 F.3d at 388. ln 
oth.e.r words, i{ a petitioner's stated degree-requirement is only designed to artificially me.et the 
standards for an H··1B visa cmd/or to underemploy an individual in a position for which he or she is 
overqualified and if the proffered position does not in fact . require such a specialty <iegree or its 
eqt~ivalen~ to perform its duties, the occupation would not meet the statutory ot regulatory definition 
of a specialty occt~pation. See§ 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation'} Here, the petitioner ha.s failed to establish th.e referenced criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(3) based on its Iiorrtial hiring practices. 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized cmd comple:x tbat lqlowledge required to perform the duties is 
usually associated With the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. · 

Upon review of the record of the proceeding, the AAO notes that the petitioner has not provided 
sufficient evidence to satisfy this criterion of tbe regl)lations. There js insufficient evidence to 
establish that the duties of the proffered position require the theoretical and practical application of 
at lea~t a bachelor;s degree level of a body of highly specialized knowledge in a specific specialty. 

The AAO notes that th.e petitioner has not provided probative evidence to satisfy this rcriterion of the 
tegillations. In the instant case, relative specia1i~ation and complexity have not been sufficiently 
developed by the petitioner as an aspect of the proffered position. That is, the proposed duties have 
not been described with sufficient specificity to establish their nature as mote specialized and 

. complex than the nature of the duties of other positions in the pertinent occupational category 
Whose performance does not require the application of knowledge usually associated with 
attainment of at least a bachelor's degree in a specific specialty, or its equivalent -

I.n this. regard, the AAO here incorporates into this analysis its earlier comments and findings With 
re.g::rrd to the implication of the Level II wage-rate designation (the second loWest of four possible 
Wage-levels) in the LCA. That is, the proffered position's Level II wage designation is indicative of 
a low-level position relative to others within the occupational category of ''Market Research 
Analysts and Marketing" and hence one not likely distinguishable by relatively specialized and 
complex duties. 

As the evidence in the record of proceeding has not established that the nature of the duties of the 
proffered position is · so specialized and complex that knowledge required to perform the duties is 
usually associated with the attailliTient of a baccalaureate or higher degree in a specific specialty, or 
its equivalent, the petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iij)(A)(4). 

For the reasons related tn the preceding discussion, the petitioner has failed to establish that it has 
satisfied arty ofthe criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position qualifies as a specialty occupation~ The appeal Will be dismissed and the 
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petition denied for this reason. 

the AAO does not need t9 examine the beneficiary's qu~Jifications because the petitioner has not 
· provided sufficient documentation to demonstrate that the proffered position is . a specialty 
occupation. In other words, a beneficiary's credentials to_. perform a 'particular job are relevant only 
when the job is found to be a specialty occupation. As qiscussed in thjs decision, the petitioner did 
not submit sufficient evidence to establish that the proffered position . requires a: baccall).tireate or 
high~r degree, or its equivalent, in a specific specialty. Therefore, the AAO need ilot and will not 
address the beneficiary's qualifications further. 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the itnrnigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § i361; MatterofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. · 

ORDF;R: The appeal is dismissed. The petition is denied. 


