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l)ISCUSSION: The service center director denied the nonimmigrant visa petition and a subsequent 
motion to reppen. The JiDatter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal \Viii be dismissed. The petition will be denied. 

The petition~r de~cribes itself as a semiconductor equipment exporter with eight employees. It 
seeks to employ the beJ,teficiary in what it designates as a full-time market research analyst position 
and to clas~ify her a_s a nonimmigrant worker in a specialty occupation pursuant to section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 u.s.e. § 110H~)(15)(H)(i)(b). The director denied the petition on the grounds that the petitioner 
failed t? establish that the proffered position qualifies for classification as a specialty occupation. 

The recor9 of proceeding before the AAO contains: (1) the Form 1-129 and supporting 
doqumentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form I-290B and. supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. 

The issue before the AAO is whether the petitioner's proffered position qualifies as a specialty 
occupaHon. To ~eet its burden of proof in this regard, the petitioner must establish that the job it is 
offering to tb~ beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation tliat requires: 

(A) · theoretical and practical application of a body of highly specialized 
. ~owledge, and 

(B) ~ttaininent of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 
I 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
math~m~tics, physical sciences, social sciences, medicine and health, education, 
busin~ss specialties, accounting, law, theology, and the arts, and which [(2)] 
requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

(1) · A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 
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(2) _The degree requirement is common to the industry in parallel positions 
. m.top.g si.Ip.~ar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
. lrnowledge required to perform the duties is usually associated with the 
· attai~ent pf a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(0(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must pe construed in haQllony with the thrust of the related provisions and with the statute 
as a whole. SeeK Jt.:[art Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language wlrich takes into account the design of the statute as a . whole is preferred); see also 
COlT Indepe~ence JQint VentUre v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W·F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the s~atutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stat~g the necessary and sufficient conditions for meeting the definition of specialty 

·. occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

• Consonan,t with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
CitizensJrip and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at S C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff,. 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such. occupations. These professions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-1B visa category. 

To determine wllether ~ particular job qualifies as a specialty occupation, USCIS does not simply rely 
on a position'~ title. The specific duties of the proffered position, combined with the nature of the 
petitioning eptlty's business operations, are factors to be considered. USCIS must examine the 
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ultimate ¢mplo~ent of the alien, and determine whether the position qualifies as a specialty 
occupatio~. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title of 
the position not an employer's self-imposed standards, but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, andrthe attainment of a 
baccitlaureate or hig4er degree in a specific specialty as the minimum for entry into the occupation, as 
required by the Act. 

In its support letter, the petitioner stated that it . needed a market research analyst to meet the 
growing needs of its operations, and described the following duties of the proffered position: 

• Research and analyze statistical data and information regarding trends in the 
semiconductor equipment products industry that may affect [the petitioner's] 
products and. marketing strategies and prepare reports on industry trends for the 
m~nagement; 

• Research and analyze statistical data and information regarding [the petitioner's] 
s~es ~d activities based on its entire market and prepare [market] reports for 
formulating marketing strategies and plans, [product] development strategies and 

. plans, and making pricing decisions; 

· • Research and analyze statistical data on [the petitioner's] sales history and 
customer's preferences and forecast the company's future sales for the management; 

• ObtaiiJ, and analyze competitors' information regarding their [product] prices, sales, 
and methods of marketing and distribution and prepare reports for formulating 
competitive marketing strategies and plans and products development strategies and 

i pl~; 

• Design surveys and questionnaires to assess customer preferences for new products 
·and prepare reports for the management for formulating product development 
strategies and plans; and 

~ [Supervise] the company's market information collection systems, including market 
d~m~ds for the company's products and services, [customer] (feedback], suppliers' 

' information, etc. 

The petitioner stated that the minimum education for entry into the position is a bachelor's degree in 
business or ~ related field or its equivalent. 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on January 19, 2011. Within the RFE, the director outlined the specialty occupation 
regul~tory criteria and requested specific documentation to establish that the proffered position 
·qualifies for classification as a specialty occupation. 
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On May 4, 2011, counsel for the petitioner submitted a letter in response to the director's RFE, 
together with additional evidence. Specifically, counsel posits that a bachelor's degree in business 
administration or its equivalent is the minimum requirement necessary to perform the job duties, 
and that is normally the minimum requirement for entry into the position. Citing the U.S. 
pepartmen.t of Labor's Occupational Outlook Handbook (hereinafter referred to as the Handbook), 
eounsel agree~ that a bachelor's degree in a specific specialty is not normally required for a market 
research analyst, as would be the case if the proffered position's inclusion in the Market Research 
Analysts occupational classification were in itself sufficient to establish the position as a specialty 
occupat~on. Cou,nsel nevertheless maintained that the Handbook also states that individuals holding 
such pbsiti~n5 SQould [complete] courses in business, marketing, and prospective market[s], among 
addition~ .co!Jr~es ~ niat~ematics, statistics, sampling theory and survey design. 

Additionally, counsel provided the following percentage-of-time breakdown for the proffered 
position's duties: 

• Research and analyze statistical data and. information regarding trends in the 
semiconductor equipment products industry that may affect (the petitioner's] 
products and marketing strategies and prepare reports . on industry trends for the 
management (25% ); 

• Researcb. and analyze statistical data and information regarding (the petitioner's] 
sales a!!d activities based on its entire market and prepare [market] reports for 
formulating marketing strategies and plans, (product] development strategies and 
plans, and making pricing decisions (20% ); 

• Research and analyze statistical data on (the petitioner's] sales history and 
custQmer's preferences arid forecast the company's future sales for the management 
(20%); 

• Obtain and analyze competitors' informati"on regarding their (product] prices, sales, 
and methods of marketing and distribution and prepare reports for formulating 
competitive marketing strategies and plans and products development strategies and 
plans· (20% ); 

• Design surveys and questionnaires to assess customer preferences for new products 
and prepare reports for the management for formulating product development 
strategies and plans( tO%) ; and 

• [Supervise] the company's market information collection systems, including market 
demands for the company's products and services, [customer] (feedback], suppliers' 
infoJ1Dation, ·etc. (5%) 

Based on the d~ties bulle ted above, counsel reasoned that the position is clearly a specialty 
occupation, and stated that the minimum education level for entry into the position is a degree in 
business admi~stration or its equivalent. In further support of the contention that a bachelor's 
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· degree is ~orma~ly required for entry into the occupation, counsel submitted three job listings; a 
printout from the ~~temet site at · www .educationrequirements.org, which states that a marketing 
analyst candidate should have a bachelor's degree in a business stream; an H-lB approval notice for 
the petitioner's former employee, who was employed as a market research analyst; and an 
organizational chart depicting the petitioner's hierarchy and staffmg levels. 

The director denied the petition on January 12, 2012, finding that the proffered position is not a 
specialty occupation. The director determined that the duties of the proffered position reflect the 
duties performed by marketing managers, as described in the Handbook under the title "Marketing 
and Survey Researcher. ,;l 

On app~al, counsel for the petitioner contends that the proffered position qualifies for classification 
as a specialty occupation. In particular, counsel posits that the director erred as a matter of fact and 
law in finding that: the position does not qualify as a specialty occupation; the particular position is 
not so complex or uqique that it can be performed only by an individual with a degree; and that the 
nature of the specific duties are not so specialized and complex that knowledge required to perform 
the duties is usually associated with a baccalaureate or higher degree. No new evidence was 
submi~ted on appeal. 

As a preliminary matter, even if the petitioner had substantiated its claim that a bachelor's degree in 
business admiltistration is a minimum requirement for entry into the proffered position - which it 
has not - that would be inadequate to establish that the proposed position qualifies as a specialty 
occupation. A petitioner must demonstrate that the proffered position requires a precise and 

'· · specific oourse of study that relates directly and closely to the position in question. Since there 
must be a close correlation between the required specialized studies and the position, the 
requirement of a degree with a generalized title, such as business administration, without further 
specification, does not establish the position as a specialty occupation. Cf Matier of Michael Hertz 
Associates, 19 I&N Dec. 558 (Comm'r 1988). 

To prove that a job requires the theoretical and practical application of a body of highly specialized 
knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that the position 
requires the attainment of a bachelor's or higher degree in a specialized field of study or its 
equivalent. As discussed supra, USCIS interprets the degree requirement at 
8 C.P.R.§ 214.2(h)(4)(lli)(A) to require a degree in a specific specialty that is directly related to the 
proposed posit~on. Although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more, will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).2 

1 The director's decision referred to the 2010-2011 edition of the Handbook. All of the AAO's references are 
to the 2012-2013 edition of the Handbook, which may be accessed at the Internet site 
http://www.bls.gov/oco/. 

2 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 
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Again, the petitioner in this matter claims that the duties of the proffered position can be performed 
by an indivi~~al with only a general-purpose bachelor's degree, i.e., a bachelor's degree in business 
administratiqn. Counse~ states that the proffered position may only be performed by an individual 
with the speci~l education and training imparted through courses normally offered only in a 
bachelor's degree program in business. This assertion, that a course of study in the generalized 
field of busiiless would sufficiently equip a person to perform the proffered position, in itself 
supports the S_ervice's determination that the proffered position is not a specialty occupation. The 
director's decision must therefore be affirmed and the petition denied on this basis alone. 

. . ~ 

Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered 
positipn q~alifies as a specialty occupation, the AAO turns next to the criteria at 
8 C.F.R. § 214.Z(h)(4)(iii)(A)(J): A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position that is the subject of the petition. 

The AAO recognizes the Handboo~ as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. The AAO finds that the ~uties as 
presented by the petitioner appear to comport with the duties of the Market Research Analysts 
occupational classification as described in the Handbook. The Handbook describes this 
occupatio~al ciassifi~tion. as follows: 

Market rese~ch analysts study market conditions in local, regional, or national areas 
to ex·amine potential sales of a product or service. They help -companies understand 
what products people want, who will buy them, and at what prie;e. 

Duties: 

Market research analysts typically do the following: 

• Monitor and forecast marketing and sales trends 
• Measure the effectiveness of marketing programs and strategies 
• Devise and evaluate methods for collecting data, such as surveys, 

questionnaires, or opinion polls 
• Gather d~ta about consumers, competitors, and market conditions 
•. Analyze data using statistical software 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a parti~ular position, requiring such a degree, without more; will not justify the granting 
of a petition for an H-1B specialty occupation visa. ·See, e.g., Tapis lnt'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 (Comm'r 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 
el_sewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simpie expedient of creating a generic (and essentially artificial) degree requirement. 
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• Convert complex data and findings into understandable tables, graphs, and 
written reports 

• Prepare reports and present results to clients or management 

Marlcet research analysts perform research and gather data to help a company market 
its proclucts or services. They gather data on consumer demographics, preferences, 
needs, and buying habits. They collect data and information using a variety of 
methods, such as interviews, questionnaires, focus groups, market analysis surveys, 
public opinion polls, and literature reviews. 

An~ysts help determine a company's position in the marketplace by researching 
their competitors and analyzing their prices, sales, and marketing methods. Using 
this @ormation, they may determine potential markets, product demand, and 
pricing. Their knowledge of the targeted consumer enables them to develop 
. adveiti~~g brochures ~d commercials, sales plans, and product promotions. 

Marlcet research analysts evaluate data using statistical techniques and software. 
They must interpret what the data means for their client, and they may forecast future 
trends. They often make charts, graphs, or other visual aids to present the results of 
their research. 

Workers who design and conduct surveys are known as survey researchers. For more 
inforiil~tion, see the profile on survey researchers. 

Some market research analysts may become professors or teachers. For more 
i.Qformation, see the profile on postsecondary teachers. As an instructor in a junior or 
comroQDity college, a market research analyst may need only a master's degree, but a 
Ph.O; is J.ISually required to teach in a college or university. 

U.S, Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Market Research Analysts," http://www .bls.gov /ooh/Business-and-Financial/Market -research
analysts.htm#tab-2 (last visited December 3, 2012). 

A review of the Handbook's information on the education and training requirements for this 
occupation, )lo.wever, indicates that employers do not normally require a bachelor's degree in a 
speci.Qc specialty or its equivalent for entry into the position. Accordingly, the Handbook indicates 
that the proffered position's inclusion within the Market Research Analysts occupational category is 
not in itself S\lfficient to establish that the position is one for which a baccalaureate or higher 
degree, or the equivalent, in a specific specialty, is normally the minimum requirement for entry. 
The pertinent section of the Handbook's Market Research Analysts chapter states: 



(b)(6)
Page9 

., .. 

Mark~t r~search analysts need strong math and analytical skills. Most market 
research analysts need at .least a bachelor's degree, and top research positions often 
requir.e a master's degree? . 

E~ucati_on 

Market research analysts typically need a bachelor's degree in market research or a 
relat~d field. Many have degrees in fields such as statistics, math, or computer 
science. Others have a background in business administration, one of the social 
sciences, or communications. Courses in statistics, research methods, and marketing 
. are essential for these workers; courses in communications and social sciences- · 
such as economics, psychology, and sociology-are also important. 

Many market research analyst jobs require a master's degree. Several schools offer 
graduate programs in marketing research, but many analysts complete degrees in 
other fields, s~ch as statistics, marketing, . or a Master of Business Administration 
(MBA). A master's degree is often required for leadership positions or positions that 
perform more technical research. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Market Research Analysts," http://www .bls.gov /ooh/Business-and-Financial/Market -research
analysts.htm#tab-4 (last visited December 3, 2012). 

Here, although the Handbook indicates that a bachelor's or higher degree is typically required, it 
also indicates that baccalaureate degrees in various fields that have a distinctly different focus and 
academic conceQtration from each other are acceptable for entry into the occupation. This 
·particular range of acceptable degrees is so broad, the AAO finds, that is not indicative of a 
specialty occupation position. In addition to recognizing degrees in disparate fields, i.e., social 
science and computer science, as acCeptable for entry into this field, the Handbook also states that 
"others have a background in business administration." As noted above, although a general-purpose 
bachelor's degree, such as a degree in business administration, may be a legitimate prerequisite for a 
particular position, requiring such a degree, without more, wiiJ not justify a finding that a particular 
position qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 
F.3d at 147. Therefore, the Handbook's recognition that a general, non-specialty "background" in 

3 The first qefinition of "most" in Webster's New Collegiate College Dictionary 731 (fhird Edition, Hough 
Mifflin Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if merely 51% of market 
research analyst positions require at least a bachelor's degree in business administration or a closely related 
field, it could be said that "most" market research analyst positions require such a degree. It cannot be found, 
therefore, that a particular degree requirement for "most" positions in a given occupation equates to a normal 
minimum entry requirement for that occupation, much less for the particular position proffered by the 
petitioner. Instead, a normal minimum entry requirement is one that denotes a standard entry requirement 
but recognizes that certain, limited exceptions to that standard may exist. To interpret this provision 
otherwise would run directly contrary to the plain language of the Act, which requires in part "attainment of 
a bachelor's or higher degree in the specific specialty (or its equi~alent) as a minimum for entry into 
the occupation in the United States.';§ 214(i)(l) of the Act. 
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business administration is sufficient for entry into the occupation strongly suggests that a bachelor's 
degree in a specific specialty is not a normal, minimum entry requirement for this occupation. 
Accordingly, as the Handbook indicates that working as a market research analyst does not 
normally require at least a bachelor's degree in a specific specialty or its equivalent for entry into 
the occupat~on, the Handbook does not support the proffered position as being a specialty 
occupation. 

In response to the RFE, counsel provided a copy of a Form I-797C Approval Notice reflecting that 
USCIS had approved a prior H-lB petiti9n, for a beneficiary other than the present beneficiary for a 
period ending more than three years before the filing of the present petition that is the subject of this 
appeal (tbe doc:ument references a validity period from December 14, 2006 to October 1, 2007). 
Counsel ass~rts th~t the Approval Notice refers to a petition filed for a market research analyst. As 
will now be ~i~cussed, the AAO accords no probative value to that document. 

At the outset, the AAO finds that the record of proceeding before the AAO on appeal does not 
include the record of proceeding upon which the aforementioned approval was based. 
Consequently, the AAO cannot determine that the substantive evidence presented in the earlier 
petition. and in the present one are substantially the same. Further, the AAO cannot on the bases of 
the Approval Not!ce conclude that the decision to approve was in fact correct. 

The director's. decision does not indicate whether he reviewed the prior approval of the other 
nonimmigrant petition. However, if the previous nonimmigrant petition was approved based on the 
same assertions and evidence as contained in the current record, the approval would constitute 
materi~ error on the part of the director. The AAO is not required to approve applications or 
·petitio~ wber~ eligibility has nqt been demonstrated, merely because of a prior approval that may 

.· have been erroneo~s. See, e~g. Matter of Church Scientology International, 19 I&N Dec. 593, 597 
(CoDliD'r ~988). It would be absurd to suggest that USCIS or any agency must treat acknowledged 
errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 
1987), cert. denied, 485 U.S. 1008 (1988). 

Furthermore, the AAO's authority over the service centers is comparable to the relationship between 
a court of appeals and a district court. Even if a service cen~er director had approved nonimmigrant 
petitions on behalf of the same beneficiary for whom the present petition was filed, and for 
substa~tially the same job as is the subject of this appeal, the AAO would not be bound to follow 
the contra~ictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 
282785 (E.D. La.), tiffd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

Additionally, as the Approval Notice submitted by the petitioner does not constitute a precedent 
decision, it has no binding weight upon any USCIS officers in the adjudication of other 
non-immigrant petitions coming before them. 

For the foregoing reasons, the AAO fmds that the petitioner has not satisfied the requirement of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 
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Next, the AAO will consider whether the petitioner has satisfied the first of the two alternative 
prongs of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to 
establish that .~ r~quirement of a bachelor's or higher degree in a specific specialty, or its equivalent, 
is common to the petitioner's industry in positions that are both: (1) parallel to the proffered 
position; and (2) located in organizations that are similar to the petitioner. 

In determinjng whether there is such a common . degree requirement, factors often considered by 
USC~~ . include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters' or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting 
Hird/Blaker Corp. v. Sava, 712 }<'. Supp. at 1102). 

Here, and as already discussed, the petitioner has not established that its proffered position is one 
for which the Handbook reports an industry-wide requirement of at least a bachelor's degree in a 
specific speci~ty or its equivalent. Also~ there are no submissions from professional associations, 
individuals, or .similar firms in the petitioner's industry attesting that individuals employed in 
positions parallel to the proffered position are routinely required to have a minimum of a bachelor's 
degree in a specific specialty or its equivalent for entry into those positions. 

The petitioner did submit three job-advertisements in support of the contention that a bachelor's or 
higher degre~ in the specific specialty is required for entry into the occupation within the 
petitioner's industry. Preliminarily, the AAO observes that the director correctly determined that 
the petitioner submitted job advertisements that do not limit the field of study to a particular field 
that is appropriate to the proffered position, and as such, they are insufficient to show that the 
degree requirement is common to the industry in parallel positions among similar organizations. 
Also, the petitioner h~ the burden of demonstrating that its organization is similar to the 
organizations advertising parallel positions when attempting to establish that a degree requirement 
is common to the industry in parallel positions among similar organizations. 

The AAO agrees with the director's assessment that not one of the job postings showed, nor did 
counsel assert, that the job ads were from similar organizations, i.e. organizations engaged in 
semiconductor equipment exporting, as specified in the second prong of 
8 C.F.R. § 214.2(h)( 4)(iii)(A)(2), and thus the AAO will not analyze each of the job postings herein. 

Notably, th:e job postings represented an array of industries, including fashion, telecomniunications, 
and law, 0Qe of job vacancies did not disclose the advertising entity or its industry. The record of 
proceeding ~~~ks aQY evidence o·r .statements regarding the similarity of the advertising entities to 
the petitioner and thus these entities cannot be found to be similar organizations in the same 
industry.4 Accordingly, the job advertisements submitted into the record have no probative value. 

4 Further, although the size of the relevant study ~pulation is unknown, the petitioner fails to demonstrate 
what statistically valid inferences, if any, can be drawn from just three job advertisements with regard to 
determining the c:Ommon educational requirements for entry into parallel positions in similar organizations. 
See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there is 
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In sum, for the reasons discussed above, the petitioner has not satisfied the first alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). . I . . 

Next, the AAQ finds that the petitioner also has not satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

On . appeal, counsel contends that, as they were described in the record of proceeding that was 
before the di.fector at the time· of his decision, the-proposed duties and their percentages-of-time 
notations established the position as so complex or unique as to satisfy this second alternative prong 
at 8 C.F.R. § 2l4.2(h)(4)(iii)(A)(2). The AAO disagrees, as it finds that" the petitioner has failed to 
provide evidence establishing relative degrees of complexity or uniqueness as distinguishing 
attributes of the proffered position, let alone establishing such a level of complexity or uniqueness 
that the position can be performed only by a person with at least a bachelor's degree or the 
equivalent in a specific specialty. To the contrary, the petitioner has not shown in what respects, if 
any, the proff~red position and itS constituent duties as described in the record exceed in complexity 
or uniquenes.s market research analyst positions that can be performed by persons that do not hold at 
least a bachelor's degree, or the equivalent, in a specific specialty. 

A review of th~ re·cord indicates that the petitioner has.failed to show that the duties the beneficiary 
will be responsible for or perforril on a day-to-day basis constitute a position so complex or unique 
that it can be performed only by a person with at least a bachelor's degree in a specific specialty or 
its equivalent. The AAO finds that no such relative complexity or uniqueness is inherent in the job 
and duty descriptions provided in the record. Also, the petitioner did . not demonstrate how the 
proffered position is so complex or unique that it can only be performed by a person who can apply 
a bachelor's degree level of a body of highly specialized knowledge in a specific specialty. For 
instance, the petitioner did not submit information relevant to a detailed course of study leading to 
at least a bachelor's degree in a specific specialty and did not establish how completion of such a 
curriculum would be necessary to perform the duties it claims are so complex and unique. While 
one or two courses 41. marketing may be beneficial in performing certain duties of a market research 
analyst position, the petitioner has failed to demonstrate how an established curriculum of such 
courses leading to a baccalaureate degree in a specific specialty, or its equivalent, are required to 
perform the duties of the particular position here ·proffered. 

no indication that the advertisements were randomly selected, the validity of any such inferences could not 
be accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining 
that "[r]andom selection is the key to [the] process [of probability sampling]" and that "random selection 
offers access . to the body of probability theory, which provides the basis for estimates of population 
parameters and estimates of error"). 

As such, even if t~e job announcements had established that the three companies that issued them recruit and 
require for the position of market research analyst only persons with at least a bachelor's degree, or the 
equivalent, in a specific specialty, it cannot be found that such a limited number ofjob postings that appear to 
have been consciously selected could credibly refute the statistics-based findings of the Handbook published 
by the Bureau of Labor Statistics that such a position does not normally require at least a baccalaureate 
degree in a specific specialty. 
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Therefore, the evidence of record does not establish that this position is significantly different from 
Market Research Analyst positions that the Handbook's information indicates are performed by 
persons who bave ~ot attained at least a bachelor's degree in a specific specialty, but inay have a 
less-than-bachelor's degree level background in courses with some application to market research 
analysis. In oth~r words, the record lacks sufficiently detailed information to distinguish the 
proffered position as unique from or more complex than market research analyst or other closely 
related positions that can be performed by pen;ons without at least a bachelor's degree in a specific 
specialty or its equivalent. Consequently, as the petitioner fails to demonstrate how the proffered 
position of mar~et .research analyst is so complex or unique relative to other market research analyst 
positions that do not require a person who has attained at least a baccalaureate degree in a specific 
specialty or itS equivalent, it cannot be concluded that the petitioner has satisfied the second 
alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The peti~ioner does not provide any documentation to support a elaim that its particular position is 
so complex or unique that it can only be performed by an individual with a baccalaureate or higher 
degree ~. a ~pecific specialty. While this lack of probative evidence related to this criterion is itself 
decisiv~ ~d precludes a finding that the petitioner has satisfied this criterion, the AAO further notes 
that the LCA's wage level is not indicative of the relative level of complexity or uniqueness required 
to satisfy this criterion. 

Of particular significance to this decision, the AAO notes that the petitioner has submitted in 
support of the petition an LCA that was certified as a Level I wage-rate position, a designation for 
an entry-level position for an employee who has only a basic understanding of the occupation. See 
Employment and Training Administration (ETA), Prevailing Wage Determination Policy 
Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009). 

That Prevailing Wage Determination Policy Guidance instructs that LCA wage levels should be 
determined only after selecting the niost relevant O*NET occupational code classification. Then, a 
prevailing-wage determination is made by selecting one of four wage levels for an occupation based 
on a comparison of the employer's job requirements . to the occupational requirements, including 
tasks, knowledge, skills, and specific vocational preparation (education, training and experience) 
generally required for acceptable performance in that occupation. Prevailing wage determinations 
start with an entry level wage (i.e. Level I) and progress to a wage that is commensurate with that of 
a Level II (qu~ified), Level III (experienced), or Level IV (fully competent worker) after 
considering the job requirements, experience, education, special skills/other requirements and 
supervisory duties. Factors to be considered when determining the prevailing wage level for a 
position include the complexity of the job duties, the level of judgment, the amount and level of 
supervision, and, the level of understanding required to perform the job duties. DOL emphasizes 
that these guidelines should not be implemented in a mechanical fashion and that the wage level 
should be commensurate with the complexity of the tasks, independent judgment required, and 
amount of close supervision received as indicated by the job description. 

The Prevailing Wage Determination Policy Guidance issued by DOL provides a description of the 
wage levels. A Level I wage rate is described by DOL as follows: 
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Level I (eQ.try) wage rates are assigned to job offers for beginning level employees 
who" ~ave only a basic understanding of the occupation. Th~se employees perform 

mutine tasks that require limited, if any, exercise of judgment. The tasks pmvide 
experience and familiarization with the employer's methods, practices, and programs. 
The employees may perform higher level work for training and developmental 
purposes. These employees work under close supervision and receive specific 
instructions on required tasks and results expected. Their work is closely monitored 
and reviewed for accuracy. Statements that the job offer is for a research fellow, a 

. worker in training, or an internship are indicators that a Level I wage should be 
considered. 

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy 
Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), ·available on the Internet at 
http://www .forei~aborcert.doleta.gov/pdf/NPWHC _Guidance .,...Revised_11_ 2009 .pdf 

Consequently, as the petitioner fails to demonstrate that the proffered position is more complex or 
unique than other market research analyst positions that can be performed by persons without at 
least a baccalaureate degree in a specific specialty, or its equivalent, it cannot be concluded that the 
petitioner ~as satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

Next, the AAO evaluates the record of proceeding to see whether the petitioner has established that 
it no~ally requires a degree or its equivalent for the position, pursuant to the third criterion of 
8 C.F.R. § 214.2(h)(4)(iii)(A). 

To satisfy this criterion, the record must establish that the specific performance requirements of the 
position gener~ted the recruiting and hiring history. A petitioner's perfunctory declaration of a 
particular educ(!.tional requirement will not mask the fact that the position is not a specialty 
occupation. 

Within the record of proceeding, counsel provided a copy of the petitioner's prior H-lB approval 
for a former employee who was employed as a market research analyst, which had been approved 
for a validity period from December 14, 2006 up to and including October 1, 2007. That approval 
~s not probative. The import of the regulations at 8 C.F.R. §§ 103.2(b)(16)(ii) and 103.8(d) is that 
each petition filing is a separate proceeding with a separate record, and that, in making a 
determination of statutory eligibility, USCIS is limited to the information contained in the particular 
record of proceeding. Also, the regulation at 8 C.F.R. § 103.3(c) limits USCIS decisions binding all 
USCIS officers as a matter of law to "service precedent decisions" as defined in that regulation. 
Further, AAO is not required to approve applications or petitions where eligibility has not been 
demonstrated, merely because of prior appmvals that may have been erroneous. See, e.g. Matter of 
Church Scientology International, 19 I&N Dec. 593, 597. It would be absurd to suggest that 
USCIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. 
Montgomery, 825 F.2dJ084, 109087), cert. denied, 485 U.S. 1008 (1988). 
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Further, the AAO also fmds that evidence regarding one prior H-lB petition is not sufficient to 
demonstra~e. the recruiting and hiring history required to satisfy this criterion. 

Therefore, the record of proceeding does not establish the prior history of recruiting and hiring 
required to satisfy the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A).5 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requqes knoWledge that is usually associated with the attainment of a baccalaureate or higher 
degree in a specific specialty or its equivalent. 

Again, relative specialization and complexity have not been sufficiently developed by the petitioner 
as an aspect of the proffered position's duties. In other words, the proposed duties have not been 
described with ~uffi~ient specificity to show that their nature is more s{>ecialized and complex than 
t~ose of market research analyst position whose duties are not of a nature so specialized and 
complex that their performance requires knowledge usually associated with at least a bachelor's 
degree or the equivalent in a specific specialty . 

. , 
Counsel asserts on appeal that it meets this criterion, and that it provided a detailed description of 
the petitioner's export business, its staffing structure, and a detailed description of the duties of the 
proffered position. While the AAO acknowledges that the record of proceeding contains 
information as to the business, the proposed duties, and the proffered position, the petitioner did not 
provide evidence establishing a parti~tdar body of knowledge, usually associated with attainment of 
at least a bachelor's degree in a specific specialty, that performance of the duties would require. 

Moreover, the AAO in~rporates its earlier discussion regarding the wage-level designation on the 
LCA, which ·~s appropriate for duties whose nature is less complex and specialized than required to 
satisfY this criterion. 

The petitioner has failed to establish that it has satisfied any of the criteria at 
8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position qualifies 
as a specialty occupation. The appeal will be dis~issed and the petition denied for this reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 

5 Further, it is what the evidence of record establishes with regard to the actual performance requirements 
of the proffered position that is determinative in the application of this criterion. Were USCIS limited solely 
to reviewing a petitioner's claimed self-imposed requirements, then any individual with a bachelor's degree 
could be brought to the United States to perform any occupation as long as the employer artificially created a 
token degree requirement, whereby all individuals employed in a particular position possessed a 
baccalaureate or higher degree in the specific specialty or its equivalent. See generally Defensor v. 
Meissner, 201 F.3d at 387. Moreover, regardless of a petitior:ter's specifying a particular degree or 
degree-equivalency requirement, if the evidence in the record of proceeding does not in fact require such a 
specialty degree or its equivalent to perform its duties, the occupation would not meet the statutory or 
regulatory definition of a specialty occupation. See § 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) 
(defining the term "specialty occupation"). · 
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petitioner ha:s not prov~ded sufficient documentation to demonstrate that the position is a specialty 
occupaii.on. ~ .other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. As discussed in this decision, the petitioner 
did not submit sufficient evidence regarding the proffered position to determine that it is a specialty 
occupation and, therefore~ the issue of whether it will require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty also cannot be determined. 

The burden of proof 4t these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § ~361. Here, that burden has not been met. Accordingly, the appeal will be dismissed, 
and the petitipn wj.Il be ~enied. 

ORDER: The appeal is dismissed. The petition is denied. 


