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DISCUSSION: The service center director denied . the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. 

On the Form 1-129 visa petition, the petitioner describes itself as a medical clinic established in 
2009. In order to employ the beneficiary in what it designates as a rehabilitation coordinator 

· position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty occupation 
pursuant to section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ l101(a)(15)(H)(i)(b). · 

The director denied the petition, fmding that the petitioner failed to establish that the proffered 
position qualifies as a specialty occupation in accordance with the applicable statutory and regulatory 
provisions. On appeal, counsel for the petitioner asserts that the director's basis for denial of the 
petition was erroneous and cont~nds that the petitioner satisfied all evidentiary requirements. In 
support of this assertion, counsel submitted a brief. 

The record of proceeding before the -AAO contains: (1) the Form 1-129 and supporting 
document~tion; (2) the director:s request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form I-290B and supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. 

For the reasons that will be discussed below; the AAO agrees with. the director that the petitioner 
· has not established eligibility for the benefit sought. Accordingly, the director's decision will not be 

disturbed. The appecil will be dismissed. The petition will be denied. 

The issue on appeal before the AAO is whether the proffered position qualifies as a specialty 
occupation. To meet its burden of proof in this regard, the ·petitioner must establish that the 
employment it is 'offering to the beneficiary meets the applicable statutory and regulatory 
requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defmes the term "specialty occupation" as an 
occupation that requires: . 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree ih the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The regulation at 8 C.P.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: · 

SpeCialty occupation means an occupa~ion which [( 1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
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mathematics, physical sciet;tces, social sciences, medicine and health, education, 
business specialties, accounting, ·law, theology, and. the arts, and which [(2)] 
requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

( 1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirefi:tent for entry into Ute particular position; 

(2) The degree requirement is common to the industry ~ parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent . for the 
position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
·with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Man Corp. v. Canier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Independence. Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA <1996). As such, the criteria stated in 8 C.F.R . 
. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory. and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positio~s meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). . To avoid this · illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

~onsonant with section 214(i)(l) of the Act .and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chenoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
speCialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
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Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such occupations. Thes·e professions, for which petitioners ·have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-1B visa category: 

In the petition signed on November 17, 2011, the petitioner indicates that it will employ the 
beneficiary as a rehabilitation coordinator for 20 hours per week at the rate of $600.20 per week . 
($31,210.40 per year). In the November 11, 2011 letter of support, the petitioner states that the 
proffered position is "a specialized administrative position responsible for the management, 
coordination, and administration of rehabilitative services and programs for [the petitioning] 
company." · Specifically, the petitioner states that the proffered position's duties will include the 
following: ·. 

1. Coordinate and manage the delivery of therapy and rehabilitation services; 
2. Identify · methods and approaches · to reduce cost structure and maintain high 

quality of therapy and rehabilitation care; 
3. Integrate rehabilitation services ·with strategic organizational goals and 

objectives; . 
4. Monitor the accuracy and effectiv~ness of the therapy equipment, therapist's 

scheduling systems and interfaces with the clinical system; 
5. Consult with medical and other healthcare staff in coordinating patient's therapy 

and rehabilitative care; 
6. Coordinate and m~age the implementation of newly developed rehabilitation 

programs and successful existing programs performed by professional staff; 
.7. Direct the production, presentation and. dissemination of proposals and repot:ts 

that improve rehabilitation services; 
8. Review rehabilitation records and charts for appropriate therapy administrated, 

documented, and billed for management reporting ·purposes and quality 
assurance; 

9. Maintain patient's rehabilitation records and review them for accuracy, risk 
management, and overall treatment efficiency; 

10. Assist with budget preparation, audit billing practices, quarterly performance 
· improvement and annual performance review reports pertaining to rehabilitative 

services; [and] 
1 L Ensure that rehabilitation services comply with adminis-trative, legal and 

regulatory requirements of goveinmental and regulatory agencies. 

Upon review of the above job duties, the AAO notes that the petitioner did not provide any 
information with regard to the order of importance and/or frequency of occurrence with which the 
beneficiary will perform the functions and tasks . . Thus, the petitioner failed to specify which tasks 
were major functions of the proffered position and it did .not establish the. frequency with which 
each of the duties would be performed (e.g., regtilarly, periodically or at irregular intervals). As a 
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result, the petitioner did not establish the primary and essential functions of the proffered position. 

The petitioner also .states that "[s]ince Rehabilitation Coordinators hold responsible positions and 
perform complex and specialized duties, a Bachelor's Degree in Physical Therapy or a related 
therapy field is the absolute minimum requirement." Further, the petitioner states that "a license is 
not required since the position is administrative and non-clinical." 

With the Form 1-129 petition, the petitioner submitted a copy of the beneficiary's foreign diploma 
· and transcripts, along with a credential evaluation from the International Education Evaluators. Th'e 
evaluation states that the beneficiary's foreign education is equivalent to a U.S. bachelor's degree in 
physical therapy and a U.S. bachelor:'s degree in nursing. . 

In ad.dition, the petitioner submitted a Labor Condition Application (LCA) in support of the instant 
H-1B petition, along with three job vacancy announcements. 1 The AAO notes that the LCA 
designation for the proffered position corresponds to the occupational classification of "Medical and 
Health Services Managers"- SOC (ONET/OES Code) 11-9111, at aLevel I (entry level) wage. 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an ~ on December 5, 2011. The petitioner was asked to submit documentation to 
establish that a specialty occupation position exists for the beneficiary. The director outlined the 
specific evidence to be submitted. 

On February 17, 2012, the petitioner and .counsel responded to the RFE by providing further 
information regarding the proffered position and additional evidence. Specifically, the petitioner 

1 The AAO notes that counsel refers to several unpublished decisions, including decisions in which the AAO 
detennined that the positions proffered in those · matters qualified as specialty occupation positions. 
However, counsel has . not established that the facts of the instant petition are analogous to those in the 
unpublished decisions. There is insufficient infonnation regarding relevant factors (e.g., complexity of the 
job duties; the level of judgment; supervisory duties; the amount ~d level of supervision to be received; the 
level of understanding required to perfonn the job duties) to detennine that the positions are similar. 
Counsel described the duties in tenns of generalized and generic functions that do not convey the substantive 
nature of the work perfonned. Moreover, if the-petitioner and counsel wish to have unpublished decisions 
considered by USCIS in its adjudication of a petition, the petitioner is pennitted to submit copies of such 
evidence-that it either obtained itselfthrough its own legal research and/or received in respOnse to a.Freedom 
of Infonnation Act request filed in accordance with 6 C.F.R. Part 5. Otherwise, "[t]he non-existence or other 
unavailability of required evidence creates a presumption of ineligibility." 8 C.F.R. § 103.2(b)(2)(i). 

When any person makes an application for a "visa or any other document required for entry, or ·makes an 
application for admission [ ... ] the burden of proof shall be upon such person to establish that he is eligible" 
for such relief. 8 U.S.C. § 1361; see also Matter of Treasure Craft of California, 14 I. & N. Dec. 190 (Reg. 
Comm'r 1972). Furthennore, any suggestion that USCIS must review unpublished decision·s and possibly 
request and review each case file relevant to those decisions, while· being impractical ana inefficient, would 
also be tantamount to a shift. in the evidentiary burden in this proceeding from the petitioner to USCIS, which 
would be contrary to section 291 of the Act, 8 U.S.C. § 1361. Furthennore, while 8 C.F.R. § 103.3(c) 
provides that AAO precedent decisions are binding on all USCIS employees in the administration of the Act, 
unpublished decisions are not similarly binding. · 
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and counsel submitted, in part, (1) a letter from Clinical Manager-at 
& (2) a letter from Office Manager at ; (3) 

a letter from & Professor at _ (4) a copy of the petitioner's 
online job· posting for the proffered position; (5) copies of the petitioner's operational documents 
and research materials; (6) an organizational chart; and (7) several job postings. 

Although the petitioner claimed that the beneficiary would serve in a specialty occupation, the 
director determined that the petitioner failed to establish how the beneficiary's immediate duties 
would necessitate services at a level requiring the theoretical and practical application of at least a 
bachelor's degree level of a body of highly specialized knowledge in ·a specific specialty. The 
director denied the petition on March 1, 2012. Counsel submitted an appeal of the denial of the 
H-1B petition. 

The issue before the AAO is whether the petitioner has provided sufficient evidence to establish that 
it would employ .the beneficiary in a specialty occupation position. To in~e this. determination, the 
AAO turns to the record of proceeding. To ascertain the intent of a petitioner, USCIS must look to 
the Form 1-129 and the documents filed in support of the petition. It is only in this manner that the 
agency can determine the exact position offered, the location of employment, the proffered wage, et 
cetera. The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a 
specialty occupation shall be accompanied by [d]ocumentation ... or any other required evidence 
sufficient to establish . that the services the -beneficiary is to perform are in a specialty 
occupation." 

Upon a review of the record of proceeding, the AAO fmds that there are discrepancies· and 
inconsistencies with regard to the proffered position. For instance, there are discrepancies between 
what the petitioner claims about the occupational classification and level of responsibility inherent 
in the proffered · position set against the contrary occupational classification and .level of 
responsibility conveyed. by the wage level indicated on the LCA submitted in support of the 
petition. 

As previously discussed, the petitioner submitted an LCA in support of the petition that designated 
the proffered position to the corresponding occupational category of "Medical and Health Services 
Managers"- SOC (ONET/OES) code 11-9111. The wage level for the proffered position in the 
LCA corresponds to a Level I (entry) position. The prevailing wage source is listed in the LCA as 
the OES (Occupational Employment Statistics) OFLC (Office of Foreign Labor Certification) 
Online Data Center.2 The LCA was certified on November 10, 2011. The AAO notes that by 
completing and submitting the LCA, and by signing the LCA, the petitioner attested that the 
information cot:~tained in the LCA was true and accurate. 

2 The Occupational Employment Statistics (OES) program produces employment and wage estimates for 
over 800 occupations. See Bureau ·of Labor Statistics, U.S. Department of Labor, on the Internet at 
http://www.bls.gov/oes/. _The OES All Industries· Database is available at the Foreign Labor Certification 
(OFLC) Data Center, which includes the Online Wage Library for prevailing wage detenninations and the 
disclosure databases for, the temporary and pennanent programs . . The Online Wage Library is accessible at 
http://www .flcdatacenter.coml. 
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Wage levels should be determined only after selecting the most relevant Occupational Information 
Network (O*NET) occupational code classification. Then, a prevailing wage determination is made 
by selecting ·one of four wage levels ·for an occupation based on a comparison of the employer's job· 
requirements to the occupational requirements, including tasks, kllowledge, skills, and ·specific 
vocational preparation (education, training and experience) generally required for acceptable 

· performance in that' occupation. 3 
· 

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is 
commensurate with that of a Level II (qualified), Level III (experienced), or Level IV · (fully 
competent) position after considering the ·job requirements, experience, education, special 
skills/other requirements and supervisory duties. Factors to be considered when determining the 
prevailing wage level for a position include the complexity of the job duties, the level of judgment, 
the amount and level of supervision, and the level of understanding required to perform the job 
duties.4 The U.S. Department of Labor (DOL) emphasizes that these guidelines should not be 
implemented in a mechanical fashion and · that _the wage level should be commensurate with the 
complexity of the tasks, independent judgment required, and amount of close supervision received. · 

The wage levels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level 
I wage rate is described as follows: 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a· basic understanding of ·the occupation. These employees ·perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, ·practices, and 
programs. The employees may perform · higher level work for · training and · 
developmental purposes. These employees work under close supervision and receive 
specific instructions on required tasks and results expected. Their Work is closely 
monitored and reviewed for accuracy . . Statements that the job offer is for a research 
fellow, a worker in training, or an internship are indicators that a Level I wage 
should be considered. 

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy 

3 For additional information regarding prevailing wage determinations, see U.S. Department of Labor, 
Employment and Training Administration's Prevailing Wage Determination Policy Guidance, 

, Nonagricultural Iffimigration Programs (Rev. Nov~ 2009), · available on the Internet at 
http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.p<if. 

4 A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires a "1" 
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the 
level of experience and SVP range), a "1 ".(low end of experience and SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perfonn the job duties, a "1" (more than the usual 
education by one category) or "2" (more than the usual education by more than one category). Step 4 
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a 
"1 "or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Puties, with a "1" entered unless 
supervision is generally required by .the occupation. .. 
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GuillRnce, Nonagricultural blunigration Programs (Rev. Nov. 2009), available on the Ifltemet at 
http://www .foreignlaborcert.doleta.gov/pdf/Policy _Nonag_Progs. pdf. 

· In the instant case, the petitioner and counsel repeatedly claim that the duties of the proffered 
position are complex, unique and/or specialize,j. For .instance, in the November 11, 2011 letter of 
support, the petitioner stated that the proffered position "is a specialized administrative position" 
and "requires in-depth knowledge of l)eurology, · cp1atomy, human growth development, 
electrotherapy, and rehabilitative and therapeutic procedtires, which are necessary in managing and 
assessing rehabilitation practices as well a8 overseeing quality assurance and risk management 
programs." In addition, the petitioner asserted that "Rehabilitation Coordinators hold responsible 
positions and perform complex and ·specialized duties." Additionally, in the November 16, 2011 
letter, counsel stated that "the Rehabilitation Coordinator's main responsibility is the management, 
·coordination and administration of rehabilitative services and programs for the company." ·Counsel 
further claimed that "[c]learly, these are complex and specialized tasks." Furthermore, in the 
January 27, 2012 letter, submitted in response to the RFE~ the petitioner claimed that "[s]ince [the 
petitioner] engage[s] in highly complex and technical services, advanced administrative positions in · 
[the petitioning company] such as the Rehabilitation Coordinator, normally require a baccalaureate 
level study to perform the duties of the position." · 

In addition, the petitioner stated that "[ w ]hat differentiates the position from other non-specialty 
positions is the fact that the incumbent will perform complex administrative duties." Furthermore, 
in response to the RFE, the petitioner discussed its operations and stated that "[i]t is worthy to note 
that the nature of [the petitioning] business, particularly the delivery of industrial orthopedics is a 
complex and specialized service." According to the petitioner, the incumbent is required "to have 
in-depth knowledge of therapy procedures and processes." The petiti<;>ner further claims that the 
duties are "more than just perfunctory since they require analytical thinking, discretion and the 

. application of thorough knowledge in the physical therapy field." The petitioner and counsel also 
repeatedly stated that the duties of the proffered .position can be differentiated from other non
specialty occupations. Moreover, the petitioner stated that the proffered position involves a "high 
level of . responsibility" because the petitioner's business is "always faced with multifarious 
challenges" and its services and business is comple.x. Inaddition, counsel asserts that the opinion 
letters submitted in support of the ·petition · support the conclusion that the duties of the proffered 
position are complex. 

The AAO notes that this characterization of the position and the Claimed duties, responsibilities and 
requirements conflict with the wage-rate element of the LCA, which, as reflected in the discussion 
above, is indicative of a comparatively low, entry-level position relative to others within the 
occupation. It) accordance with the relevant DOL explanatory information on wage levels, this 
wage rate indicates that the beneficiary is only required to have a basic understanding of the 
occupation and carries expectations that the beneficiary perform routine tasks that require limited, if 
any, exercise of judgment; that he would be Closely supervised; that his work would be closely 
monitored and reviewed for accuracy; and that he would receive specific instructions on required 
tasks and expected results. 

Under the H-lB program, a petitioner must offer a beneficiary wages that are at least the actual 
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wage level paid by the petitioner to all other individuals with similar experience and qualifications 
for the specific employment in question, or the prevailing wage level for the occupational 
classification in the area of employment, whichever is greater~ based on the. best information 

· available as of the time of filing the application. See section 212(n)(l)(A) of the Act, 
8 U .S.C. § 1182(n)( 1 )(A). 

The AAO notes that the prevailing wage of ~30.01 per hour on the LCA corresponds to a Level I 
. for the occupational category ·of "Medical · and Health Services Managers" for _ 

Califomia).5 The petitioner stated in the Form 1-129 petition and LCA that the offered salary 
for the proffered position was $30.01 per hour for 20 hours per week ($600.20 per week). Notably, 
if the proffered position were designated as a higher level position, the prevailing wage at that time 
would have been $39.83 per hour for a Level II position, $49.65 per hour for a Level III position, 
and $59.47 per hour for a Level IV position. 

The petitioner was required'to provide, at the time of filing the H-1B petition, an LCA certified for 
the correct wage level in order for it to be found to correspond to the petition. To permit otherwise 
would res·ult in a petitioner paying a wage lower than that required by section 212(n)(l)(A) of the 
Act, by allowing that petitioner to simply submit an LCA for a different wage level at a lower 
prevailing wage than the one that it claims it is offering to the beneficiary. As such, the petitioner 
has failed to establish that it would pay the beneficiary an adequate salary for his . work, as required 
under the Act, if the petition were granted. Thus, even if it were ·determined that the petitioner 
overcame the director's ground for denyi..rig the petition (which it has not), for this reason also the 
H-1B petition cannot be approved. It is considered an independent and alternative basis for denial. 

The AAO notes that this aspect of the LCA undermines the credibility of the petition, and, in 
particular, the credibility of the petitioner's assertions regarding the demands, level of 
responsibilities and requirements of the proffered · position.. It is incumbent upon the petitioner to 
resolve any inconsistencies in . the record by independent objective evidence. .Any attempt to 
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 
objective evidence pointing to where the truth lies; Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988). 

As noted below, the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of .an 
LCA does not constitute a detennination that an occupation· is a specialty occupation: . 

Certification by the Department of Labor of a labor condition application in an 
occupational classification does not constitute a determination by that agency that the 
occupation in question is a specialty occupation. The director shall determine if the 
application involves a specialty occupation as defmed in section 214(i)(1) of the Act. 

5 For additional information regarding the prevailing wage for medical and health services managers in 
see the All Industries Database for 7/2011 - 6/2012 ~or Medical and Health Services 

Mana_gers at the Foreign Labor Certification Data Center, Online Wage Library on the Internet at 
(last . 

visited January 30, 2013). 
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The director shall also determine whether the particular alien for whom H-1 B 
classification is sought qualifies to perform services in the specialty occupation as 
prescribed in section 214(i)(2) of the Act. 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the· Department of Homeland Security (DHS) (i.e., its immigration benefits 
branch, USCIS) is the department responsible for determining whether an LCA filed for a partiCular 
Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which states, in pertinent 
part (emphasis added): · 

For H-1B visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached In doing so, the DHS determines whether the petition 
is supported hy an LCA which corresponds with the petition., whether the·occupation 
named in the ,[LCAJ is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification. 

The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-1B petition filed . on behalf of the beneficiary. Here, the petitioner has failed to submit a valid 
LCA that corresponds to the claimed duties and requirements of the proffered position, that is, 
specifically, that corresponds to the level of work, responsibilities and requirements that the 
petitioner ascribed·to the proffered position and to the wage-level corresponding to such a level of 
work, responsibilities and requirements in accordance with the pertinent LCA regulations. 

. . . 

The statements regarding the claimed level of complexity, independent judgment and knowledge 
· required for the proffered position are m_aterially inconsistent wjth the certification of the LCA for a 

Level I entry-level position . . This conflict undermines the overall credibility of the petition. The 
AAO fmds that, fully considered in the context of the entire record of proceedings, the petitioner 
failed to establish the nature of the proffered position and in what capacity the beneficiary will 
actually be employed. . 

For the foregoing ·reasons, a review of the enclosed LCA indicates that the information provided 
does not correspond to the level of work and requirements that the petitioner ascribed to the 
proffered position and to the wage-level corresponding to such a level of work and requirements in 
accordance · with the pertinent LCA regulations. As a result, for this independent and alternate 
reason, the petition cannot be approved. 

The AAO will now address the director's basis for denial of the petition, namely that the petitioner 
failed to establish that it would employ the beneficiary in a specialty occupation position. Based 
upon a complete review of. the record of proceeding, the AAO agrees with the director and fmds 
that the evidence fails to establish that the position as described constitutes a specialty occupation. 
For efficiency's sake; the AAO hereby incorporates the above discussion and analysis regarding the 
inconsistencies 'and discrepancies in .the record of proceeding regarding the benefici~y's proposed 
employment. 
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For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position. To make its determination 
whether the proffered position qualifies as a specialty occupation, the AAO first . turns to the criteria 
at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher degree in a specific specialty 
or its equivalent is normally the minimum requirement for entry into the particular position; and a 
degree requirement in a specific specialty is common to the industry in parallel positions among 
similar organizations or a particular position is so complex or unique that it can be performed only 
by an individual with a degree in a specific specialty. Factors considered by the AAO when 
determining these criteria include: whether DOL's Occupational Outlook Handbook (hereinafter 
the Handbook), on which the AAO routinely relies .for the educational requirements of particular 
occupations, reports the industry requires a degree in a specific specialty; whether the industry's 
professional association has made a degree in a specific specialty a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 
1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp .. 1095, 1102 
(S.D.N.Y. 1989)). 

The AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of tlie wide variety of occupations that it. addresses. 6 ·As previously discussed, the 
petitioner asserts in the LCA that the proffered position falls under the occupational category. 
"Medical and Health Services Managers." 

The AAO reviewed the chapter of the Handbook entitled "Medical and Health Services Managers," 
inch.iding the sections regarding the typical duties and requirements for this occupational category.7 

However, the Handbook does not indicate that "Medical and Health Services Managers" comprise 
an occupational group for which normally the minimum requirement for entry is at least a 
bachelor's degree in a specific specialty, or its equivalent. .. · 

Under the section on "How to Become a Medical or Health Services Manager," the Handbook 
states: 

Education 
Medical and health sesvices managers typically need at least a bachelor's degree 
to enter the occupation. However, master's degrees in health services, long-term 

. care administration, public · health, public administration, or . business 
administration also are common. 

6 The Handbook, ~hich is available in printed form, may also be accessed on the Internet, at http:// 
www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2012- 2013 edition available 
online. 

7 For additional information regarding medical and health services managers, see · U.S. Dep't of Labor, 
Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Medical and Health Services 
Managers, on the Internet at . http://www.bls.gov/ooh/Management!Medical-and-health-services-
managers.htm/#tab-1 (last visited January 30, 2013). · 
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Prospective medical and health s.ervices managers have a bachelor's degree in 
health · administration. These · programs prepare students for higher level 
management jobs than programs that graduate students with other degrees . . 
Courses needed for a degree in health administration often include hospital 
organization and management, accounting and budgeting, human resources· 
administration, strategic planning, law and ethics, health economics, and health 
information systems. Some programs allow students to sp(!cialize in a particular 
type of facility, such as a hospital, a nursing care home, a mental health facility, 
or a group medical practice. Graduate programs often last between 2 and 3 years 
and may include up to 1 year of supervised administrative experience. 

Work Experience 
Although bachelor's and master's degrees are the most common educational 
pathways· to work in this field, some facilities may hire thos~ with on-the-job 
experience instead of formal education. For ex~ple, managers of physical therapy . 
may be experienced physical therapists who have administrative experience. For 
more information, see the profile on physical therapists. · 

U.S. Dep't of Labor, Bureau .of Labor Statisti~s. Occupational Outlook Handbook, 2012-13 ed., 
Medical . and Health Services Managers, on the Internet · at 
http://www.bls.gov/ooh/Management/Medical-and-health-services-managers.htm/#tab-4 (last 

. visited January 30, 2013). · 

When reviewing the Handbook, the AAO must again note that the petitioner designated the 
··' proffered position as a Level I (entry level) posi~ion on the LCA. As previously discussed, this 

designation is indicative of a comparatively low, entry-level position relative to others within the 
occupation. That is, in accordance with the relevant DOL explanatory ·information on wage levels, 
this wage rate indicates. that the beneficiary js only required to have · a basic understanding of the 
occupation and carries expectations that the beneficiary perform routine tasks that require. limited, if 
any, exercise of judgment; that he would be closely supervised; that his work would be. closely 
monitored and reviewed for accuracy; and that he would receive specific instructions on required 
tasks and expected results. 

The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty 
is normally the minimum requirement for entry into this occupation. Rather, the Handbook states 
that although possession of an advanced degree is a common pathway to work in this field, some 
facilities hire those with on-the-job experience instead of formal education. The Handbook does not 
state that such ·experience must be the equivalent to at least a bachelor's degree in. a specific 
specialty. The narrative of the Handbook provides as an example that managers of physical therapy 
may be experienced physical therapists who have administrative experience. Thus, for this 
occupation, a baccalaureate -or higher degree in a specific specialty or its equivalent is not normally 

. I 

the·minimum requirement for entry. · · 

Furthermore, although the Handbook states that medical and health services managers typically 
need at least a bachelor's degree to enter the occupation, the Handbook does not indicate that such a 
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degree must be in a specific specialty. The narrative of the Handbook reports that advanced degrees 
in health · services, long-term care administration, public health, public administration, or business 
administration are common for the occupation. Thus, the #andbook indicates that degrees in 
disparate fields (e.g, health . services, long-term care administration, public health, public 
administration, business administration) are acceptable for entry into the occupation. 

Notably, the Handbook states that a degree ·m business administration is acceptable. A petitioner 
must demonstrate that · the proffered position requires a precise and specific course of study that 
relates directly and closely to the position in question. Since there must be a close correlation 
between the required specialized studies and the position, the acceptance of a degree with a 
generalized title, such as business administration, without further specification, does not establish 
the position as a specialty occupation. Cf Matter of Michael Hertz Associates, 19 I&N Dec. 558 

· (Comm'r 1988). · 

To demonstrate that a job requires the theoretical an~ practical application of a body of highly 
specialized knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that 

. the position requires the attainment of a bachelor'$ or higher degree in a specialized field of study or 
its equivalent. As explained above, USCIS interprets the degree requirement at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the proposed 
position. USCIS has consistently stated that, although a general-purpose bachelor's degree, such as 
a degree in business administration, may be a legitimate prerequisite for a particular position, 
requiring such a degree, without more, will not justify a fmding that a particular position qualifies 
for classificat~on as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 
(1st Cir. 2007).8 Therefore, the Handbook's recognition that a general, non-specialty degree in 
business administration is sufficient for entry into the occupation strongly suggests that a bachelor's 
degree in a specific specialty is not normally the minimum entry requirement for this occupation. 
Accordingly, the Handbook indicates that working as a medical and health services manager does 
not normally require at least a bachelor's degree in · a specific specialty, or its equivalent, as a 
minimum entry into the oceupation. 

8 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 

/d. 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a particular position, requiring such· a degree, without more, will not justify the granting 
of. a petition for an H-1B specialty occupation visa. See, e.g., Tapis lnt'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of 
Michael Herti.Assocs., 19 I & N Dec. 558,560 ([Comm'r] 1988) (providing frequently cited 
analysis in connection . with a conceptually similar provision). This is as it should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 
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In response to the director's RFE, the petitioner submitted an opinion letter from 
iii support of the assertion that the proffered position is a specialty occupation. Mr. 

provided a summary of his education and experience and attached a copy of his curriculum vitae. 

Based upon·.a complete .review of Mr. _ 's letter and curricul!JIIl vitae, the AAO notes that 
while he may, in fact, be a recognized authority on various topics, hehas failed to provide sufficient 
information regarding the basis of his claimed expertise on this particular issue. Mr. claims 
that he is "qualified to comment on the position . of Rehabilitation Coordinator in the field of 
Physical Therapy because of the positions I hold,. and have held at __ ~---- __ _ _ _ , . At the 
above~ mentioned institution, I have served as a Professor in 'the Department of Physical Therapy." 
Mr. also claims that he is relying upon his 40+ years of professional experience in the field 
of physical therapy, as well as his academic training, research activities, and publications in the . . 
field. Despite Mr. 's extensive reswne, he has not established his expertise pertinent to the 
hiring practices of organizations seeking to fill positions similar to the proffered position in the 
instant case. The primary focus of Mr. 's professional experience for the past several years 
appears to have been in an academic setting at · Based upon his curriculum 
vitae, there is no indication · that Mr. 's research focus or interest is on · the issue here. 
Without further clarification, it is unclear how his education, training, skills or experience would 
translate to expertise or specialized knowledge regarding the current recruiting and hiring praCtices 
of medical clinics for physician offices (as designated by the petitioner in the Forni I-129 and with 
the NAICS code) similar to the petitioner for rehabilitation coordinator positions (or parallel 
positions). · 

Mr. 's opmion letter and curriculum vitae do not cite specific instances in which his past 
opinions have been accepted or recognized as authoritative on this particular issue. There is no 
indication that he has published any work or conducted any research .or studies pertinent to the 
educational requirements for rehabilitation · coordinators (or parallel positions) in the petitioner's 
industry for similar organizations, ·and no indication of recognition by professional organizations 
that he is an authority on those specific requirements. · The opinion letter contains no evidence that 
it was based on scholarly research conducted b:v Mr. in the specific area upon which he is 
opining. In reaching this determination, Mr. provides no documentary support for his 
ultimate conclusion regarding the education required for the position (i.e., statistical surveys, 
authoritative industry publica~ions, or professional studies). Mr. asserts a general industry 
educational standard for organizations similar to the petitioner, without referencing any supporting 
authority or any empirical basis for the pronouncement. · 

Upon review of the opinion letter, there is no indication· that Mr. possesses any knowledge 
of the petitioner's proffered position beyond the job description. · The fact that he attributes a degree 
requirement to such a generalized treatment of the proffered position undermines the credibility of 
his opinion. Mr. does not demonstrate or assert in-depth knowledge of the petitioner's 
specific business operations or how the duties of the position would actually be performed in the 
context of the petitioner's . business enterprise.9 His opinion does ·not relate his conclusion to 

9 Moreover, Mr. states that the petitioner's business operations consist of sixteen staff members. 
However, in the Form I-129 petition and support letter, the petitioner stated thafit has six employees (who 
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specific, concrete aspects of this petitioner's business operations to demonstrate a sound factual 
basis for the conclusion about the educational requirements for the particular position here at issue. 
There is no evidence that Mr. has visited the petitioner's business, observed the petitioner's 
employees, interviewed them about the nature of their work, or .documented the knowledge that 
they apply on the job. Mr. provides general conclusory statements regarding rehabilitation 
coordinator positions, but he does not provide a substantive, analytical basis for his opinion and 

. ultimate conclusions. · 

Mr. claims that the duties of the proffered position are complex. However, it must be noted 
that there is no indication that the petitioner and counsel advised Mr. that the petitioner 
characterized the proffered position as a l~w, entry-level position, for a beginning employee who 
has only a basic tinderstanding of the occupation (as indicated by the wage-level on the LCA). As 
previously discussed, the wage-rate indicates that the beneficiary will be expected to perform 
routine tasks that require limited, if any, exercise · of judgment; that he will be closely supervised 
and his work closely ·monitored and reviewed for accuracy; and that he will receive specific 
instructions on required tasks and expected results. It appears that Mr. _ ------ would have found 
this information relevant for his opinion letter. Moreover, wi~out this information, the petitioner 
has not demonstrated that Mr. possessed the. requisite information necessary to adequately 
assess the nature of the petitioner's position and appropriately determine parallel positions based 
upon job duties and responsibilities. · 

In summary, and for each and all of the reasons discussed above, the AAO concludes that the 
advisory opinion rendered by Mr. is not probative evidence to establish the proffered 
position as a specialty occupation. The conclusions reached by Mr. lack the requisite 
specificity and detail and are not supported by independent, objective evidence demonstrating the 
manner in which she\ reached such conclusions. There is an . inadequate factual foundation 
established to support the opinion and the AAO fmds that the opinion is not in accord with other 
information in the record. 

The AAO may, in its discretion, use as advisory opinions or statements submitted as expert 
testimony. However, where an opinion is not in accord with other information or is in any way 
questionable, USCIS is not required to accept or may give less weight to that evidence. Matter of 
Caron Internatiqnal, 19 I&N Dec. 791 (Comm. 1988). As a reasonable exercise of its discretion 
the AAO discounts the advisory opinion letter as not probative of any criterion of 8 C.F.R·. 
§ 214.2(h)(4)(iii)(A). 

For efficiency's sake, the AAO hereby incorporates the above discussion and analysis regarding the 
opinion letter into its analyses of each criterion a~ 8 C.F.R. § 214.2(h)(4)(iii)(A). 

It is incumbent upon the petitioner to provide persuasive evidence that the proffered position 
qualifies as a specialty occupation under this criterion, notwithstanding the absence of Handbook 
support on the issue. The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-lB petition 
involving a 'specialty occ~pation shall be accompanied by [ d]ocumentation ... or any other required 

are paid as independent contractors). 
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evidence1 sufficient to establish ... that the services the beneficiary is to perform are in a specialty 
occupation." Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proofin these proceedings. Matter of Soffici, 22 I&N Dec. 158, 
165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). . 

Upon review of the totality of the evidence in the entife record of proceeding," the AAO concludes 
that the petitioner ·has· not established that the proffered position falls under an occupational 
category for which the Handbook, or other authoritative sotirce, indicates that normally the · 
minimum requirement for entry is at least a bachelor's degree in a specific specialty, or its 
equivalent. The duties and requirements of the proffered position as described in the record of 
proceeding do not indicate that the position is one for which a baccalaureate or higher degree in a 
specific specialty, or its equivalent, is · normally the minimum requirement for entry. Thus, the 
petitioner failed to satisfy the first criterion of 8 CF.R. § 214.2(h)(4)(iii)(A). 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls: for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its. equivalent, is common to · 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; ~d (2) 
located in organizations that are similar to the petitioner . . · · 

As stated earlier, in determining whether there is such. a common degree requirement, factors often 
considered by USCIS include: whether the Handbook reports that the industry requires a degree; 
whether the industry's professional association has made a degree a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. ·Reno, 36 F. Supp. 2d at 
1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). · 

Here and as already discussed, the petitioner has not established that its proffered position is one for · 
which the Handbook, or other authoritative source, reports an industry-wide requirement of at least 
a ·bachelor's degree in a specific specialty or its equivalent. Thus; the AAO incorporates_ by 
reference the previous discussion on the matter. The petitioner did not submit any documentation 
from the industry's professional association statirig that it has made a degree a minimum entry 
requirement. 

The AAO acknowledges that the record of proceeding contains an opinion letter from l\1r. 
However, as previously discussed in detail, the AAO fmds that the opinion letter does not merit 
probative weight towards satisfying any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) or establishing 
the proffered position as a specialty occupation. 

In the Form 1-129 petition, the petitioner describes itself as a medical clinic established in 2009, . 
with six employees. The petitioner claims that it ha8 a gross annual income of $800,000. The 
petitioner did not provide its net annual income. The petitimier designated its ·business operations 
under the North American Industry Classification System (NAICS) code 621111 - Offices of 
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Physicians (except Mental Health Specialists). 10 The U.S. Department of Commerce, Census 
Bureau website describes this NAICS code by stating the following: 

This U.S. industry comprises establishments of health practitioners having the degree 
of M.D. (Doctor of Medicine) or D.O. (Doctor of Osteopathy) primarily engaged in 
the independent · practice of general or specialized medicine (except psychiatry or 
psychoanalysis) or surgery. These practitioners operate private or group practices in 
their own.offices (e.g., centers, clinics) or in the facilities of others, such as hospitals 
or HMO medical centers. · 

See U.S. Dep't of Con1merce, U.S Census Bureau, 2007 NAICS Defmition, 621111- Offices of 
Physicians (except Mental· Health Specialists), on the Internet at http://www.census.gov/cgi
binlsssd/naics/naicsrch (last visited January 30, 2013). 

For the petitioner to establish that an organization is similar, it must demonstrate that the petitioner 
and the organization share the same general characteristics. Without such evidence, documentation 
submitted by a petitioner is generally outside the scope of consideration for this criterion, which 
encompasses only organizations that are si.inilar to the petitioner. When determining whether the 
petitioner and the advertising organization share the same general characteristics, such factors may 
include information regarding the nature or type of organization, and, when pertinent, the particular 
scope of operations, as well as the level of revenue and staffmg (to list just a few elements that may 
be considered). It is not sufficient for the petitioner and counsel to claim that an organization is 
similar and in the same industry without providing a legitimate basis for such ap. assertion. 

In support of the assertion that the proffered position is a specialty occupation under this criterion of 
the regulations, the petitioner submitted letters from __ . -~-- _ c _ of _ 

_ and of The AAO reviewed the letters in their entirety. 
However, contrary to the purpose for which the letters were submitted, they are not persuasive in 
establishing the proffered position as a specialty occupation position under any of the criteria at 
§ 214.2(h)(4)(iii)(A). . 

' . . 
The AAO reviewed the letters and observes the letters lack sufficient information regarding the 
organizations to conduct a meaningfully substantive comparison of the business operations to the 
petitioner. Notably, the petitioner failed to provide any supplemental information to establish that 
the organizations are similar to the petitioner. Thus, from the onset, this prong of the regulations 
has not been established by the writers. 

Notably, the letters are almost identical to each other. More specifically, the wording of the letters 
match virtually verbatim, including grammatical and punctuation errors. When affidavits are worded 

10 According to the U.S. Census Bureau, the North American Industry Classification System (NAICS) is used 
to classify ·business establishments according to type of economic activity and each establishment is 
classified to an industry according to the primary business activity taking place there. See 
http://www.census.gov/eos/www/naicS/ (last visited January 30, 2013). 
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~ 
the same (and include identical errors), it indicates that the words are not necessarily those of the 
affiant and may cast some doubt on the affidavits' validity. 

Furthermore, the writers describe the duties of the position as simply managing and coordinating 
therapy and rehabilitation services. The writers failed to provide any specific job duties and day-to
day responsibilities for their positions. There is no information regarding the complexity of the job 
duties, supervisory duties (if any), independent judgment required or the amount of supervision 
received. Accordingly, there is insufficient information regarding the duties and responsibilities of 
these positions to determine whether · they are the same or parallel to the proffered position. 
Moreover, the AAO observes that the writers did not provide any" documentary evidence to 
corroborate that they currently or in the past employed individuals· in parallel positions to the 
proffered position, nor did they provide any documentation to substantiate their claimed academic 
requirements. Thus, they have failed to submit any probative· evidence of their recruitment and 
hiring practices. 

In addition, in support of its assertion that · the degree · requirement is common to the petitioner's 
industry in parallel positions among similar organizations, the petitioner and counsel submitted 

·copies of job advertisements. The AAO notes that the petitioner did not provide any independent 
evid~nce of how representative the job posting are of the particular advertising employers' recruiting 
history. for the type of job advertised. As the adv~rtisements are only solicitations for hire, they are 
not evidence of the. actual hiring practices of these employer11. 

Upon review of the documents, the AAQ finds that they do not establish that a requirement for a 
bachelor's degree in a specific specialty, or its equivalent, is common to the petitioner's industry in 
similar organizations for parallel positions to the proffered position. 

For example, the petitioner has submitted . ~dvertisements for organizations that do not appear to be 
similar to the petitioner. The job postings include positions with a managed care company, senior 
living company (which operates. in 547 locations, employs 27,500 associates and serves 52,000 
residents), and a 489-bed hospital. Without further information, the advertisements appear to be for 
organizations that are not similar to the petitioner and the petitioner has not provided any probative 
evidence to suggest otherwise. Consequently, the record is devoid of sufficient information 
regarding the advertising organizations to conduct a legitimate comparison of the organizations to 
the petitioner. ·The petitioner and counsel failed to supplement the record of proceeding to establish 
that the advertising organizations are similar to it. That is, the petitioner has not provided any 
information regarding which aspects or traits (if any) it shares with these advertising organizations. 

Furthermore, the petitioner has not established that the advertisements are for parallel positions~ 
For instance, the petitioner provided a posting for a rehab director position with Gentiva, which 
requires a candidate to possess a bachelor's degree in physical therapy, occupational therapy, speech 
therapy, or the equivalent, plus. "[a] minimum of eight years [of] health care experience including 
three years in a leadership role generally required." Another submission is for an inpatient rehab 
coordinator position with St. Cloud· Hospital, which requires a candidate to possess a degree in a 
clinical related field, plus "three years of professionai clinical work experience" and be "[l]icensed 
or certified in area of specialty by the Minnesota or National Board as required." These advertised 
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positions appear to be for more senior positions than the proffered position. (As previously 
discussed, the petitioner designated the proffered position on the LCA through the wage level as an 
entry-level position.) In addition, the petitioner submitted ·a job posting for a therapy coordinator 
for Brookdale Senior Living, however, the posting does not include any specific job duties but 
states that a candidate "[m]ust be a Florida licensed Occupational Therapist or Physical Therapist." 
Thus, the petitioner has not sufficiently established that the primary duties and responsibilities of 
the advertised positions are parallel to the proffered position. 

•, 

Additionally, contrary to the purpose for which the advertisements were submitted, two of the 
postings state that a bachelor's' degree is' required but the employers do not state a requirement that 
the degree to be in aily particular discipline. Thus, the advertisements do not indicate that a 
bachelor's degree in .a specific specialty that is directly related to the duties of the occupation is 
required. The AAO here reiterates. that the degree requirement set by th~ statutory and regulatory 
framework of the H-lB program is not just a bachelor's or higher degree, but such a degree in a 
specific specialty that is directly related to the duties of the position. 

The AAO reviewed all of the advertisements submitted with the petition. As the documentation 
does not establish that the petitioner has met this prong of the regulations, further analysis regarding 
the specific information contamed in each of the job postings is not necessary. That is, not every 
deficit of every job posting has be~n addressed. Notably, the advertisements d<rnot ((Stablish that a 
degree requirement in a specific specialty, or the equivalent, is common to the industry in parallel 
positions among similar organizations to the petitioner. 11 

. . • · · 

Thus, .based upon a complete review of the record, the· petitioner has not established that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) . parallel to the proffered position; and (2) 
located in organi~ations that are similar to the petitioner. For the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

II Although the size of the relevant study population is unknown, the petitioner faits to demonstrate what 
statisticany·vali4 inferences, if any, can be drawn from these job advertisements with regard to determining 
the common educational requirements for entry into paraJiel positions in similar organizations. See generally 

. Earl Babbie, The Practice. of Social Research 186-228 (1995). Moreover, given that there is no indication 
that the advertisements were ra,ndomly selected, the validity of any such inferences could not be accurately 
determined even if the sampling unit 'Yere sufficiently· large. See id. at 195-196 (explaining that "[r]andom 
selection is the key to [the] process [of probability sampling]" and that·"random selection offers access to the 
body of probability theory; which provides the basis for estimates of popolation parameters and estimates of 
error"). 

As such, even if the job announcements supported the finding that the position. of rehabilitation· coordinator 
for medical clinics similar to the petitioner required a bachelor's or higher degree in a specific specialty, or its 
equivalent, it cannot be found that such a limited number of postings that appear to have been consciously 
selected could credibly refute the findings of the Handbook published by the Bureau of Labor Statistics that 
such a position does not require at lea$t a baccalaureate degree in a specific specialty for entry into the 
occupation in the United States. · 
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The AAO will next consider the second alternative prong of 8 C~F.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner' shows that the particular position proffered in this petition is "so 
complex or unique" that it can be performed only by an individual with at least a bachelor's degree 
in a specialty occupation. 

In the instant case, the AAO acknowledges that the petitioner and -its counsel may believe that the 
duties of the proffered position are complex or unique. In support of this · assertion, the petitioner 
submitted documentation regardin~ . its business operations, including copies of its operational 
documents and research materials. 2 However, the AAO reviewed the record in its entirety and 
finds ·that the petitioner has not pro:vided sufficient documentation to support a claim that its 
particular position is so complex or unique that it can only be performed by an individual with · a 
baccalaureate or higher degree in a specific ·specialty, or its equivalent. · The petitioner fails to 
sufficiently develop relative complexity or uniqueness as an aspect of the proffered position. That 
is, the petitioner has not developed or established complexity or uniqueness as attributes of the 
proffered position (through the job duties, the petitioner's business operations or by any other 
means) that would require the services of a person with at le_ast a bachelor's degree in a specific 
specialty, or its equivalent. Moreover, the petitioner and counsel failed to credibly demonstra,te 
exactly what the beneficiary will do on a day-to-day basis such that complexity or uniqueness can 
even be determined. 

More specifically, the petitioner failed to demonstrate how the duties described require the 
theoretical and practical · application of a body of highly specialized knowledge such that a 
bachelor's or higher degree in a specific specialty, or its equivalent, -is required to perform them. 
For instance, the petitioner did not submit information relevant to a detailed course of study leading 
to a specialty degree and did not establish how such a curriculum is necessary to perform the duties 
of the proffered pOSition. While a few related courses may be beneficial or in some cases even 
required to perform certain duties of a rehabilitation coordinator position, the petitioner has failed to 
demonstrate how an established curriculum of such courses leading to a baccalaureate or higher 
degree in a specific specialty, or its equivalent, is required to perform the duties of the petitioner's 
proffered position. ' · 

Therefore, the evidence of record d()es not establish that this position is significantly different from 
other medical and health services positions such that it refutes the Handbook's information to the 
effect that such positions do not .require at least a baccalaureate degree in a spec~c specialty for 

' . 

12 The petitioner submitted a two-page questionnaire that includes questions such as: Are your legs and/or 
feet numb? Yes I No. Notably, the petitioner.claims that the proffered "position is administrative and non
clinical" and that the beneficiary "does not involve patient handling." In addition, the petitioner submitted a 
four-page Bill of Rights for participation in a "colorectal cancer screening· via colonoscopy." The document 
states that a gastroenterologist or MD will explain the risks and benefits and perform the procedure. 

The petitioner and coun~el claim that the docu~ent~ are Sllbmitted to 'support their assertions regarding the 
complexity of the petitioner's services and business. However; it is not clear how the questionnaire and Bill 
of Rights relate to the proffered position. The petitioner did not provide any specific information as to how 
the printouts. demonstrate that its business operations/services are complex and/or how they relate to the 
duties and responsibilities of the proffered position. 
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entry into the occupation. In other words, the record lacks sufficiently detailed information to 
distinguish the proffered position as unique from or more-complex than medical_ and health services 
manager positions that can be performed by persons without at least a bachelor's degree in a specific 
specialty, or its equivalent. 

This is further evidenced by the LCA submitted by the petitioner in support of the instant petition. 
Again, the LCA indicates a wage level based upon the occupational classification "Medical and 
Health Services Managers" at a Level I (entry level) wage. The wage level of the proffered position 
indicates that the beneficiary is only required to have a basic understanding of the occupation; that 
he will be expected to perform routine tasks that require limited, if any, exercise of judgment; that 
he will be closely superv'ised and his work closely monitored and reviewed for accuracy; and that he 
will receive specific instructions on required tasks and expected results. 

Without further evidence, it is simply not credible that the petitioner's proffered position is pomplex 
or unique as such a position would likely be classified at a higher-level, such as a Level IV (fully 
competent) position, requiring a significantly higher prevailing wage. For instance, a Level IV 
(fully competent) position is designated by DOL for employees who "use advanced skills and 
diversified knowledge to solve unusual and complex problems~" As. previously noted, the petitioner 
reported the offered wage for the proffered position as $30;01 per hour. Notably, the prevailing 
wage for "Medical and Heaith Services Managers" was $59.47 per hour for a Level IV position (a 
differenpe of almost $30 per hour from the petitioner's offered wage). 13 

· . . 

Consequently, . as the petitioner fails to demonstrate how the proffered position is so complex or 
unique relative to other medical and health services manager positions that do not require· at least a 
baccalaureate degree in a specific specialty, or its equivalent, for entry into the occupation in the 
United States, it cannot be concluded that the petitioner has satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). , 

The. third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires at least a bachelor's degree in' a specific specialty, or its equivalent, for the 
position. 

To merit approval of the petition under this criterion, the record must contain documentary evidence 
demonstrating ·that the petitioner has a history of requiring the degree or degree equivalency in its 
prior recruiting and hiring for the position. Further, it should be noted that the record must establish 
that a petitioner's imposition of a degree requirement is not merely a matter of preference for high
caliber candidates but is necessitated by performance requirements of the position. In the instant 
case, the record does not establish a prior history of recruiting and hiring for the proffered position 
only persons with at least a bachelor's degree in a specific specialty,or its equivalent. 

13 For additional information regarding the prevailing wages for medical and health services managers, see 
the All Industries Database for 712011 - 6/2012 for Medical and Health Services Managers at the Foreign 
Labor Certification Data Center, Online Wage Library on the Internet at 
http://www .flcdatacenter.com/OesQuickResults.aspx ?code= 11-9111 &area=42044&year= 12&source= I (last 
visited January 30, 2013). · · 
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While a petitioner may believe or otherwise assert that a proffered position ·requires a specific 
degree, that opinion alone ·without corroborating evidence c~ot establish the position as a 
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a .baccalaureate or higher 
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In 
other \VOrds, if a petitioner's stated degree requirement is only designed to artificially meet the . 
standards for an H-1B visa and/or to underemploy an individual in a position for which he or she is 
overqualified and if the proffered position does not in fact require such a specialty degree or its 
equivalent to perform its duties, the occupation would not meet the statutory or regulatory defmition 
of a specialty occupation. See§ 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defming the term 
"specialty occupation"). 

To satisfy this criterion, the evidence of record must show that the _specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, determine whether ihe · position qualifies as a specialty occupation. See 
generplly Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into .the occupation as required by the Act. To interpret 
the regulations any other way would lead to abslird results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the proffered position - and without consideration of . how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

In response to the director's RFE on December 5, 2011, the petitioner and counsel submitted a copy 
· of the petitioner's online job posting for the proffered position posted on craigslist.org on January 4, 

2012. Thus. the job posting was posted after the director's RFE and does not pre-date the filing of 
the petition. The AAO notes that the petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. 8 C.F.R. § 103.2(b)(l). Evidence that the petitioner creates after the 
director issues an RFE is not considered independent and objective evidence. Necessarily, 
independent and objective evidence would be evidence that is contemporaneous with the event to be 
proven and existent at the time of the director's notice. Therefore, the posting is not probative 
evidence · establishing that the · petition~r has . satisfied the third criterion of 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A). 

Moreover, the petitioner stated in the Form 1-129 petition that it was established in 2009 
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(approximately two years prior to the subnlission of the H-lB petition). 14 The petitioner did not 
provide the total number of people it has employed to . serve · in the proffered · position. 
Consequently, it cannot be determined how representative the petitioner's submission of one online 
job posting (dated after the submission of the H-JB petition) over a two year period is of the 
petitioner's normal recruiting and hiring practices. The petitioner has not persuasively established 
that it normally requires at least a bachelor's degree in a specific specialty for the position. 

Upon review of the record~ the petitioner has not provided sufficient evidence to establish that it 
normally requires at least a bachelor's degre~ in a specific specialty, or its equivalent, for the 
proffered position. Thus, the petitioner has not satisfied the third criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and complex ·that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. trpon review of the record of the proceeding, the AAO fmds that the petitioner has 
not provided probative evidence to s~tisfy this . criterion of the regtilations. 

' . ' 

As previously discussed, the AAO acknowledges that the record of proceeding contains an opinion 
letter from Mr. However, the AAO fmds that the opinion letter does not merit probative 

· weight towards satisfying any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) or establishing the 
proffered position as a specialty occupation. · 

The petitioner and its counsel claim that the nature of the specific duties is so specialized and 
complexcthat the knowledge required to perform them is usually associated with the attainment of a 
baccalaureate or higher degree in a specific specialty, or . its equivalent. As previous! y mentioned, 
the petitioner submitted documentation regarding its business operations, including copies of the 
petitioner's operational documents and research materials. Upon review of the record of the 
proceeding, the AAO finds that the petitioner has not provided sufficient probative evidence to 
satisfy this criterion of the regulations. In the instant case, the petitioner has not presented the 
proposed duties with sufficient specificity and substantive content to establish relative specialization 
and complexity as distinguishing characteristics of the duties of the proffered position, let alone that 
they are at a level that woul~ require knowledge usually associated with attainment of at least a 
bachelor's degree in a specific specialty, or its equivalent. · 

In this regard, the AAO incorporates its .earlier discussion and analy~is regarding the duties of the 
proffered position, and the designation of the proffered position in the LCA as a low, entry-level 
position relative to others within the occupational category of "Medical and Health Services 
Managers. II The petition~r designated the position as a Level I position (the lowest of four 

14 In the Form 1-129 petition and supporting letter .the petitioner stated that it has six employees. ·In response 
to the RFE, the petitioner submitted an organizational chart, indicating that it has 12 employees. ·No 
explanation was provided. The position of rehabilitation coordinator .appears in the section ·marked 
"Rehabilitation .Management Group." Aside from the designation of "MD" for one of the individuals, the job 
titles ha.ve not been included for the individuals listed in this section. It does not appear that the position 
involves supervisory duties. 
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assignable levels), which DOL indicates is appropriate for "beginning level employees who have 
only a basic understanding of the occupation." 

Without further evidence, it is simply not credible that the petitioner's proffered position is one with 
specialized and complex duties as such a position would likely b~ classified at a higher-level, such 
as a Level N (fully competent) position, requiring a substantially higher prevailing wage. As 
previously discussed, a Level N (fully competent) position is designated by DOL for employees 
who "use advanced skills and diversified knowledge to solve unusual and complex problems" and 
requires a significantly higher wage. 

As the evidence in the record of proceeding does not establish that the nature of the specific duties 
is so specialized and complex that knowledge required to perform them is usually associated with 
the attainment of ·a baccalaureate or higher degree in a specific specialty, or its equivalent, the 
petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

For the reasons related in the preceding discussion, the' petitioner has failed to establish that it has 
satisfied any of the criteria at :8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position qualifies as a specialty occupation. The appeal will be dismissed and the 
petition denied for this reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient evidence to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found·to be a specialty occupation. As discussed in this decision, the petitioner 
did not submit sufficient evidence regarding the proffered position to determine that it is a ·specialty 
occupation and, therefore, the issue of whether it will require a baccalaureate or higher degree in a 
specific specialty, or its equivalent, also cannot be determined. \Therefore, the AAb need not and 
will not address the beneficiary's qualifications.. · 

An application or petition that fails to comply with the techrtical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043. (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The petition will · be denied and . the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis .for the decision . . In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been m~t. 
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ORDER: The appeal is dismissed. The petition is denied. 


