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INRE: Petitioner: 
Beneficiary: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section l0l(a)(l5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U~S.C. § ll01(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have beeri returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be mad~ to that office. 

If you believe the AAO inappropriately applied th~ law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R.'§ l03.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to rec.onsider or reopen. 

Thank you, 

~~ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition, 
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner claims to be a business entity engaged in kitchen equipment development, 
manufacturing, and design with seven employees. It seeks to employ the beneficiary in a full-time 
capacity in a position entitled computer hardware engineer pursuant to section 101(a)(15)(H)(i)(b) ' . . 

of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director 
denied the petition concluding that the petitioner failed to establish that the proffered position 
qualifies as a specialty occupation .. 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's request for additional evidence (RFE); (3) the petitioner's response 
to the director's RFE; (4) the director's denial decision; and (5) the Form I-290B. The AAO 
reviewed the record in its entirety before issuing its decision. 

The petitioner submitted, inter alia, the following documents with the Form 1-129: (1) a copy of a 
certified Labor Condition Application (LCA); (2) a print-out of the beneficiary's transcript ; (3) a 
copy of the beneficiary's Master of Science in Electrical and Computer Engineering diploma 
awarded by Northeastern University2

; and (4) the petitioner's support letter dated April 5, 2010. 

On April 28, 2010, the director requested, inter alia, additional information from the petitioner to 
establish that the proffered position is a specialty occupation. Specifically, the director request~d 
that the petitioner submit the following: (1) a more detailed job description and the minimum 
education, training, and experience necessary to do the job; (2) an explanation of why the work to 
be performed requires the services of a person who has a college degree or its equivalent in the 
occupational field; (3) evidence that the petitioner requires personnel with the ·computer skills to 
perform the duties of the proffered position at its address; (4) evidence of the project's outline, 
description, duration, role and the environment that the beneficiary will be working in; (5) evidence 
of the hardware and software tools that will be utilize,d by the beneficiary; (6) docu_mentary 
evidence, such as photographs and lease with floor plan, to establish that the petitioner has an 
adequately equipped facility and sufficient premises for the proffered work to be performed; (7) 
documentary examples of work product· created or produced by the current "computer hardware 
engineer"; (8) evidence that the proffered position qualifies as a specialty occupation; (9) copies of 
the petitioner's federal income tax returns for "2007, 2008 and the most recent filing"; (10) copies 
of the petitioner's Quarterly Wage Reports for ail employees for the quarters of 2009; (11) copies of 
the petitioner's city, county, state and federal business licenses; and (12) a complete signed and 
dated copy of the petitioner's lease that indicates the monthly rental fee and total square footage of 

1 While the transcript appears to be a print-out of the beneficiary's transcript, the transcript does not state the 
name of the college or university. 

2 It is unknown what year Northeastern University awarded the degree to the beneficiary as the copy 
of the diploma is incomplete. 
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the premises. 

The petitioner's counsel submitted the followiJ;lg documents in response to the .director's RFE: (1) a 
company brochure; (2) a copy of a one-page document entitled "Lease Agreement"; (3) a copy of 
the petitioner's 2007 and 2008 U.S. Corporation In'come Tax Returns; (4) copies of Quarterly Wage 
and Withholding Reports; (5) copies of Employer's Quarterly Federal Tax Returns; (6) a copy of the 
petitioner's business license; (7) a print-out of the Online Wage Library- FLC Wage Search Results 
for 7/2009- 6/2010 for Computer Hardware Engineers in Los Angeles-Long Beach-Glendale, CA 
Metropolitan Division; (8) a print-out from the U.S. Department of Labor (DOL), Bureau of Labor 
Statistics (BLS), BLS Career Infomiation page on Computer Hardware Engineers; and {9) general 
information printed from various websites on computer hardware engineer careers. 

The director denied the petition on June 22, 2010, fmding that the petitioner failed to establish that 
the proposed position qualifies for classification as a specialty occupation. 

On appeal, counsel contends that the proffered position is a specialty occupation because the 
petitioner normally requires a bachelor's degree or'higher for computer-related positions and the 
beneficiary is qualified for the position ~ith her master's degree in electrical and computer 
engineering from Northeastern University. No evidence was submitted on appeal. 

The primary issue before the AAO is. whether the position qualifies as a specialty occupation. To 
meet its burden of proof in this regard, ·the petitioner must establish that the employment it is 
offering to the benefi~iary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of die Act, 8 U.S:C. § 1184(i)(l) defmes the term "specialty occupati~n" as one 
that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and. 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

' . 
The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and · 
practical· application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, ·law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, 
as a minimum for entry into the occupation in the United States. 
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Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria:. 

( 1) A baccalaureate or higher degree .or its equivalent is normally the minimum 
requirement for entry into the particular position; · 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, · an employer may show 
that its particular position is so complex or unique that it can be performed 

·only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duticrs [is] so specialized and complex that 
knowledge required to perform the duties . is usually associated with the 
attainment of a baccalaureate or higher degree. · 

· As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logic3lly be read together with 
s~tion 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory··language 
must be construed in harmony with the thrust of the related provisions and with. the statute as a 
whole. SeeK Mart Coqj. v. Cartier Inc., 486 US. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins; Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the defmition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating 
additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty". as "one that relates dire~tly to. the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens. who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such- occupations. These professions, for · which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular . . . ' 
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position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H -1 B visa category. 

To determine whether a partiCular job qualifies as a specialty occupation, USCIS does not simply rely 
on a position's title. The specific duties of the proffered position, combined with the nature of the 
petitioning entity's business operations, are factors to be considered. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies. as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title of 
the position nor an employer's self-imposed standards, but whether the position actually requires the 
theoretical and practical application of a·body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree in the specific specialty as the minimum for entry into the occupation, 
as required by the Act. 

In this matter, the petitioner states that it is seeking the beneficiary's services .as a computer 
hardware engineer. In the petitioner's support letter dated April 5, 2010, and submitted with the 
initial filing, the petitioner describes the duties of the proffered position as follows: 

Design and develop company's computer equipment for use of .kitchen equipment 
development, manufacturing and design. Test and verify functionality of computer 
equipment and make necessary adjustments to ensure compliance. Write 
specifications to support hardware function. Analyze information to determine, 
recommend, and plan computer specifications and layouts, and peripheral equipment 
modifications. Develop and direct software system testing and validation 
procedures, programming, and documentation. Confer with designers to obtain 
information on project limitations and capabilities, and perlormance requirements. 

The support letter goes on to state that due to the technical nature of the duties to be perlormed by 
the computer hardware engineer, the position requires that the incumbent possess at minimum a 
bachelor's degree in computer science or its equivalent. 

In response to the director's RFE, counsel for ·the petitioner provided the following statement of job 
duties with the percentage of time the beneficiary would spend perlorming each set of duties: 

45% Design and Develop Computer Eguipment 
Design and develop equipment including incorporating graphic user interlace 
features and other techniques used for 3-D · design software. Analyze, design, 
program and maintain system for use by company with the use of object-oriented 
programming tools. Develop, produce and maintain structural design of databases. 
Iflteract with outside vendors . to develop or implement enhancements. Write 
specifications to support hardware function[.] 

20% Analyze and· Administration 
Perlorm tasks on computer equipment such as restoring files from backups, 
managmg server logs~ maintain operating system and company's internal data. 
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Monitor servers for performance problems. Integrates, supports and maintains 
purchased software. Ongoing development and analysis of existing applications and 
systems to improve efficiency. Support internal operations · and local area network 
administration. 

15% Testing and Troubleshooting 
Perform, coding, testing, and debugging. Test all new developments by component 
and record any bugs/issues that may arise. Test all existing systems, bug fixes and 
record any issues that may arise. Perform, super\lise and coordmate systems 
implementation. · 

10% Database Management 
Develop and implement database, communication system, storage area network, 
security and applications. Monitor reports generated by database programs for 
accuracy and correctness. Write and/or modify report files. Import data to exi~ting 
database. 

10% Data Security and Integrity 
Help to ensure compliance with data security, backup, disaster recovery, privacy and 
other plans and policies for _ systems and company website. Mange company 
hardware/software configurations, _including set-up, maintenance, back-up and the 
purchase of hardware/software equipment upgrades. 

Counsel for the petitioner claimed that according to the Foreign Labor Certification Data Center, a 
bachelor's degree is the normal requirement for a computer hardware engineer. Counsel also 
asserted that according to the BLS, "employers usually normally [sic] require applicants who have 
at least a bachelor's degree when hiring Computer Systems Analysts." 

Despite the director's request for (1) an explanation of why the work to be performed requires the 
services of a person who has a college degree or its equivalent in the occupational field, (2) 
evidence that the petitioner requires personnel with the computer skills to perform the duties of the 
proffered position at its address, (3) evidence of the project's outline, description, duration, role and 
the environment that the beneficiary will be working. in, (4) evidence of the hardware and software 
tools that will be utilized by the beneficiary, (5} documentary evidence, such as photographs and 
lease with floor plan, to establish that the petitioner has an adequately equipped facility and 
sufficient premises for the work to be performed, (6) documentary examples of work product 
-created ·or produced by the current "computer hardware engineer," and (7) evidence that the 
proffered position qualifies as a specialty occupation; the record is devoid of substantial 
documentary evidence as to the specifically requested documents: Given the lack of detail and 
corroborating evidence, the AAO cannot determine that the proffered position substantially reflects 
the duties of a computer hardware engineer. There is no evidence in the record that the duties of the 
proffered position would require the beneficiary to . perform the duties · of a computer hardware 
engineer, i.e., "research, design, develop, and test computer equipment such as chips, circuit boards, 
or routers." See U.S. Dep't of Labor, Bur~au of Labor Statistics, Occupational Outlook Handbook, 
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2012-13 ed., available at http://www.bls.gov/oohlarchitecture-and-engineeringlcomputer,-hardware
engineers. htm#tab-2 (last visited Feb. 13, 2013).3 Thus,· the. record, as constituted, precludes a 
determination that the duties of the proffered position are tho~e of a computer hardware engineer. 

The regulation at 8 C.P.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition rnvolving a specialty 
occupation shall be accompanied by [d]ocumentation ... or any other required evidence sufficient 
to establish ... that the services the beneficiary is to perform are in a specialty occupation." The 
regulations further provide that the petitioner shall submit additional. evidence as the director, in his 
or her discretion, may deem necessary in the adjudication of the petition. See 8 C.P.R. §§ 
103.2(b)(8); 214.2(h)(9)(i). The purpose of the request for evidence is to elicit further information 
that clarifies whether eligibility for the benefit sought has been established, as of the time the 
petition is filed. See 8 C.F.R, § 103.2(b)(1), (8), and (12). Failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.P.R. § 
103.2(b)(14). 

Furthermore, there must be sufficient, corroborating evidence in the record that demonstrates not 
only actual, non-speculative employment for the beneficiary, but also enough details and specificity 
to establish that the work the beneficiary will perform for the petitioner will be in a specialty 
occupation. While the petitioner submitted a brochure4 with pictures of kitchen equipment made of 
what appears to be stainless steel, there is no evidence in the record that manufacturing and 
designing the products pictured in its brochure such as cold tables, sinks, work tables, Chinese BBQ 
ovens, Chinese wok ranges, and dish tables requires the "theoretical and practical application of a 
body of highly specialized knowledge." See INA§ 214(i)(l). 

USCIS regulations affirmatively require a petitioner to establish eligibility for the benefit it is 
seeking at the time the petition is filed. See 8 C.P.R. 103.2(b)(l) and 103.2(b)(12). The petitioner's. 
failure to establish the substantive nature of the work to be perfonried by the beneficiary precludes a 
finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that determines (1) the normal 
minimum educational requirement for the particular position, which is the focus of criterion 1; 
(2) industry positions which are parallel to the proffered position and thus appropriate for review for a 

· common degree requirement, wider the first alternate prong of criterion 2; (3) the level of complexity 

3 The AAO recognizes the Occupational Outlook Handbook as an authoritative source on the duties and 
educational requirements of the wide variety of occupations that it addresses. The AAO's references to the 
Handbook are to the 2012-2013 edition available online. The Handbook, which is available in printed form, 
may also be accessed on the Internet at http: http://www.bls.gov/ooh/. 

4 The AAO notes that the brochure which is entirely in Chinese except for the names of the various pictured 
pieces of kitchen equipment was not accompanied by a certified English translation, and, therefore, the AAO 
has not considered this information in rendering its decision. Because the petitioner failed to submit a 
certified translation qf the · document, . the AAO ~ruinot determine whether the evidence supports the 
petitioner's claims. See 8 C.F.R. § 103.2(b)(3). Accordingly, the evidence is not probative and will not be 
accorded any weight in this proceeding. 
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or uniqueness ·of the proffered position, which is the focus of the second alternate prong of criterion 2; 
( 4) the factual justification for a petitioner normally requiring a degree or its equivalent, when that is an 
issue under criterion 3; and (5) the degree of specialization and complexity of the specific duties, which 
is the focus of criterion 4. 

The petitioner has failed to submit any evidence demonstrating that the occupation requires a 
bachelor's degree in a specific specialty as a minimum for entry. See INA§ 214(i)(l). The petitioner 
also has not shown through submission of documentary evidence, that it meets any of the four 
additional, supplemental criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). Rather, the petitioner only states in 
its support letter that it requires "a Bachelor's degree in Computer Science or its equivalent;"·however, 
it h~s not shown that the work requires such a degree. Thus, the petitioner has not met its burden of 
proof in this regard, and, therefore, it cannot be found that the proffered position qualifies as a specialty 
occupation. The appeal will be dismissed and the petition denied for this reason. 

Furthermore, the AAO will also address an additional, independent ground for denial of the petition, 
not identified by the director, that the AAO fmds also precludes approval of this petition. 
Specifically, beyond the decision of the director, the AAO finds that the petitioner has failed to 
establish that it has secured physical premises to house the petitioner's operations and the 
beneficiary's work. Despite the director's request, the petitioner failed to submit a complete signed 
and dated copy of its lease. While the petitioner submitted a one-page unsigned document entitled 
"Lease Agreement," it is clear that it is not the lease, or the complete lease, for the space at which 
the petitioner is allegedly conducting its business. The entirety of the claimed "Lease Agreement" 
is reproduced below: 

Lease Agreement 

Lessor: . 

Lessee: [The Petitioner] 

Premises: 

An industrial building approximately 8,000 square feet 

Term: 5 year [sic] 

Commence: January 1, 2008 · 

Base rent: $6,000 

The claimed "Lease Agreement" does not contam typical elements of commercial lease agreements 
such as provisions covering insurance, maintenance, assignment and subletting, default provisions, 
remedies, and option~ to extend the lease term. More importantly, the claimed "Lease Agreement" 
is not signed and it is not dated, thus, it is more likely than not that this document is not the 
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'petitioner's lease for the space in which it claims to house its operations and intends to employ the 
beneficiary. T4erefore, the petitioner has not established that it has secured physical premises to 
house .the petitioner's operations and the beneficiary's work. 

The lease is material to whether the petitioner can abide by the petition's terms and conditions and 
employ the beneficiary full-time at the address provided on the. LCA and Form 1-129 for the 
duration of the requested period of validity, e.g., October 1, 2010 ~ September 30, 2013. The 
petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. 8 C.F.R. § 
103.2(b)(l). The AAO finds that failure to provide the lease in this matter precludes approval of 
this petition. Failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). For this additional reason, the petition 
canno~ be approved. 

The AAO does not need to exC)liline the issu~ of the beneficiary's qualifications, because the 
petitioner has not provided suffiCient documentation to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. As discussed in this decision, the petitioner 
did not submit sufficient evidence regarding the proffered position to determine that it is a specialty 
occupation and, there~ore, the issue of whether it will require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty also cannot be determined. Therefore, the AAO need not and will 
not address the beneficiary's qualifications. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


