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' ' ' 

DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. · 

i ' 

In the Petition for a Nonimmigrant Worker (Form 1-129), the petitioner describes itself as a care 
giver services firm with thirteen employees. To employ the beneficiary in what it designates as a 
part-time budget analyst position, the petitioner endeavors to classify her as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of the Immigration and 
NationalityAct, 8 U.S.C. § 1101(a)(l5)(H)(i)(b). The· director denied the petition on the grounds 
that the petitioner failed to establish that the proffer~ position qualifies for classification as a 
specialty occupation. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5.) the Form I-290B and supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. · 

The primary issue for consideratioh is whether the petitioner's pr~ffered position qualifies as a 
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that 
the employment it is offering to the beneficiary meets the following statutory and regulatory 
requirements: 

Section 214(i)(l) of the Act, 8 U.S;C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: · 

/ 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation m the United 
States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
- practical application of a body of highly specialized knowledge in fields of human 

endeavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and which [(2)] requires the 

·attainment of a bachelor's degree or higher in a specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed 
position must also meet one of the following criteria: 
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(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show . 
that its particular position is so complex or unique that it can be performed 
only by an individual· with a degree; 

(3i The employer normally requires a degree or its equivalent fpr the position; 
or . I 

(4) · The nature of the specific duties [is] so specialized and complex that 
knowl~dge required to perform the duties is usually associated with the 

.. attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) musl)ogically be read together 
with section 2l4(i)(l) of the Act and 8 C.F.R .. § 214.2(h}(4)(ii). In other words, this regulatory 
language must be con~trued in harmony with the thrust of the related provisions and with the 
statute as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that . 
construction of language which takes into account the design · of the statute as a whole is 
preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp .. 489 
U.S. 561 (1989): MatterofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition ·of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions ·for meeting the definition 
ofspedalty occupation would result in particular positions meeting a condition under 8 C.F.R. * 
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. .. 2000). To avoid this illogical and absurd result, 8 C.F.R. * 

. 214.2(h)(4)(iii)(A) m:ust therefore be read as stating additiol)al requirements that a position must 
meet, supplementing the statutory and regulatory definitions ofspecialty occupation. 

Consonant with section 214(i)(l) of the Act and theregulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)( 4 )(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. 
·v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-18 petitions for qualified aliens who are to 
be emplqyed as engineers, computer scientists, certified public accountants, college professors, 
and other such occupations. These profes~ions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree 
in a specific specialty or ·its equivalent directly related tq the duties and responsibilities of the 
particular position, fairly represent the types of specialty occupations that Congress contemplated 
when it created the H-lB visa category. 

I 
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· Counsel for the petitioner submitted, inter alia, the following documents· with the Form 1-129: · 
(1) a letter of support from the petitioner dated May 25, 2011; and (2) copy of a certified Labor 
Condition Application (LCA) . . 

In its letter, the petitioner ~tates · that it is a ;'non-medical' homecare agency specializing in 
caregiving services to the elderly and other adults who do not need nursing home care but do 
require some assistance in meeting their healthcare needs." . The petitioner states that the 
beneficiary's duties "include but are not limited to" the following: . 

Analyze monthly department budgeting and accounting reports to maintain . 
expenditure controls 

Compile and analyze accounting records and other data to determine the 
financial resources required to implement a program . . 

Consult with managers to ensure ·that ·budget adjustments are made m 
accordance with program changes. 

Direct the preparation of regular and special budget reports. 

Examine budget estimates for completeness, accuracy, and conformance with 
procedures and regulations. 

Seek new ways· to improve efficiency and. increase profits. 

Match appropriations for specific programs with appropriations for broader 
programs, including items for emergency funds. 

The petitioner also stated that it requires a minimum of a "College Degree or its equivalent in the 
occupational field, being accounting, finance, business, public administration, economics or 
related field." The petitioner claims · that the proffered position's duties "clearly indicate ·the 
complexity and sophistication of the job duties and it is clear without the required qualification 
of at least a Bachelor's Degree or its equivalent it would not be possible for an individual to 
attend to the job duties." 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, 
and issued an RFE on August 9, 2011. · The petitioner was asked . to. submit, inter alia, 
documentation to establish that a specialty occupation position exists for the beneficiary. The· 
director outlined the specific evidence to be submitted. · 

On October 31, 2011, In response to the director's RFE, the petitioner's prior counsel submitted, 
inter alia, the following documents: (1) a letter from counsel dated October 24, 2011; (2) job 
advertisements posted on the Internet; (3) an evaluation of the educational requirements for the 
proffered position by dated August 23, 2011; (4) the petitioner's promotional 
materials;_ (5) the. petitioner's organizational chart; . and (6) a copy of the petitioner's 20 I 0 U,. S. 
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Income Tax Return -for an· S Corporation. 
I . 

evaluation states that the proffered position "requires an applicant to hold a minimum 
of a Bachelor's degree in Business Administration, Finance, Accounting or related area . ... " 

In response to the director's RFE, counsel for the petitioner supplemented the list of duties 
provided with the petition with the following "detailed explanation of the job duties": 

1. Analyze· monthly department budgeting and accounting reports to maintain 
expenditure controls 

2. Compile and analyze accounting records and otherdata to determine the financial 
resources required to implement a program 

3. Consult with managers to ensure that budget adjustments are made in accordance 
with program changes 

4. Directs preparation of regular and special budget reports to interpret budget . 
directives and to establish policies for carrying out directives 

5. Examine budget estimates for completeness, accuracy, and conformance with 
procedures and regulations 

6. Interpret budget directives and establish policies for carrying out directives 
7. Match appropriations for specific programs with appropriations for broader . 

programs, including items for emergency funds 
8. Perform cost-benefit analyses to compare operating programs, review financial 

requests, or explore alternative financing methods 
9. Provide advice and technical assistance with .cost analysis, fiscal allocation, and 

budget preparation 
10. Review operating budgets to analyze trends affecting budget needs 
11. Seek new ways to improve efficiency and increase profits 
12. Summarize budgets and submit recommendations for the approval or disapproval 

·of funds requests · 
13. Testify before examinin~ and fund-grating authorities, clarifying and promoting 

the proposed budgets 
14. Support operating and capital budget process to include providing support for 

preparation and organization of data for budget meetings and presentations 
15. Maintain complex financial projection income statement model that supports 

budget, strategic planning, capital, cash flow and key ratiO. models 

Counsel also stated that the petitioner requires a minimum of a bachelor's degree in "Business 
Administration, Finance, Accounting or.equivalent" for the proffered.position~ 

0 \ 

The director denied the petition on January 21, 2012, finding that the proffered position does not 
qualify as a specialty occupation. 

On appeal, the petitioner's counsel contends that the director erred in determining that the 
proffered position does not qualify .as a specialty occupation. In a March 15, 2012 Jetter, the 
petitioner contends that the petition satisfied e~ch of the four criterion a1 8 C.F.R . * 
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214.2(h)( 4 )(iii)(A). 
; 

Counsel also submitted an evaluation of the proffered position by , a · 
professor of management at the • _ dated February 29, 2012. In the 
evaluation, _jopines that "no one with less that a bachelor's degree in a specialty 
discipline such as management, accounting, or other specifically related business administration 
disciplines \.\:'Ould be able to successfully function in that position" and that a "baccalaureate 
degree or higher is the normal m~nimum, educational requirement for entry into the position (~l 
budget analyst as described." 

As a preliminary matter, thepetitioner's claim that a bachelor's degree in business administration 
is a minimum requirement for entry into the proffered position is inadequate to establish that the 
proposed position qualifies as a specialty occupation. A petitioner must demonstrate that the 
proffered position requires a precise and specific course of studi that relates directly to the 
position in question. Since there must be a close correlation between the required specialized 
studies and the position, the requirement of a degree with a generalized title, such as business, 
without further specification, does not establish the .position as a specialty occupation. Cf 
Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm'r 1988). 

To prove that a job requires the theoretical and practical appliCation of a body of highly 
specialized knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that 
the position requires the attainment of a bachelor's or higher degree in a specialized field of study 
or its equivalent. As discussed supra, USCIS interprets the degree requirement at 8 C.F.R. § 
214.2(h)(4)(iii)(A) to require a degree in a speCific specialty that is directly related to the 
proposed ·position. Although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more, will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. 1 

Again; the petitioner in this matter . claims that the duties of the proffered positton can be 
performed by an individual . with only a general-purpose bachelor's degree, i.e., a bachelor's 
degree in business adminstration. This assertion is tant~mount to an admission that the proffe1:ed 

1 Specifically, the United States Court of Appeals for the First Circuit exp~ained in Royal Siam that : 

/d. 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may · be a legitimate 
prerequisite for a particular position, requiring such a degree, without more, will not 
justify the granting of a petition for an H-IB specialty occupation visa. See, e.g., Tapis 
lnt'l v. INS, 94 F.Supp,.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; 
cf Matter of Michael Hertz Assocs., 19 I & N Dec. 558, 560 (Comm'r 1988) (providing 
frequently cited analysis in connection with a conceptually similar provision). This is as it 
should be: elsewise, an employer could ensure the granting of a specialty occupation visa 
petition by the simple expedient of creating a generic (and essentially artificial) degree 
requirement. 
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position is not in fact a specialty occupation. The director's decision must therefore be affirmed · 
and the petition denied on this basis alone. 

· Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered 
position qualifies as a specialty occupation,. the AAO turns next to the criteria at 8 C.F.R. § 
214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher degree in a specific specialty or its 
equivalent is normally the minimum requirement for entry into · the particular position; and a 
degree requirement in a specific sp~cialtyis common to the industry in parallelpositions among 
similar organizations or a particular position is so complex or unique that it can be performed 
only by an individual with a degree in a specific specialty. Factors considered by the AAO when 
determining these criteria include: whether the U.S. Department of Labor's Occupational 
Outlook Handbook (Handbook), 2 on which the AAO routinely relies for the educational . 
requirements of particular· occupations, reports the industry requires a degree in a specific 
specialty; whether the industry's professional association has made a degree in a specific 
specialty a minimum entry requirement; and whether letters or affidavits from firms or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36F. Supp. 2d 1151, '1165 (D. Minn. 1999) (quoting 
Hird/Blaker. Corp. v.· Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

The petitioner claims in the LCA that the proffered position falls under the occupational category 
"Budget Analysts." With regard to "Budget Analysts:•; the Handbook states: . 

What Budget Analysts Do 

Budget analysts help public and private institutions organize their finances. They 
prepare budget reports and monitor institutional spending. 

Duties 

Budget analysts typically do the following: 

• Work with program and project managers to develop the organization's budget 
• · Review managers' budget proposals . for completeness, accuracy, and 

compliance with laws and other regulations 
• Combine all the program and department budgets together into a consolidated 

organizational budgetand review all funding requests for merit 
• Explain their recommendations for funding requests to others in the 

organization, legislators, and the public 
• · Help the chief openition officer, agency head, or other top managers analyze 

the ·proposed · plan and find alternatives · if . the projected results are 
unsatisfactory 

• Monitor organizational spending to ensure that it is within budget 
• Inform program managers of the status and availability of funds · 

2 The AAO's references to the Handbook are to the 2012-2013 edition available online. The Handbook, 
which is available in printed form, may also be accessed on the Internet at http://www.bls.gov/ooh/. 
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• Estimate future financial needs 

Budget analysts advise various institutions- including governments, universities, 
and businesses-on how to organize their finances. They prepare annual and 
special reports and evaluate budget proposals. They analyze data to determine the 
costs and benefits of various programs and recommend funding . levels based on 
their findings. Although elected officials (in government) or top executives (in a 
private company) usually make the final decision on an organization's budget, 
they rely on the work of budget analysts to prepare .the information for that 
decision. For more information about elected officials and top executives, see the 
profiles on legislators and top executives. 

Sometimes, budget analysts use cost-benefit analyses to review financial requests, 
assess pro·gram tradeoffs, and explore alternative funding methods. Budget 
analysts also may examine past budgets and research economic and financial 
developments that affect the ·organization's income and expenditures. Budget 
analysts may recommend program spending cuts or redistributing extra funds. 

Throughout the year, budget analysts oversee spending to ensure compliance with 
the budget ~md determine whether changes to funding levels are needed for certain 
programs. Analysts also evaluate programs to determine whether they are 
producing the desired results. 

In addition· to providing technical analysis, budget analysts must effectively 
communicate their recommendations to officials within the organization. For 
example, if there is a, difference between the approved budget and actual 
spending, budget analysts may write a report explaining the variations and 
recommend changes to reconcile the differences. 

Budget analysts working in government attend committee hearings to explain 
their recommendations to legislators. Occasionally, budget analysts may evaluate 
how well a program is doing, provide policy analysis, and draft budget-related 
legislation. 

U.S. Dep't of Labor, Bureau of Labor _Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Budget Analysts," http://www .bls.gov/oohlbusiness-and-financial/budget -anal ysts.htm#tab-2 
(last visited Feb. 4, 2013). 

While the Handbook reports that a bachelor-'s degree is "typically required," it does not state that 
such a degree must be in a specific specialty. See id. at http://www.bls.gov/oohlbusiness-and
financial/budget-analysts.htm#tab-4 (last visited Feb. 4, 2013). This is evident in the 
Handbook's discussion in the "How to Become a Budget Analyst" section of its chapter on 
"Budget Analysts," which does not specify a minimum requirement of a bachelor's degree in a 
specific specialty for entry into·the occupation: 

How to Become a Budget Analyst 
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A bachelor's degree is typically required, although some employers prefer 
candidates with a master's degree. 

Education 

Employers generally require budget analysts to have at least a bachelor's degree . 
. However, some employers may require ~andidates to have a master's degree. 

Because developing a budget requires strong numerical and analytical skills, 
courses in statistics or acco.unting are helpful. For the federal government, a 
bachelor's degree in any field is enough for an entry-level budget analyst position. 
State and local governments have varying requirements but .usually require a 
bachelor's degree in one of many areas, such as accounting, finance, business, 
public administration, economics, statistics, political science, or sociology . 

. Sometimes, budget-related or finance-related work experience can be substituted 
for formal education. · · 

/d. It cannot be found, therefore, that the "Budget Analysts" chapter in the 2012-2013 edition of 
the Handbook indicates that budget manager positions as a category require at. least a bachelor's 
degree level of knowledge in a specific specialty. /d. . · 

As the Handbook indicates that the proffered position does not belong to an occupational 
classification for which there is a standard, minimum entry requirement of at. least a bachelor's 
degree in a specific specialty, or its equivalent, and as the duties of the proffered position as 
described in the record of proceeding do not indicate that the particular position proffered in this 
petition is one for which a baccalaureate or higher degree or its equivalent in a specific specialty 
is normally the minirimm requirement for entry, the petitioner failed to satisfy the first criterion 
of 8 C.F.R. § 214.2(h)( 4 )(iii)(A). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a 
requirement of a bachelor's .or higher degree, in a specific specialty, is common to the petitioner's 
industry in positions that are· both: ( 1) parallel to the proffered position; and (2) located in 
organizations that are similar to the petitioner. 

As stated earlier, in determining whether there is such a common degree requirement, factors 
often considered by USCIS include: whether the Handbook reports that the industry requires a 
degree; whether the industry's professional association has made a degree a minimum entry 
requirement; .and whether letters or affidavits from firms or individuals in the industry attest that 
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

Here, and as already discussed, the petitioner has not established that its proffered position is one 
for which the Handbook reports a standard, industry-wide requirement of at least a bachelor's 
degree in a specific specialty or its equivalent. Also, there are no submissions from professional 
associations, individuals, or similar firms in the petitioner's industry attesting that individuals 
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.employed in positions parallel to the proffered position are routinely required to have a minimum 
of a bachelor's degree in a specific specialty or its equivalent for entry into those positions. · 
Furthenpore, for the reasons discussed below, the petitioner's reliance upon the job vacancy 
advertisements it submitted is misplaced. 

In support of its. assertion that the degree requirement is common to the petitioner's industry in 
parallel positions among similar organizations; the petitioner submitted copies of 18 
advertisements as evidence that its degree requirement is standard.amongst its peer organizations 
for parallel positions. Specifically, the petitioner submitted advertisements for the following 
positions posted on the Internet: 

I 

1. Budget Analyst for Aubuchon Hardware requiring a bachelor's degree m business 
administration or finance; 

2. Budget Analyst for American Family Life Insurance Company . of Columbus (Atlac) 
requiring a bachelor's degree and five to seven years of experience; 

3. Budget Analyst for California State University, Monterey Bay requiring a bachelor's 
degree; · 

4 . Budget Analyst for IntelliWare Systems requiring a bachelor's degree and five to seven · 
. years of experience; . 

5. Budget Analyst for IMC, Inc, requiring a bachelor's degree witll. a preference for a :·sA in 
Finance or Accounting"; 

6. Principal Budget Analyst for ·Berkeley National Lab requiring a bachelor's degree in 
"accounting, · finance, or business, with at least six to eight years of relevant job 
experiences"; 

7. Budget Analyst for National Asian Pacific Center on Aging requiring a "[d Iegree in 
accounting or related field"; . 

8. Junior Budget Analyst for Team Detroit requiring a bachelor's degree; 
9. Budget Analyst for Presidio Trust requiring a "bachelors [sic] degree Ill accounting, 

finance, or business, or a combination of education ·and experience ... ": 
10. Budget ·Analyst for ServiceSource requiring a bachelor's degree in a finance-related field 

and two to five years of experience; · · 
11. Financial Budget Analyst for Troy University requiring a·-bachelor's degree in accounting 

and a minimum of "three years of accounting and/or financial management experience"; 
12. Acfountant/Budget Analyst for an unknown "large organization in Newark, DE" 

requiring a bachelor's degree in "Accounting, ·Finance, or Business Administration . and 
3+ years of progressive job related experience"; · 

13. Budget Analyst for Tad PGS, Inc. requiring a bachelor's degree in "accounting, finance, 
engineering, construction management or construction engineering, or demonstrated 
equivalent"; 

14 . . Senior Budget Analyst for an unknown entity requiring "7-10+ years of strong Army 
budget experience (HQ and program level) and a · minimum of a bachelor's degree . in 
"Accounting or Finance-related discipline"; 

15. Budget Analyst for New York University requiring a bachelor's degree in accounting or 
finance; 

16. Senior Budget Analyst for Santa Chira University requiring a "BS Accounting or 
Finance" and "[a]t least six years of relevant accounting experience"; 
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17. Budget Analystfor a "large for-profit hospital located in Clinton, MD" requiring a "BS 
degree in Accounting, or Finance- Minimum two years of accounting experience within 

, a healthcare environment"; and 
18. SAP Budget Analyst for Goodrich Corporation requiring a bachelor's degree in 

accounting or finance and "5 years relevant experience with emphasis in project/program 
financial management .... " 

The advertisements provided, however, establish at best that a bachelor's degree is generally 
required for most of the positions posted, but a bachelor's degree or the equivalent .in a spec(fi"c; 
specialty is not. 

Specifically, as noted above, the first, sixth, ninth, and twelfth advertisements state that a 
bachelor's degree in such fields as business. or business administration is a requirement. Again, 
although a general-purpose bachelor's degree, such as a degree in business, may be a legitimate 
prerequisite for a particular position, requiring such a degree, without more, will not justify a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Cherto.ff, 484 F. 3d at 147. Also, since there must be a close. correlation bet ween 

· the required specialized studies and the position, the requirement of a degree with a generalized 
· title, such as business administration, without further specification, does not establish the · 
position as a specialty occupation. Cf. Matter of Michael Hertz Associates, 19 l&N Dec. 558. 

. \ . . . . 

Further; the second, third, fourth, fifth, and eighth advertisements only state that a bachelor's 
degree without an·y specialty is required. While the IMC, Inc advertisement states that a BA i1i 
Finance or Accounting is preferred, a preference for an individual with a degree is. not an 
indication of a requi(ement for at least a bachelor's degree in a specifiC specialty or its equivalent 
for entry into the position. 

The thirteenth advertisement states that the advertised positipn requires a bachelor's degree in 
such disparate fields as accounting and construction engineering. In general, provided the 
specialties are closely related, e.g., chemistry and biochemistry, a minimum of a bachelor's or 
higher degree in more than one specialty is recognized as satisfying the "degree in. the specific 
specialty" requirement of section 214(i)(l)(B) of the Act. In such a case, the required "body of 
highly specialized knowledge" would essentially be the same. Since there must be a .close 
correlation betweeri the required "body of highly spedalized knowledge" and the· position, 
however, a minimum entry requirement of a degree in two disparate fields, .such as philosophy 
and engineering, would not meet the statutory requiremeqt that the degree be "in the specific 
specialty," unless the petitioner establishes how·'each field is directly related to the duties and 
responsibilities of the particular position such that the required "body of highly specialized 
knowledge" is essentially an amalgamation of these different specialties. Section 214(i)(1)(8) _ 
(emphasis added). 

Moreover, all of the job advertisements are for unknown organizations or organizations that do 
not appear to be similar to the petitioner and the petitioner has not provided any probative . . 

evidence. to suggest otherwise. For example, the· advertising organizations include nonprofit 
charitable organizations (seventh and tenth advertisements), universities (eleventh, fifteenth, and 
sixteenth advertisements), a hospital (seventeenth advertisement), and a Fortune 500 company 
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that is a "global supplier of systems and services to aircraft and engine manufacturers, airlines 
and defense forces around the world (eighteenth advertisement). 

It is also noted that many of the advertisements are for senior-level pos1t1ons whereas the 
proffered position is for an entry-level budget analyst position as indicated on the LCA where the 
petitioner designated the proffered position as a Level I position: See U.S. Dep't of Labor, Emp:t & 
Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric. Immigration Programs 
(rev. Nov. 2009), . available ·at 
http://www .foreignlaborcert.doleta.gov /pdf/NPWHC--:-Guidance_Revised_l 1_2009. pdf. 

Thus, for the reasons discussed above, the documentation provided does not establish ,that a 
bachelor's degree (or higher) in a specific specialty, or its equivalent, i.s common to the industry' 

. in parallel positions among similar organizations. 3 
. 

For the reasons discussed above, the petitioner has not satisfied the first alternative prong of 8 
C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The petitioner also has not satisfied the . second alternative prong of 8 C.F.R. * 
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree." The record 
does not demonstrate any complexity or unique nature of the proffered position that distinguishes 
if from similar but non-specialty degre~d or even non-degreed employment under the second 
prong of the criterion. A review of the recqrd indicates that the petitioner has failed to credibly 
demonstrate what duties the beneficiary will be responsible for or perform on a day-to-day basis. 
Nevertheless, even assuming the beneficiary will perform the duties as described, these duties do 
not entail such complexity or uniqueness as to constitute a position so complex or unique that it 
can be performed orily by a person with at least a bachelor's degree in a specific specialty or its 
equivalent. 

3 Although the size of the relevant study population is unkn()wn, the petitioner fails to demonstrate what 
statistically valid inferences, · if ~ny, can be drawn from just eighteen job advertisements with regard to 
determining the common educational requirements for entry into parallel positions In similar companies. 
See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there 
is no indication that the advertisements were randomly selected, the va:Jidity of any such inferences could 
not be accurately determined even if the sampling. unit were sufficiently large. See id. at 195-196 
(explaining that "[r]andom selection is the key to [the] process [of probability sampling]" and that 
"random selection offers access to the body of probability theory, which provides the basis for estimates 
of population parameters and estimates of error"). 

As such, even if the job announcements supported the finding that the position of part-time budget analysl 
for a nonmedical homecare agency required a bachelor's or higher degree in a specific specialty or its 
equivalent, it cannot be found that such a limited number of postings that appear to have been consciously 
selected could credibly refute the findings of the Handbook published by the Bureau of Labor Statistics 
that such a position does not require at least a baccalaureate degree in a specific specialty for entry into 
the occupation in the United States. · 
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Further, the petitioner ·has not id.entified any specific duties that elevate the position to one that 
would require the education obtained through at least a four-year university program in a specific 
discipline or its equivalent. Thus, the petitioner has not established that a baccalaureate or. higher 
degree in a specific specialty or its equivalent is common to the industry .in parallel positions 
among similar organizations or, in the alternative, that the proffered position is so complex or 
unique that it can be performed only by an individual with a degree in a specific discipline or its 
equivalent. The petitioner has therefore failed to establish the alternative prongs of the criterion 
at 8 C.F.R. § 2l4.2(h)(4)(iii)(A)(2). 

Next, the record of proceeding does not establish a prior history of recruiting, hiring, and 
employing in the proffered position only persons with at' least a bachelor's degree, or the 
equivalent, in a specific specialty. Therefore, the petitioner has not satisfied the third criterion of 
8 C.F.R. § 214.2(h)(4)(iii)(A):4 

. · . 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 2l4.2(h)(4)(iii)(A), 
which is reserved for positions with specific duties so speciali~ed and complex that their 
performance requires knowledge that is usually associated with the attainment of a baccalaureate 
or higher degree .in a specific specialty or its equivalent. Again, relative specialization and 
complexity have not been developed by the petitioner as an aspect of the proffered position . 
. Even if relative specialization and complexity had been claimed, the proposed duties have not 
been described with sufficient specificity to show that they are more specialized and complex 
than budget analyst positions that are not usually (.lssociated with at least a bachelor's degree in a 
specific specialty.5 

· 

4 While a petitioner may bel.ieve or otherwise assert that a proffered 'position requires a degree, that 
opinion alone without corroborating evidence cannot establish the position as a specialty occupation. 
Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be broughno the United States to perform any occupation as 
long as the employer artificially created a·token degree requirement, whereby all individuals employed in 
a particular position possessed a· baccalaureate or higher degree in the specific specialty or its equivalent. 
See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only 
symbolic and the proffered position does not in fact require such a specialty degree or its equivalent to 
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty 
occupation. See § 214(i)(l) of the Act; 8 .t .F.R. § 214.2(h)(4)(ii) (defining the term "specialty 
occupation"). · ' 

5 Moreover, as noted above, the petitioner has designated the proffered position as a Level I position on 
the submitted Labor Condition Application (LCA), indicating that it is an entry-level position for an 
employee who has only basic understanding of the occupation. See U.S. Dep't of Labor, Emp't & 
Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric. Immigration Programs 
(rev·. Nov. 2009), available at 
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_I i_2009.pdf. Therefore, it is 
simply not credible that the position is one with specialized and complex duties, as such a higher-level 

· position would likely be classified at a higher level, such as a Level IV position, requiring ·a significantly 
higher prevailing wage. It is incumbent upon the petitioner to ~esolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile· such inconsistencies will n()t suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter ofHo, 
19 I&N Dec. 582,591-92 (BIA 1988). : 
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Lastly, the AAO will briefly address the opinions by The AAO 
finds· no probative value in the opinions rendered as they are not based upon sufficient 
information about the budget analyst position proposed here. USCIS may, in its discretion. use 
as advisory opinions statements submitted as expert testimony. ·However, where an opinion is 
not in accord with other information or is in any way questionable, USCIS· is not required to 
accept or may give less weight to that evidence. Matterof Caron International, 19 I&N Dec. 
791 (Comm'r 1988). 

Specifically, the .content of both letters does not demonstrate that the opinions are based upon 
sufficient information about the particular position at issue. First, there is no indication that 
either _ have any experience as budget analysts, or any experience 
in the nonmedical home care industry. Second, the letters reveal that the writers' knowledge of 
the position is limited to the duties provideo to them by the petitioner. Third, neither evaluator 
relates any personal observations of the petitioner's operations or of the work that the beneficiary 
would perform, nor do they state that that they have reviewed any projects or work products 
related to the proffered position. Fourth, the opinions do not relate their conclusions to specific, 
concrete aspects of this petitioner's business operations to demonstrate a sound factual basis for 
their conclusions about the educational requirements for the particular position here at issue. 

The petitioner has failed to establish that it has satisfied any of the criteria at 8 C.F.R. * 
214.2(h)'(4)(iii)(A) and, therefore, it cannot be found that the proffered position qi..talifies as a 
specialty occupation. The appeal will be dismissed and the petition denied for thi.s reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient documentation to. demonstrate that the posi'tion is a 
specialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
relevant only when the job is found to be a ~pecialty occupation. As discussed in this decision, 
the petitioner did not submit sufficient evidence regarding the proffered position to determine 
that it i~ a specialty occupation and, therefore, the issue of whether it will require a baccalaureate 
or higher degree, or its equivalent, in a specific specialty also cannot be determineq. Therefore, 
the AAO n.eed not and will not address the beneficiary's qualifications further. 

1n visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. § 291 of the Act, 8_ y~S.C. § 1361. Her:e, that burden has not been 
met. 

ORDER: The appeal is dismissed. The petition is denied. 


