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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal befot~ the Administrative· Appeals Office (AAO). The appeal will be dismissed. 
The petition will be qenied. 

On the Form I-129 visa petition, the petitioner describes itself as a turnkey office space, office 
management solutions, and business center established in 20051 In order to employ the-beneficiary 
in what it designates: as a business development manager position, the petitioner seeks to classify 
her as a rionimmignmt workerin a specialty occupation pursu~nt to section 101(a)(15)(H)(i)(b) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied :the petition, finding that the petitioner f~iled to establish that the proffered 
position qualifies as ~ specialty occupation in accordance with ~e applicable statutory and regulatory 
provisions. On appeal, the petitioner asserts that tlie director's; basis for dental of the petition was 
error:1eous and contends that it satisfied an ·evidentiary requirements. . 

' 

The record of proceeding before the AAO contains: (1)' the Form I-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the noticebf decision; and (5) the Form I-290B aqd supporting materials. The AAO 

· reviewed the record i~ its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agreeS (With the director that the petitioner 
has not established eligibility for the benefit sought. Accordingly, the director's decision will not b~ 
disturbed. The appeal will be dismissed, and the petition will be denied. 

. . 

The primary, issue for conside~ation is ' whether the petitione~'s proffered position qualifies as a 
specialty occupation. · To meet its burden of proof in this regard, the petitioner must establish that 
the employment it . is offering to the. be~eficiary meets the applicable statutory and regulatory 
requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the tel:m "specialty occupation" as an 
occupation that requi~es: . 

(A) 

(B) 

' 
theoretical and practical application of a body of highly spedalized 
knowledge, and 

attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for. entry into the occupation in the United 
States.: 

The regulation at 8 CTR. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized ·knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health, education, 
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business spe~ialties, accounting, law, theology, and t~e arts, and which [(2)] 
requires the a~tai:p.ment of a bachelor's degree or higher :in a specific specialty, or 
its :equivalent~ as a minimum for entry into theoccupatiqn in the United States. 

i ; 

Pursuant to 8 C.F.R. .§ 214.2(h)(4)(iii)(A), to qualify as a speci~lty occupation, a proposed position 
. must also meet one of the following criteria: 

(1) 

(2) 

(3) 

(4)_ 

A ba~calaureate or higher degree or its eq~ivalent is normally · the 
minimum requirement for entry into the particul&r position; · 

The d~gree requirement is common . to the _indu,stry in parallel positions 
among similar organization.s or, in the alternative, an employer may show 
that its particular -position is so complex or·: unique that it can be 
performed only by an individual with a degree; · 

The eqiployer noniially requires a degree OF its equivalent for the 
• • I · 

positl<?n; or 

The nllture of the specific duties [is] so specii;tlized and complex that 
"• J 

knowledge required to perform the du_ties is us"(.mlly associated with the 
attainment of a baccalaurea~e or higher -degree._ 

As a threshold issue, · it is noted that 8 C.F.R. § 214.2(h)( 4)(iii)(A) must logically be read together 
with section 214(i)(l) of.the Act and 8 C.F.R. § 214.2(h)(4)((i). In other words, this regulatory 
language must be co~strued in harmony with the thrust -of the related provisions and with the statute 
as a whole. SeeK Mart COrp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which t'*es into account the design of the statute as a whole is preferred); see· also 
COlT Independence }oint Venture v. Federal Sav. and Loari Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 ; I&N Dec.· 503 (BIA 1996). As such,: the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) ,should logical~y be read as being necess<,~.ry but not necessarily sufficient to 
meet the statutory an.d regulatory definition of specialty occupation. To otherwise interpret this 

. section as stating the necessary and sufficient conditions for ;meeting the definition of specialty 
occupation would · 'result in particular positions meeting a . condition under 8 C.F.R. 

. § 214.2(h)(4)(iii)(A) ~ut not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F. 3d 384, 387 (5th Cir. 2000), To avoid · this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore· be read as stating additional requirements that a position must 
meet, supplementing the ·statutory and regulatory definitions.of specialty occupation. 

Consonant w'ith sectibn 214(i)(l) of the Act and the regulatioq at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and . ~igration Services (USCIS) consistently interprets the term "degree" in the 
criteria . at 8 C.P.R. '§ 214.2(h)( 4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a. specific spec~alty .that is directly related to the proffere~ position. See Royal Sicim Corp. v. 
Chertoff, 484 F.3d p9, 147 (lst Cir. 2007) (describing "a, degree requirement in a specific 
specialty" .as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approve,s H-1B petitions for qualified aliens who ar~ to be 
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I . 
employed as engine~rs, computer scientists, certified public accountants, . college professors, and 
other such occupati9ns. These professions, for which ·petitioners. have regularly been able to 
establish a: minimum)entry requirement in the United States of ':1 baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties ·and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H -1 B visa category. 

In the petition signed on October 28, 2011; the petitioner 1ndicares that it is seeking the beneficiary's 
· services as a business~development manager on a full-time ba~is at the rate of pay of $65,187 per 
year. In the October ~o,: 20 llletter of support, the petitioner states the following: · 1 

As Business Development M;mager at [the petitioning' company], [the beneficiarvl 
will be based out of [the petitioner's] beautiful location in 
[The beneficiary's] duties and responsibilities will indude, but are not be [sic] 
limited to: generating new business leads for both the business center and co-

. working components . of [the . petitioning] company; networking with commercial 
property agents and comrimnity groups to ensure high ' quality leads; contacting 
clients and hospitality and relocation managers in corporate America and the 
International sector to sell the company's portfolio of services; . overseeing a new 
international division of the company related to investor relations; putting into place 

··an enhanced ' Virtual Client Program catering to international clients; working 
directly with the CEO on international business development; managing operations 
of the 65,000 sq. feet office space; and developing a high level of awareness of the 
company/serv:ices among Fortune 500 and 100 global companies. 

In addition, the petitioner states, "The position of Business Development Manager is a specialty 
I. • • 

occupation that requires at least a Bachelor's Degree in Hospitality or Event Management or 
Marketing and a mi~imum of one year of experience in the Hospitality Industry as the minimum 

. requirements." 

With the Form 1-129 ;petition, the petitioner submitted a docum.ent entitled "Business Development 
Manager." The document states the duties and qualifications ofthe proffered position as follows: 

As a Business: Development Manager[; the beneficiary].js responsible for generating 
new busine~s. Specifically, this. involves networking with commercial property 
agents, community groups and developing ·relationships with them to ensure the 
highest possible level .of leads and new busines·s is ·generated, not only in the 
business cente,r component, but in the coworking enviro~ment as well. The Business 
Development Ma!}ager will also create bus1ness opportunities directly by contatting 
existing and riew clients, as well as hospitality and relocation managers of corporate 
America and the international· sector, ·in order to sell ! the company's portfolio of 
services. Part of this role involves selling to clients. face to face; therefore a 
consultative approach in hospitality and 'event management will be required. 

Essential Duties and Responsibilities: 
f 
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• Oversee hew· division of company - related tb investor relations in the 
international sector (international experience required). 

• ·Put in place an enhanced Virtual Client Program Cqtering_to International based 
corporations primarily from Spanish; Portuguese anq French speaking countries. 

• Work directly with owner in business development of new international markets 
within the. European Union doing business in the United States. 

• ·Work directly with owner in managing operations of.64,000 square feet of office 
space yieH:ling over $2~0Kmonthly reven~e. 

• · Acquiring' and developing a portfolio of international key accounts[.]. 
• Growing business from existing customers as weir as creating thd international 

·pipeline. j · 

• Reporting; on sales activity[.] 
• Development of a highlevel o~ awareness and the apvancement of workspace as 

a service t'o fortune [sic] 500 & 100 global companie.s. 

* * * 
. I 

Qualifications: 

To .peiform this position successfully, an individual must be able to perform each 
essential duty satisfactorily. The requirements listed below are representative of the 
knowledge, s~ill, and or ability required. ' 

• Minimum1 of one year [of] experience in the Hospitality Industry, preferably 
international. 

• Bachelor'~ degree in Hospitality or Event Management or Marketing .. 
• Ability to read and interpret documents such as safety rules, operating and 

maintenance instructions, and procedure manuals. Ability to write routine 
reports and correspondence. Ability to speak effeCtively before groups of clients· 
or employees of organizations. (French, English, Portuguese and Spanish 
preferred)[.] . 

• To perform this job successfully, an individual· should be fluent in computer 
. l . . . . . 

literacy in; the following MS Office Suite, Website design and iWorks (others a 
plus). 

I 

4 

The petitioner also spbmitted a copy of the beneficiary's Bachelor of Arts pegree in Hospitality 
Management and Events Management and tran~cript from ·in 

awarded in June- 2010. 

In addition, the petitioner submitted a Labor Condition Application (LCA) in support of the instant 
H-lB petition. The A,Ao notes that the LCA designation for the proffered position corresponds to 
the occupational classification of "Marketing Managers" -SOC (ONET/OES Code) 11-2021, at a 
Level I (entry level) wage. · 
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The petitioner also provided evidence in .support of the petitiqn, including, the following: (1) an 
excerpt entitled "Summary Report for: 11·:,2021.00- Marketing Managers" from the Occupational 
Information Network . (O*NET); (2) an. excerpt ·entitled "Aavertising, Marketing, Promotions, 
Public Relations, and Sales:Managers" from the U.S. Departme'ntof Labor's (DOL's) Occupational 
Ou.tlook Handbook (hereinafter the Handbook); and (3) documentation regarding the petitioner's 
business operations and services; (4) financial do<;:uments for the petitioner; and (5) marketing 
materials promoting the petitioner's services. 

The director found the evidence insufficient to establish eligibility for the benefit sought, and issued 
an RFE on November 10, 2011. The petitioner was asked to submit.documentation (1) toestablish 
that a specialty occupation position exists for the beneficiary; and (2) to establ~sh the beneficiary 
qualifies for a specia1ty occupation.· The director outlined th~ specific evidence to be submitted. 
The AAO notes that the director specifically requested the petitioner submit a detailed statement to: 
explain the beneficiary's proposed duties and responsibilitie~; indicate the percentage to time 
devoted to each duty; and state the educational requirements for these duties. 

. . t . 

On January 9,. 2012, the petitioner and counsel responded to the director's RFE. Specifically, the 
netitioner and counsd submitted, in part, (1) a letter from 

(2) a letter from 
(3) a document wi!h excerpts from various university websites; 1 (4)·a printout from 

~ website regarding career opportunities available for graduates 
in the hospitality industry; (5) a document that lists a few courses studied by the beneficiary that the 
petitioner and counsel claim are relevant to the proffered pqsiti,on; (6) a printout that describes the 
term "Hoteiing"; and (7) documentation regarding the petitioner's center manager; front desk 
coordinator, and clieq.t services. coordinator. 

In addition, the peti~ioner submitted an undated letter. In the letter, the petitioner provides the 
following about the beneficiary's duties in the proffered position: 

[The beneficiary's] main focus will be in Business D~velopment, with the South 
American and European Markets for [the petitioner's] new centers, as well as, 
supporting myself and my partner in the consulting 'aspects of [the petitioner's] 
Business, when it comes to development of new markets in that arena as well. 

The AAO observes that despite the director's finding that the petitioner's description of the proposed 
duties was nonspecifi~, the petitioner elected not to provide a more detailed description of the duties 
the beneficiary would perform. Consequently, in the instant case, the petitioner did not provide any 
specific information with regard to the order of importance aud/or frequency of occurrence with 
which the beneficiary will perform the functions and tasks. Thus, the petitioner failed to specify 
'Yhich tasks were major functions of the proffered position, 'moreqver, it did not establish the 
frequency with which each of the duties would be performed (e.g., regularly, periodically or at 

1 It must be noted for the record that one of the university websites indicates that the university is located in 
the United Kingdom and, therefore, it is irrelevant to the instant case. · 
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irregular intervals). As a result, the petitioner did not establish the primary and essential functions 
of the proffered positiQn. No explanation for failing to submit t~is information was provided. 

' . . . 

In addition, in the undated· letter, the petitioner states that "it ha~ become common practice and even 
a requirement in the industry for candidates to the -position of business development manager to 
possess a minimum 'of a bachelor in hospitality and events management as well as international 
experience and lang4age skills." However, as previously not~d, in the October 20, 2011 letter of 
support and docume:rlt entitled "Business Development Manager," the petitioner indicates that the 
proffered position requires a bachelor's degree in hospitality, event management, or marketing, and 
a minimum of one year of experience in the hospitality industry. No explanation for the variance 

'd d 2 ' was prov1 e . 

The director reviewe~ the inform.ation.provided by the petitioner and counsel to determine whether 
the petitioner had established eligibility for the benefit sought. Although the petitioner claimed that 
the beneficiary would serve in a specialty occupation, the director determined that the petitioner 
failed to establish how the beneficiary's immediate duties would necessitate services at a level 
requiring the theoretical and practical application of at least a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty. The dir~ctor denied the petition on January 
19, 2012. The petitioner submitted an appeal of the denial of the H-1B petition. With the appeal, 
the petitioner submitted additional evidence. 3 

· . . . 

The issue l;>efore the AAO is whether the petitioner has provided sufficient evidence to establish that 
it would employ the beneficiary in a specialty occupation position. The AAO will first make some 
preliminary findings, that are material to this decision's application of the H-1B statutory and 

• 1 ~. 

2 The petitioner has piovided . inconsistent information as to the ed~cational requirement for the proffered 
position. It is incumb.ent upon the petitioner to resolve any incon~istencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where th~ truth lies. Matter of Ho;19 I&N Dec. 
582, 591-92 (BIA 1988). . .. 

3 With regard to documentation submitted on appeal that was encompassed by the director's RFE, the AAO 
notes that this evidence is OJ.ltside the scope of the appeal. The regulations indicate that the petitioner shall 
submit additional evidence as the director, inhis or her discretion, may deem necess;try in the adjudication of 
the petition. See 8 C.P.R. §§ I

1
03.2(b)(8); 214.2(h)(9)(i). The purpose of the request for evidence is to elicit 

further information that clarifies whether eligibility for the benefit sought has been established, as of the time 
the petition is filed. Sef! 8 C.P.R. § 103.2(b)(l), (8), and (12). The f:;tilure to submit requested evidence that 

· precludes a materialliqe of inquiry shall be grounds for denying the petition. 8 C.P.R.§ 103.2(b)(l4). 
' . 

Where, as here, a petitioner has been put on notice of a deficiency' in the evidence and has been given an. 
opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first time on 
appeal. See Matter of.Soriano, 19 I&N Dec. 764 (BIA 1988); see dlso Matter of Obaigbena, 19 I&N Dec. 
533 (BIA 1988). 1f the petitioner had wanted the submitted evidence to be considered, it should have 
submitted it with the Initial petition or in response to the director's request for evidence. !d. The petitioner 
has not provided a valid reason for not previously submitting the evidence. Under the circumstances, the 
AAO need not and doe·s not consider the sufficiency of the evidence submitted for the first time on appeal. 
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regulatory framework to the proffered position as described in tie record of proceeding. 

When determining whether a position is a specialty occupation, :it is important to consider the nature 
of the business offering the ell{ployment and the description ot:the specific duties of the position as 
it relates to the particular employer. To ascertain the intent of a petitioner, USCIS looks to the 
Form I-129 and the documents filed in support of the petitioJi. It is only in this manner that the 
agency can determiny the exact position offered, the location of employment, the proffered wage, et 
cetera. Pursuant to 8'C.R.R. § 214.2(h)(9)(i), the director has the responsibility to consider all of the 
evidence submitted by a petitioner and such other evidence 'that he or she may independently 
require to assist his or her adjudication. ·· Further, the. regut'ation at 8 C.P.R. § 214.2(h)(4)(iv) 
provides that "[a]n ,H~lB petition involving a specialty occupation shall be accompanied by 
[ d]ocumentation ... or any other required evidence sufficient to establish ... that the services the 
beneficiary is to perform are in a specialty occupation." · 

For H-1B approval, the petition~r must demonstrate a legitim~t~ Aeed for an employee exists and to 
substantiate that it ~as H~ 1B caliber work for the beneficiary for the period of employment 
requested in the petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to 
require the services of a person with at .least a bachelor's degree in a specific specialty, or its 
equivalent; to perform duties at a level that requires the theoretical and practical application of at 
least a bachelor's degree level of a body of highly specialized ~owledge in a specific specialty for 
the period specified ip. the petition. 

The AAO notes that :it is reasonable to assume that the size of 1an employer's business has or could 
have an impact on the du!ies of a particular position. See EG. Enterprises, Inc. d/b/a/ Mexican 
Wholesale Grocery v Department of Homeland Security, 467 F. Supp. 2d 728 (E.D. Mich. 2006). 
Thus, the size of a petitioner may ,be considered as a comportent of the nature of the petitioner's 
business, as the size impacts upon the duties of a particular position. ·In matters where a petitioner's 
business is relatively small, the AAO reviews the record for evidence that its operations, are, 
nevertheless, of sufficient complexity to indicate that it would employ the beneficiary in position 
requiring the theoretical and practical application of a body of highly specialized knowledge that 
may · be obtained only through a baccalaureate degree or high,er in· or its equivalent in a specific 
specialty. Additionally, when a petitioner employs relatively few people, it may be necessary for 
the petitioner to est~blish how the beneficiary will be relieved from performing non-qualifying 
duties . · · ' 

For an H-lB petition tq be granted, the petitioner must provide sufficient evidence to establish that 
it · will employ the ,beneficiary in ·a specialty occupation position. Going on record without 

. supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec . . 158, 165 (Comm'r 1998). USCIS regulations 
affirmatively require ' a petitioner to establish eligibility for thd benefit it is seeking at th.e time the 
petition is filed. See 8 C.F.R. § 10~.2(b)(1). 

Upon review , of the record of proceeding, the AAO notes ' that the petitioner's claimed entry 
requirement of at least a ·bachelor's degree iii "Hospitality or Event Management or Marketing" for 
the proffered positiml., without more, is inadequate to establish that the proposed position qualifies 
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as a specialty occup~tion. In general, provided the spe~ialties . are closely related, e.g., chemistry 
and biochemistry, a :minimum of a bachelor's or higher degree in more than one specialty is 
recognized as satisfying the "degreein the specific specialty" requirement of section 21.4(i)(l)(B) of 
the Act. In such a ca'se, the required "body of highly specialized knowledge" would essentially be 
the same. Since there must be a dose correlation between the tequired "body of highly specialized 
knowledge" and the position, however, a minimum entry requirement of a degree in two disparate 
fields, such as philosophy and engineering; would not meet the statutory requirement that the degree 
be "in the specific sp;ecialty," unless the petitioner establishes how each field is directly related to 
the duties and responsibilities of the particular position such thai the required "body of highly 

·specialized knowledge" ·is essentially an amalgamation of these different specialties. Section 
Z14(i)(l)(B) of the Act (emphasis' added). · · · 

In other words, while the statutory "the" and the regulatory "a" both denote a singular "specialty," 
the AAO does not Sb narrowly interpret these provisions to exclude positions from qualifying as 
specialty occupations if they permit, ·as a. minimum entry req1.:1irement, degrees in more than one 
closely related specialty. See section 214(i)(l)(B} of the Act; 8 C.F.R. § 214.2(h)(4)(ii). This also 
includes even seemil).gly disparate specialties providing, again; the evidence of record establishes 
how each acceptable; specific field of study is directly related to the duties and responsibilities of 
the particular positio~. · 

. Again, the 'petitioner claims that the, duties of the proffered, position ·can be performed by an 
individual with a bachelor's degree in hospitality, event manag~ment, or marketing. The.issue here 
is that it is not readily apparent that these 'fields of study are clpsely related 'or that all of the fields· 
are directly related ~o the duties apd responsibilities of the particular position proffered in this 
matter. ' 

Here and as indicat~d above, the petitioner, who bears the ~urden of proof in this proceeding, 
simply faiis· to establish either (1) thathospitality, event man~gement, and marketing are closely 
related fields, or (2) that all of the fields are directly related to the duties and responsibilities of the 

. proffered position. Absent this evidence, it cannot be found that the particular position proffered in 
this matter has a norPial mil):imum entry requirement of a bachelor's or higher degree in a specific 

' . 
specialty, or its equivalent, under the petitioner's own standards. Accordingly, as the evidence of 
record fails to establish a standard, minimum requi.rement of at least a l;>achelor's degree in a specific 
speCialty, or its equivalent, for entry. into the particular position, it does not support the proffered 
position as being a eypecialty occupation ahd, in fact,· supports the opposite conclusion. Therefore, 
absent evidence of a dire·ct relationship between the claimed <;legrees required and the duties and 
respons'ibilities of the,position, it cannot be found that .the proffered· position requires anything more 
than a general bachelor's degree. 

As explained above, ~USCIS interprets the degree requirement'( at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
.require a degree in a specific speCialty that is directly related to the proposed position. USCIS has 
consistently stated that, although ·a general-purpose bachelor's degree ·may be a legitimate 
prerequisite for a p~rticular position, requiring such ·a degree, without more, will not justify a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
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Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).4 

Furthermore, based upon a review of the record of proceeding, the AAO finds. that there are 
additional discrepanCies and inconsistencies with regard to the:proffered position that preclude the 
approval of the petition. For instance, there are discrepancies: between what the petitioner claims 
about the occupational classification ·and level of responsibility inherent in the proffered position set 
against the contrary :occupational classification and level of r~sponsibility conveyed by the wage 
level indicated on the LCA submitted in support of the petition. : 

As previously discussed, the petitioner submitted an LCA in Sl!pport of the petition that designated 
the proffered position to the corresponding occupational categdry of "Marketing Managers" - SOC 

; . I 

(ONET/OES) code 11-2021. The wage level for the proffered position in the LCA corresponds to a 
Level I (entry) positicm .. The prevailing wage source is listed in the LCA as the OES (Occupational 
Employment Statistits) OFLC (Office of Foreign Labor Certification) Online Data Center.5 The 
LCA was certified o~ October 19, 2011. The AAO notes th~t by completing and submitting the 
LCA, and by signing: the LCA, the petitioner attested that the information contained in the LCA was 
true and accurate. 

Wage levels should be determined only after selecting the mos,t relevant Occupational Information 
Network (O*NET) occupational code classification. Then, a prevailing wage determination is made 
by selecting one of four wage levels for an occupation based on a comparison of the employer's job 
requirements to the ; occupational requirements, including tasks, knowledge, skills, and specific 
vocational preparation (education, training and experie11ce) : generally required for acceptable 
performance in that ~ccupation.6 

· · 

4 Specifically, theUnit~d States Court of Appeals for the First Circuit explained i~ Royal Siam that: 

/d. 

'I 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a partic~Jar position, requiring such a degree, without more, will not justify the granting 
of a petition .for an H-lB specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 
F.Supp.2d 17~, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of 
Michael HertzAssocs., 19 I & N Dec. 558, 560([Comm'r] 1988) (providing frequently cited· 
analysis in connection with a conceptually similar pr~)Vision). This is· as it should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 

' the simple expedient of creating ageneric (and essentially arti,ficial) degree requirement. 

5 The Occupational Employment Statistics (OES) progt:am produces employment .and wage estimates for 
over 800 occupations; See Bureau of Labor Statistics, U.S.· Department of Labor, on the Internet at 
http://www.bls.gov/oes/. The OES All Industries Database is available at the Foreign Labor Certification 
(OFLC) Data Center, which includes the Online Wage Library for prevailing wage determinations and the 
disclosure databases for the temporary imd permanent programs. Tne Online Wage Library is accessible at 

, http://www .flcdatacenteLcom/. 

6
. For additional information regarding prevailing wage. dete~minations, see U.S. Department of Labor, 
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Prevailing wage det.erminations start with a Level I (entry) and progress to a wage that is 
commensurate with that. of a Level II (q~alified), Level Ill. (experienced), or Level IV (fully 
competent) position; after considering the job requirements, experience, education, speCial 
skills/other requirembnts and supervisory duties. Factors to b;e considered when determining the 
prevailing wage level for a position include the complexity oftpe job duties, the level of judgment, 

. the amount and level of supervision, and the level of understanding required to perform the job 
duties.7 DOL emphasizes that these guidelin~s should not be implemented in a mechanical fashion 
and that the wage level should be commensurate with the cqmplexity of the tasks, independent 
judgment required, and amount of close supervision received. 

. ' 

The wage levels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level 
I ·wage rate is described as follows: · · · 

' ' 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of j4dgment. The tasks provide 
experience · ap.d familiarization 'Nith the employer's methods, practices, and 
programs. The employees may perform higher level work for training and 
developmental purposes. These employees work under dose supervision and receive 
specific instructions on required tasks and results expected. Their work is closely 
monitored and reviewed for accuracy. Statements that the job offer is for a research 
fellow, a worker ii.l training, or an internship are indicators · that a Level I wage 

' I ' ~ ' 

should be considered. 

See DOL, · Employ~ent and Training Administration's Prevailing Wage Determination Policy 
Guidance, Nonagrictiltural Immignitiori Programs (Rev. Noy. :2009), available on the Internet at 
http://www .foreignlal?orcert.doleta. gov/pdf/Policy ..,..N onag_Progs. pdf. 

In the October. 20, 20;11 letter of support, the petitioner states that the proffered position "requires at 
least a Bachelor's Degree in Hospitality or Event Management or Marketing and a minimum of one 
year , of e~perience ~n the Hospitality Industry." In addition, the petitioner claims that the 
beneficiary's duties and responsibilities will include "overseeing a new international division of the 
company related to investor relations" and "managing operations of the 64,000 s<f feet office 

Employment · and Training Administration'~ Prevailing Wage 
Nonagricultural Immigration · Programs (Rev. Nov. 2009), 
http://www.foteignlaborcert.doleta.gov/pdf/Poliey_Nonag;__Progs.pdf. 

• ' 

Determination 
available on 

Policy Guidance, 
the Internet at 

7 A point system is ·used to assess the complexity of the job and assigp the wage level. Step 1 requires a "1" 
to rep~esent the job's requirements. Step 2 addresses experience and }nust contain a "0" (for at or below the 
.level of experience and·SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perform the job duties, a "I "' (more than the usual 
ed'ucation by one category) or "2" (more than the usual educatiot'\ by . more than one category). Step 4 
accounts for ·Special Skills requirements that indicate a higher level ·of complexity or decision-making with a 
"1 "or a "2" entered as appropriate. Finally" Step 5 .addresses Supervisory Duties, with a "1" entered unless 
supervision is generallyrequired by the occupation. _., · ·· 
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space." In the document entitled "Business Dev;elopment Manager," the petitioner states that 
"international experience [is] required" for the proffered ·position, In addition, the document 
includes the entries "Managing Staff" and "Project Management," which contain tasks such as 
"[t]akes responsibility for staffs' activities"; "[p]rO:vides regul~r performance"; "[d]evelops staffs' 
skill~"; "[c]ontinuously works to improve super~isory ·skills"; "develops project plans"; and 

, • I . 
;'[m]anages and coordinates team activities." More<?ver, the petitioner claims that "French, English, 
Portuguese and Spanish preferred." In an undatep. letter submitted in response to the RFE, the 
·petitioner asserts that it requires someone with ; "business savvy in adjusting to the various 
requirements, based. on experience, command of foreign languages and well rounded global 
activities." According to the petitioner, it seeks "spmeone with property management experience, 
again fluent in at le~st two languages and able to :give direcdon and work independently. "8 The 
petitioner further asserts that it is "a requirement inl the industry for candidates to [sic] the position 
of business development manager to possess a minimum of a ;bachelor [degree] in hospitality and 
events management as well as international experiertce and language skills." 

I 
. . 

The AAO notes that this characterization of the poshiori and the claimed duties, responsibilities and 
requirements conflict with the wage-rate element of the LCA, 'which, as reflected in the discussion . 
above, is indicative of a comparatively low, entry-level position relative· to others within the 
occupation. Iri acc~rdance. with the relevant DOL explanatory information on wage levels, this 
wage rate indicates. that the beneficiary is only required to have a basic understanding of the 
occupation and carries expectations that the benefictary perform routine taskS that require limited, if 
any, exercise of judgment; that.she would be clos~ly supervised; that her work would be clos~ly 
monitored and reviewed for accuracy; and that she! would rece'ive specific instructions on required 
tasks and expected r~sults, As noted above, a job <?ffer for a research fellow, a worker in training, 
or an internship ate indicators that a Level I wage sijould be considered. · 

I 

• I 

Under the H-lB program, a petitioner must offer a beneficiary wages that are at least the actual 
wage level paid by the ·petitioner to all other indivi4uals with similar experience and qualifications 
for the specific erriployment in question, or the prevailing wage level for the occupational 
classification in the area of employment, which~ver is greater, based on the best information 
available as of the time of filing the application. See section 212(n)(l)(A) of the Act, 
8 U.S.C. § 1182(n)(l)(A). · 

The AAO notes that the prevailing wage Of $65,18f7 per year on the LCA corresponds to a Level I 
for the occupational category of "Marketing Managers" for 
The petitioner stated: in the Form I-129 petition and LCA that the offered salary for the proffered 

8 The AAO notes tl)at a language requirement other than English in a job offer generally is co~sidered· a 
special 'skill for all occupations (with the· exception of Foreign· Language Teachers and Instructors, 
Interpreters, and Capti~n Writers) and must be reflected in the wage-level for the position. 

I 
I 

9 For additional information regarding the prevailing wage for marketing managers in 
see. the All Industries Database for 7/2011 - 6/2012 for Marketing Manage_rs at the Foreign Labor 
Certification Data' Center, Online W~ge Library on'= the Internet at 
http://www .flcdatacenter .com/OesQuickRe~ults.aspx?code'= 11-2021 &area=3 3124&year= 12&source= 1 (last 
visited Februaryl3, 2013). ! 
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position was $65,187 per year. Notably, if the proffered position were designated as a higher level 
position, the prevailit;~-g wage at that timewould have been $90,:875 per year for a Level II position, 
$116,563 per year for a Level III position, and $142;251 per year for a Level IV position. 

I 

The petitioner was re'quired to provide, at the time 0f filing the1H-1B petition, an LCA certified for 
.. . ~ . ~ . ' 

the correct wage level in order for it to be found to correspond to the petition. To permit otherwise 
· would result in a petitioner paying a wage lower than that reqJired by section 212(n)(l)(A) of the 

Act, by allowing that petitioner to simply submit :an LCA for a different wage level at a lower 
· prevailing wage than the one that it claims it is offering to ·the beneficiary. As such, the petitioner 

has failed to establish that it would pay the beneficiary an adeq¥ate salary for her work, as required 
under the Act, if the petition were granted. Thusj even if it were determined that the petitioner 
overcame the director's ground for denying the petition (whic~it has not), for this reason also the 
H-1B petition cannot ;be approved. It is considered <:tn independent and alternative. basis for denial. 

! 

The AAO notes that this aspect of the LCA undermines . the; credibility of the petition, and, in 
particular, the . cred'ibility of the ' petitioner's assertions regarding the demands, level of 
responsibilities and requirements of the proffered position. It ·:is incumbent upon the petitioner to 
resolve any inconsistencies in the record by ind~pendent objective evidence. Any attempt to 
explain or reconcile ~uch inconsistencies will not suffice unle~s the petitioner submits competent 
objective evidence pointing to where the truth lies. J Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988). '· 

, I • • 

As. noted below, the ~regulation at 8 C.F.R.. § 214.2(h)(4)(i)(B)(2) specifies that certification of an 
LCA does not constitute a determination that an occupation is a ;specialty occupation: · . 

Certification by the Department of Labor jof a labor 'condition application in an 
occupational Classification does not constitut¢ a determination by that agency that the 
occupation in ; question is a specialty occup~tion. The director shall determine if the 
application inyolves a specialty occupation as defined in· section 214(i)(1) of the Act. 
The director ·shall a]so determine1 whether the particular alien for whom H-1B 
classification ,is sought qualifies to perform; services in the specialty occupation as 

· prescribed in ~ection 214(i)(2) of the Act. 

. I . . . . 

While DOL is the agency that certifies LCA applications before, they are submitted to USCIS, DOL · 
regulations note · that ;the Department of Homeland' Security (QHS) {i.e., its immigration benefits 
branch, USCIS) is the department responsible for .determining whether an LCA filed for a particular 

. Form 1-129 actually $upports that petition. See 20 :C.F.R. § 655.705(b), which states, in pertinent 
· part (emphasis added): · 

For H-1B visas .. . DRS accepts the employer's petition (DRS Form 1-129) with the 
. DOL certified. LCA attached. In doing so, the DHS determines whether the petition 

is supported by an LCA which corresponds with thepetition, whether the occupation . 
named in the [LCA] is a specialty occupation or whether the individual is a fashion . 

· model of distinguished merit. and· ability, :and whether the qualifications of the 
. nonimmigrant meet the statutory requiremen~s of H-1B visa classificatjon. 

\ 
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The regulation at 20 C.F.R. § 655.705(b) requires thatUSCIS ensure that an LCA actually supports 
the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to submit a valid 
LCA that corresponds to the claimed duties and requirements of the proffered position, that is, 
specifically, that coiresponds to the level of work, respons'ibilities and requirements that the 
petitioner ascribed td the proffered position and to the wage-level corresponding to such a level of 
work, responsibilities: and. requirements in accordance with the pertinent LCA regulations. 

' 
. The statements regarding the claimed level of complexity, inqependent judgment and knowledge 
required for the proffered position, along with the petitioner's ~laimed requirements, are materially 
inconsistent with· th¢ certification of the LCA for a Level I entry-level position. This conflict 
undermines the overall credibility of the petition. ·The AAO finds that, fully considered in the 
context of the entire record of proceedings, the· petitioner f~iled to establish the nature of the 
proffered position and in what capacity the beneficiary will actually be employed. 

For the foregoing reasons, a review. of the enclosed LCA ind~cates that the information provided 
does not correspond to the level of work and requirements that the petitioner ascribed to the 
proffered position and to the wage.:.1evel corresponding to such 1a level of work and requirements in 
accordance with the pertinent LCA regulations. As a result, even if it were determined that the 
petitioner overcame the other independent reason for tl1e director's denial, the petition could still not 
be approved for this ieason. 

. : 

The AAO will now ~ddress the director's basis for denial of th~·petition, namely that the petitioner 
I : ' 

failed to establish that it would employ the beneficiary in a specialty occupation position. Based 
upon a complete review of the record of proceeding, the AAO agrees with the director and finds 
that the evidence fails to establish that the position as describd:i constitutes a specialty occupation. 
For efficiency's sake, the AAO hereby incorporqtes the above discussion and analysis into the 
record of proceeding ~egarding the beneficiary's proposed employment. 

,.., 

In the instant case, the ·petitioner's failure to establish th~ substantive nature of the work to. be 
performed by the beneficiary precludes a finding that the proffered position satisfies any criterion at 
8 C.F.~. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that workthat determines (1) 
the normal minimun:i educational requirement for entry into the partiCular position, which is the 
focus of criterion 1;: (2) industry positions which are parallel. to the proffered position and thus 
appropriate for revie~ for a common degree requirement, under the first alternate prong of criterion 
2; (3) the level' of c6mplexity or uniqueness of the proffered position, which is the focus of the 
second alternate pro~g of criterion :i; (4) the factual justification for a petitioner normally requiring 

· a degree or its equ,ivalent, when that is an issue under criterion 3; and (5) the degree of 
specialization and complexity of the specific duties, which is the focus of criterion 4. Nevertheless, 
for the purpose of performing ·a comprehensive analysis of whether the proffered position qualifies 
as a specialty occ~pation the AAO will now 

1 
discuss in detail the· criteria at 8 C.F.R. 

§ 2142(h)(4)(iii)(A). 

For an H-1B petition to be granted, the petitioner must provide: sufficient evidence to establish that 
it will employ the ·beneficiary in a specialty occupation position. To make its determination 
whether the proffered position qualifies as a specialty occupation, the AAO first turns to the criteria 



(b)(6)
Page 15 

I J 

at 8 C.F.R .. § 214.2(h)(4)(iii)(A)(l) and (2): a baccalalireate or pigher degree in a specific specialty 
or .its equivalent is n9rmally the minimum requirement for entry into the particular position; and a 

. degree requirement in a specific specialty is common to the irdustry in parallel positions among 
similar organizations :or a particular position is so complex or unique that it can be performed only 
by an ind~vidual with a degree in a specific speciaJty. Fac~ors considered ·by the AAO when 
determining these criteria include: whether the Handbook, on lwhich the AAO routinely relies for 
the educational requi'rements of particular occupations, .reports• the industry requires a degree in a 
specific specialty; whether the industry's professional associat!on has made .a degree in a specific 
specialty a minimum entry requirement; and whether letters or ;affidavits from firms or individuals . 
in the industry attest that such firms "routinely emplqy andrecruit only degreed individuals." See 

·. Shanti, Inc. v.· Reno,; 36 F. Stipp. 2d 1151, 1165 (D, Minn. 1999) (quoting Hird!Blaker Corp. v. 
Sava, 712 F. Supp: 1095, 1102 (S.D.N.Y. 1989)). . 

· The AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it address.es. 10 As previously mentioned, the 
petitioner · asserts 'in 'the LCA that the proffered position falls tinder the occupational category 
"Marketing Manager~." .·· · · 

The AAO reviewed the chapter of the Handbook· entitled "Adv~rtising, Promotions, and Marketing 
Managers," including the sections regarding the typical huties and requirements for this 
occupational category~ 11 However, the· Handbook does not ind,icate that "Advertising, Promotions, 
.and .Marketing Managers" comprise an occupational.group that .requires at least a bachelor's degree 
in a specific specialtY;, 9r its equivalent, for entry into. the occup~tion. 

The subchapter of the Handbook entitled "How to Become an Advertising, Promotions, or 
Marketing Manager'' ;states, in part, the following about this ocq1pati~m 

Education 
A bachelor's -degree is required for most adyertising, , promotions,· and marketing 
management :positions. For advertising management ·positions, some employers 
prefer a bachelor's . degree in advertising or journalism. A relevant course of study 
might include classes in marketing, consumer behavior, market research, sales, 
commU:ni.yation metho~s and technology, visual arts; art history, and photography. 

Most marketing ;managers have a .bachelor's degree. Courses in business law, 

10 The Handbook, which is available in printed form, may also b~ accessed on. the Internet, at http:// 
www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2012 - 2013 edition available 
online. . ·· . · 

. . . . 

11 For additional inforrpation regarding the occupational category "}\dvertising, Promotions, and Marketing 
Managers," see U.S. Dep't.ofLabor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 
ed., · Advertising, i Promotions, and . Marketing Managers, on · the Internet at 
http://www .bls.gov/ootymanagementladvertising-promotions-and-marketing-managers.htm#tab-1 (last 

· visited February 13, 2013). · 
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management;.· economics, accounting, finance, mathematics, and statistics are 
advantageous: In addition, completing · an ..internship while in school is ,highly 
recommendeq. 

Work Experience 
· Advertising, promotional, and marketing managers typjcally have work experience 
in advertising, marketing, ·promotions, or sales. For example, many managers are 
fon'ner sales :representatives; purchasing agents; buyers; or product, advertising, 
promotions, or public relations specialists. . 

. U.S. Dep't of Labor; Bureau of Labor Statistics, Occupaii~nal Outlook Handbook, 20j2-13 ed., 
· Advertising, Promotions, . and Marketing Managers, :available on the Internet at 
http://www ~JJ Is. gov /o9hlmanagement/ advertising-promotions-and-marketing-managers .htm#tab-4 
(last visited February; 13, 2013). · 

When reviewing the ,Handbook, .the AAO must note again that ' the . petitioner· designated . the wage 
fevel of the proffered position as a· bevel I position ·· on the ~CA. As .previously discussed, this 
designation is indicative of a comparatively low, entry-level position relative to others within the 
occupation and signifies that the beneficiary is only expected to ;possess a basic understanding of the 
occupation and carri~s expectations that the beneficiary perfornhoutine tasks that require limited, if 
any, exercise of judgment; thqt she would be closely supervis:ed; that her work would be closely 
monitored and reviewed for accuracy; and that she would receive specific instructions on required 
tas~s and expected results. . 

l 

The Handbook does ;not support the assertion that a baccalaureate or higher degree in a specific 
specialty, ot its equiv,alent, is normally the. minimum requirement for entry into the occupation. The 
Handbook states that for advertising managem~nt positions, some employers prefer a bachelor's 
degree in advertising or journalism. Clearly, a preference by some employers is not an 
occupational, entry requirement. The Handbook further states that a relevant course of study for 
these positions might include classes in marketing, ·consumer behavior, market research, sales, 
communication methpds and technology, yisual arts, art history, and photography. Thus, a range of 
c.ourses of study are considered relevant for advertising management positions. The passage of the 
Handbook also states that most marketing managers have a ' bachelor's degree, but it does not 
·indicate that any sp~cific specialty is nonilally required for . these positions. 12 The Handbook 

12 Moreover, the first :definition of "mqst" in Webster's New Collegiate College Dicti~nary 731 (Third 
Edition, Hough Mifflin Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if 
merely 51% of these positions have a bachelor's degree, it could be said that "most" advertising, promotions, 
and marketing managers possess. such a degree. It cannot be fou9d, therefore, that the statement in the 
Handbook that a "[m]ost marketing managers have a bachelor's d~gree [in no specific specialty]" would 
equate to establishing that a baccalaureate or higher degree in a specific specialty, or its equivalent, is the 
normal minimum entry: requirement for this occupation, 'much less for the particular position proffered by the 
petitioner (which as has been designated by the petitioner in the LCA as a Level I position). Instead, a 
normal minimum entry requirement is one that denotes a standard entry requirement but recognizes that 
certain, limited exceptions to that standard may exist. To interpret this provision otherwise would run 
directly contrary to the .plain language. of the Act, which requires in part "attainment or' a bachelor's or higher 
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. . indicates that courseS in business law' management;' economics, accounting, finance, mathematics, 
and statistics are advantageous. for marketing managers. The AAO notes that the courses thatthe 
. . I . . 

Handbook indicates ·are advantage~ for marketing managers are in a wide-variety of disparate 
fields. 13 The Handbook does not conclude that normally the minimum requirement for entry into 
these positions is at least a bachelor's degree in a specific sp~cialty, or its equivalent. Thus, the 
Handbook does not support the assertion that the proffered position falls under an occupational 
group for which at least a bachelor's degree in a specific specialty, or its equivalent, is normally the 
minimum requireme,nt for entry. · 

The AAO reiterates that.the Handbook does not denote that at l,east a bachelor's degree is normally 
the minimum requirement for entry into the occupation. However, assuming arguendo that the 
Handbook stated such a requirement (which it does not), the AAO reiterates ·that in general, 
provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum of a 
bachelor's or higher degree in more than one specialty is recogll,ized as satisfying the "degree in the 
specific specialty" requirement of section 214(i)(l)(B) of the Act. As previously discussed, in such 
a case, the required "body ofhighly speCialized knowiedge" would essentially be the same. Again, 
since there· must be a dose correlation between the required "body of highly specialized knowledge" 
and the position, ho~ever, .a minimum entry requirement of a degree in two disparate fields, such as 
philosophy and engineering, would not meet the statutory requirement that the degree be "in the 

. specific specialty," unless the petitioner establishes how each field 'is directly related to the duties 
and responsibilities of the parti~ular position such\ that the requin::d body of highly specialized 
knowledge is essenti'!-llY an amalgamation· of these different specialties. Section 214(i)(l)(B) of the 
Act (emphasis added). · 

In other words, whil~ the statutory "the" and the regulatory "a" both denote a singular "special,ty," 
the AAO does not s9 narrowly interpret these provisions to e,xclude positions from qualifying as 
specialty occupations if they permit, as a minimum entry req\lirement, degrees in more than one 
~loselyrelated specialty. See section 214(i)(l)(B) of the Act; $ C.F.R. § 214.2(h)(4)(ii). As just 
stat~d, this also incl,udes even seemingly disparate specialties provided the evidence of record 
establishes how each acceptable,'-,specific field of study is directly related to the duties and 
responsibilities of the particular position. · 

Here, although the Handbook states that a bachelor's degree is required for most advertising, 
promotions, and marketing management positioris, it also indic(\tes that "[a] relevant course of study 
might include classes in marketing, conSumer behavior,· market research, sales, communication 
me!hods and technology, visual arts, art history, and photography" for advertising management 
positions. The Handbook further indicates that "[c]ourses in business law, management, economics, 
accounting, finance, mathematics, and statistics are advantageous" are advantageous for marketing 
managers. Thus, cou,rses of study in a wide-range of disparate fields are considered relevant and/or 

degree in the specific spec'ialty (or its equivalent) as a minimum for entry into the occupation in ~he United 
States .. " § 214(i)(l) of the Act · 

. 
13 The Handbook· does not state that· a degree in "hospitality and events management" is normally the 
minimum requirement for entry into the occupation. 
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advantageous for entry into the occupation. Notably, these ;dissimilar courses of study fail to 
delineate a specific specialty .. Thus, the Handbook's narrative. does not support the assertion that 
positions in this occqpation normally require at least a bachelor's degree in a specific specialty, or 
its equivalent, for entfY into the occupation. · · 

With the initial petition, the petitioner submitted an O*NET OnLine Summary Report for the 
occupational category "11-2021.00 - Marketing Managers" to support the assertion that the 
proffereq position is : a specialty occupation. The AAO reviewed the O*NET OnLine Summary 
Report in its entirety: However, upon review of the of the Summary Report, the AAO finds that it 
is insufficient to establish that the position qualifies as a speciaity occupation normally requiring at 
least a bachelor's degree in a specific specialty, or its equivalent, for entry into the occupation. The 
Summary Report for: marketing managers has a designation of Job Zone 4. I This indicates that a 
position requires considerable preparation. It does not, however, demonstrate that a bachelor's 
degree in any specific specialty is required, and does not, therefore, demonstrate that a position so 
designated ,is a spe~ialty occupation as defined in section :fl4(i)(l) of the Act and 8 C.P.R. 
§ 214.2(h)(4)(ii). The O*NET OnLine Help . Center provides a discussion of the Job Zone 4 
designation and explains that this zone signifies only that most, ,but not all of the occupations within 
it, require a bachelor's degree. See O*NET OnLine Help Center at 
http://www.onetonline.org/help/online/zones. Further, the Help Center discussion confirms that a 
designation of Job z;one 4 does not indicate any requirements for particular majors or academic 
concentrations. r· 

In addition, the. AAO notes that the petitiOner highlighted ·. the "SVP [Specialized Vocational 
Preparation] Range (7 .0 to <8:0)" in the Summary Report. It must be noted that an SVP rating of 
7.0 to < 8.0 is not indiCative of a specialty occupation. This is obvious upon reading Section II of 
the Dictionary of Occupational Titles (hereinafter the DOT) .'- Appendix C, Components of ·the 
Definition Trailer, which addresses the SVP rating system. 14 The section reads: · 

' il. SPECIFIC VOCATIONAL PREPARATION (SVP) 

Specific Voqtional Preparation is defined as the amount of lapsed time required by a 
typical worker to learn the techniques, acquire the information, and develop the 
facility needed for a~erage performance in a specific jpb-worker situation. 

· This training may be acquired in a school, work, military, institutional, or vocational 
environment. . It does not include the· orientation time .required of a fully qualified 
worker to becorrie accustomed to the special conditions of any new job. Specific 
vocational tr~ining includes: vocational education, apprenticeship training, in-plant 
training, ort-the-job training, and essential experience in :other jobs. 

I 

Specific vocational training inCludes training g1ven in any of 'the following 
circumstance~: 

14 Section II of the DOTs · Appendix C, Components of the Definition Trailer, can· be found on the Internet at 
the website http://www.'occupationalinfo.org/appendxc_l.html#II. · · · . 
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a. Vocational education (high school; commerciai or shop training; technical school; 
art school; and that part of college training which is organized around a specifiC 
vocational objective); ' 

b. Apprenticeship training (for appren:ticeable jobs only); 

. c. In-plant training (organized classroom study provided by an employer); 

d. On-the-job training (serving as learner or trainee on the job under the instruction 
of a qualified worker); ' . 

e. Essential experience in other jobs (serving in less responsible jobs which lead to 
the higher grade job or serving in other jobs which qualify). 

The following is an explanation of the various levels of specific vocational 
preparation: 

Level 
1 
2 
3 
4 
5 
6 
7 

' 8 
9 

Time 
·.Short demonstration only 

Anything beyond short demonstration up to and including 1 month 
Over 1 month up to and including 3 months 

1 

Over 3 months up to and including 6 months · 
Over 6 months up to and inCluding 1 year 
Over 1 year up to and including 2 years 
Over 2 years up to and including 4 years 
Over 4 .years up to and including 10 years 
Over 10 years 

Note: The levels of this scale are mutually .exclusive and do not overlap~ 

Thus, an SVP rating of 7.0 to< 8.0does not .indicate that at least a four-year bachelor's degree is 
required, or more importantly, that such a degree must be in a specific specialty directly related to . . 

the duties and responsibilities of that occupation. Therefore; .despite th~ petitioner's assertion to the 
contrary, the O*NET Summary Report is also not probative evidence that the proffered position 
qualifies as a specialty occupation. 

In the instant case, the petitioner has not established that the proffered position falls under an 
occupational category for which the Handbook, or other authoritative source, indicates that at least a 
bachelor's degree in a specific specialty, or its equivalent, is normally the minimum requirement for 
entry into the occupation. Furthermore, the duties and requirements of the proffered' position as 
described in the record of proceeding do not indicate · thai the position is one for which a 
baccalaureate or higher degree ·in a specific specialty, or its equivalent, is normally the minimum 
requirement for "entry. Thus, the petitioner failed to satisfy the criterion at 8 . C.F.R; 
§ 214.2(h)(4)(iii)(A)(J) . 
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Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for. · a petitioner to establish that a 
requirement of a bach;elor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions th~t are both: (1) parallel to the proffered position; and (2) 
lpcated in organizations that are similar to the petitioner. 

As stated .earlier, in d~termining whether there is such a common degree requirement, factors often . . 

considered by USCIS include: whether the Handbook reports that the industry requires a degree; 
whether the industry's professional association has made a degree a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in ;the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See S~'anti; Inc. v. Reno, 36 F. Supp. 2d at 
1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

Here and as already discussed, the petitioner has not established :that its proffered position is one for 
which the Handbook, :or other authoritative source, reports an industry-wide requirement of at least 
a bachelor's degree in a specific specialty, or its · equivalent. Thus, the AAO incorporates by 
reference the previou~ discussion on the matter. · · · 

In the Form I-129 and supporting documents, ihe petitioner st~ted that it is a turnkey office space, 
office management solutions, and business center established in:2005. The petitioner further stated 
'that ·it has three emplqyees and a gross annual inconie of $625,000. The petitioner indicated that its 
net annual income is ;$220,000. The petitioner designated its business qperations under the North 
American Industry Classification System (NAICS) code 561!110. 15 The AAO notes that this 
NAICS code is designated for "Office Administrative Serv~ces." The U.S . Department of 
Commerce; Census Birreau website describes this NAICS code by stating thefollowing: 

\ 

This industry comprises establishments primarily engaged in providing a range of 
day-to-day office administrative services, such as fimincial planning; billing and 
recordkeeping; personnel; and physical distribution arid logistics for others on a 
contract or fe~ basis. These establishments do not provide operating staff to carry out 
the complete qperations ofa business. 

U.S . . Dep't of Com'merce, U.S Census Bureau, · 2007 NA>ICS Definition, 561110- Office 
Administrative Services, on the Internet at http://www.census.gov/cgi-bin/sssd/naics/naicsrch (last 

. visit~d February 13, 2b13). · · . . 

For the petitioner to establish that an organization is similar, it lllUSt demonstrate that the petitioner 
and the organization share the Same general characteristics. Without such evidence, documentation 
submitted by a petitioner is ge11erally outside the scope of co11sideration for this criterion, which 
encompasses only organizations that are similar to the petitioner. When determining whether the 

15 According to the U.S: Census Bureau, the North American Industry 'Classification System(NAiCS) is used 
to classify business e~tablishments according to type of economic activity and each establishment is 
classified to .·an industry according to the primary business ·activity taking place there. · See 
http://www.census.gov/eos/www/naics/ (last visited February 13, 2013). 
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petitioner and the o~ganization share. the same general characteristics, such factors may include 
information regarding · the nature or t)ipe of organization, and, when. pertinent, the particular scope 
of operatiqns, as well as the level of revenue and staffing (to list just a few elements that may be 
considered). Notably, it is not sufficient for the petitioner and counsel to claim that an organization 
is similar and in the same industry without providing a legitimate basis for such an assertion . . . : . 

In · response to the RFE, the petitioner ·and counsel submitted a letter from 
in support of its assertion that th~ degree 

requirement is common to · the, petitioner's industry in .parallel positions among similar 
organizations, ·The letter is dated December 9, 201 ( . The AAO reviewed the document in its 
entirety. Notably, the letter does :not provide any informatipn regarding the association, (e.g., 
primary function, size of association, requirements for membership). 16 Moreover, did · 
not provide any documentation to establish his credentials as a recognized authority on the relevant 
industry-hiring standards. did not identify the speCific elements of his knowledge and 
experience that he may have applied in reaching his conclo~ions here. does not indicate 
that he relied on any ~uthoritative sources to support his assertiqris. He did not include the results of 
outside formal . surv~ys, research,. statistics, or any other oojective quantifying information to 
substantiate his opinions. Notably, his . opinions are not supported by . independent, objective 
evidence demonstr.adng the maru1er in which he reached such conclusions. Thus, this prong of the 
.regulations has not been established by the letter from 

In addition, in support of its assertion that the degree requirement is common to the petitioner's 
industry in parallel position~ among similar organizati6ns, the petitioner and counsel submitted a 
·letter from . · · · · in response to the RFE. 
The AAO reviewed the letter and observes that the letter lacks ;·sufficient information regarding the 
organization to conduct· a meaningfully substantiv'e ·comparison of the business 
operations to the pe!itioner. The letter . does not prov1de . .information regarding which specific 
aspects or traits (if ahy) it shares with the petitioner. Notably~ the petitioner failed to provide any 
supplemental information to establish thafthe organization is similar to the petitioner. Thus, from 

""' the onset, this prong 6f the regulations has not been established by. ("the writer"). 

Furthermote, the writer fajled to provide any· specific job duties and day-to-day responsibilities for .· 

· 
16 On appeal, the petitioner submitted a letter 'fr.bm dated 
February 14, 20,12. The letter states that is an "international trade 
association representing the spectrum of those who provide workspac·e-as-a~service." Notably, the document 
lacks such information :as the size of as~ociation, requirements for membership, when 'it was established, etc. 

continues by stating that membership provides "an inv'aluable professional edge" but fails to 
provide any further details,· He also claims that "long-term goals are; [sic] · 
(1) will be the members' primary valued resource. for knowledge exchange, professional growth and 
business support; and (2) will be the recognize~ source of iQ.formation about, and authority on, the 
workpiace-as-a-service· industry." states . that the long-t~rm goal of the association is tobe a 
recognized source and authority on the industry, but 'does claip1, or provide any documentation to 
substantiate, that the a.ssociation is currently an authoritative source or authority on any particular issues, · 
including the educational requirements for bus,iness deyelopment managers. < 

. " ' . . 
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its business development manager position. There ·is no infoqnation regarding the complexity of 
, I . . 

the job duties,· supervisory duties (if any), indepeNdent juqgment required or the amount of 
supervision received. Accordingly, there· is insufficient information regarding the duties and 
responsibilities of the position to determine whether it is ·the saine or parallel to the proffered 
position. Moreover, the AAO observes that the writer did not provide any documentary evidence to 
corroborate that it currently or in the past employed individuals in parallel positions to the proffered 
position, nor did she provide any docuqJ.ent.ation to substantiate~ the claimed academic requirements. 
The writer has failed :to submit any probative evidence of its red,ruitment and hiring practices. Thus, 
the letter does not est,a,blish that the proffered position ~ualifies as a specialty occupation. 

On appeal, the petitioner submitted copies of several job advertisements. With regard to the 
advertisements; the AAO notes that this evid~nce was encomp~ssed by the director's RFE but only 
submitted ()n appeal.: It is, therefore, outside the scope of the appeal. As previously discussed, the 
regulations indicate tP,at the petitioner shall submit additional evidence as the .director, iri his or her 
discretion, may deem necessary in the adjudication of the petition .. See 8 C.F.R. §§ 103.2(b)(8); 
214.2(h)(9)(i). The purpose of the request for evidence is to el,icit further information that clarifies 
whether eligibility for the benefit sought has been established, as of the time .the petition is filed. See 
8 C.F.R. § 10J.2(b)(l), (8), and (12). The failure to submit requested evidence that precludes a 
.material line of inquiry shall be grounds for denying the petition.~ 8 C.F.R. § 103.2(b)(14). 

Where, ·as-here, a petitioner has been put· on notice of a defidiency in the evidence and has been 
given an opportunity:to respond to that deficiency, the AAO will not accept evidence offered for the 
first time on appeal.· See Matter of Soriano, 19 I&N Dec. 764; see .also Matter of Obaigbena, 19 
I&N Dec. 533. If the petitioner had wanted the submitted evidynce to be considered, it should have 
submitted it with the· initial petition or in response to the direct9r's request for ·evidence. /d. Under 
the circumstances, the. AAO need not and does not ·consider the sufficiency of the evidence 
submitted for the first time on appeal. 

t; 

Nevertheless, the AAo reviewed the advertisements, however, the AAO finds that the petitioner's 
reliance upon the job vacancy advertisements is misplaced. N(_)tably, the petitioner did not provide 
any independent ev~dence of how representative these job advertisements are of the particular 
advertising employers' recruiting history for the type :of jobs ~dvertised. Further, as they are only 
s()licitations for hire, they are not. evidence of the employers' actual hiring practices. 

Upon review of the docum_entation·, the petitioner fails to establish that a requirement of a bachelor's 
or higher degree in ~ specific specialty, or its equivalent, is common to the petitioner's industry in 
positions thatare both: (1) parallel to the proffered position; ~nd (2) located in organizations that 
are similar to the petitioner. · 

For. instance, the advertisements include positions. with Philips International (a company in the 
lighting industry), Therapy Direct (a company in the healthcare services industry), and Acclarent, 
Inc. (a medical devide company). ,Without further information~ the advertisements appear to be for 

·. organizations that ar~ not similar to the petitioner a~d the petitioner has notprovided any probative 
evidence to suggest. otherwise. Furthermore, the petitioner submitted job postings placed by 
staffing· firms (Ajilbn Professional Staffing and Jobs In Sports.com) for which little or no 
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information re~arding the employ~rs is .provided. Consequently, the record is devoid of sufficient 
information regarding the advertising employers to conduct a legitimate comparison of the 
organizations to the petit,ioner. The petitioner failed to supplement the record of proceeding to 
establish that the advertising organizations are similar to it. That is, the petitioner. has not provided 
any inforrrlation regarding which aspects or traits (if any) it shares with the !ldvertising 
organizations. 

Moreover, some of the advertisements do not appear to be for parallel positions. For example, the 
I .. ., .. ' 

petitioner submitted postings for the following: Servcorp Smam: Office for a receptionist/executive 
assistant position· and an administrative assistant position; Therapy Direct for a workers' 
compensation business development manager position; and R~gus for an area director position, a 
head of portfolio mapagement office position, and a head of:business intelligence and reporting 
position .. These posi~ions do notappear to have similar duties to the proffered position. For these 
postings, the petitioh~r has not sufficiently established that the primary duties and responsibilities of 
the advertised positions are parallel to the proffered position. The fact that the petitioner and 
counsel submitted th~se job postings, and. assert that these pditions are relevant here (suggesting 
that they ate similar or parallel to the proffered position) further undermines the credibility of the 
petitioner's statements· regarding the n·ature of the proffered 'position and in what capacity the 
beneficiary will actu~lly be employed. 

Additionally, contrary to the purpose for which the advertisements were submitted, the .postings do 
not establish that at least a bachelor's degree in a specific speci*lty, or its equivalent, is required for 
the positions. ·For example, some of the postings state that a bachelor's degree is required, butthey 
do not provide any :further. specification. These indude the following advertisements: Ajilon; 
Therapy Direct; JobsJn Sports.com; Servcorp Smart.·Office; and two of the Regus positions. Thus, 
they do not indicate ,that a bachelor's degree in a specific specialty that is directly related to the 
occupation is required .. The AAO here reiterates that the degree requirement set by the statutory 
and regulatory framework of the H -lB program is not just a bachelor's or higher degree, but such a 

' degree in a specific 
1
speeialty· that is directly related to the specialty occupation claimed in the 

petition. The AAO a,lso notes that three ofthe advertisements (specifically, the postings for Ajilon, 
one of the Regus positions, and Acclarent) indicate that a general degree is only preferred. Clearly 
an employer's preference is not an indication of a minimum requirement. Furthermore, only part of 
the printout was prbvided for the position· with. Philips International, and the section of the 
advertisement submitted by the· petitioner does not contain any educational requirements for the 

I . , . . 

position. Notably, none of the advertisements indicates that at least a bachelor's degree in 
hospitality and/or ev~nt management or marketing is required. 

The AAO reviewed 'all of the advertisements submitted on appea1. 17 However, as discussed, the 
petitioner has: not e~tablished that a requirement of a bachelor's or higher degree in a specific 
specialty, or its eql,livalent, is. common to/the petitioner's industry for parallel positions in 
organizations similar. to the petitioner. 

.
17 As the documentati~n does not establish that the petitioner has lll:et this prong of the regulations, further 
analysis regarding the 'specific information contained in each of the 'job postings is not necessary. That is, 
not every deficit of ev~ryjob posting has been addressed. 
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It must be noted that even if all of the job postings ,indicated that a requirement of a bachelor's 
degree in a specific: specialty is common to the industry in parallel positions among similar 
organizations (which! th~y do not); the petitioner fails to demonstrate what statistically valid 
inferences, if any, cahbe drawn: from the advertisements with regard to determining the common 
educational requirements for entry into parallel positions in similar organizations. -

I 

· Moreover, although the size of the relevant study population . is unknown, the petitioner fails to 
demonstrate what staristically valid inferences, if any, can be drawn from these job advertisements 
with regard.to determining the co~on educational requireme~ts for entry into parallel positions in 
similar organizations, See generally Earl Babbie, The Practice',oj Social Research 186-228 (1995). 
Moreover, given tha~ there is no indication that the advertisements were randomly selected, the 
validity of any such inferences could not be accurately determined even if the sampling unit were 
sufficiently large. See id. at 195-196 (explaining that "[r]andoni selection is the key to [the] process 
[of probability sampling]" and . that "random selection offers _ access to the body of probability 
theory, which provid~s the basis for estimates of population par~meters and estimates of error"). 

As such, even if th~ job announcements supported the finding that the proffered position for 
organizations similar; to the petitioner required a bachelor's or higher degree in a specific specialty, 
or its equivalent, it c~nnot be found that such a limited number of postings that appear to have been 
consciously ·selected could credibly refute the findings of the Handbook published by the Bureau of 
Labor Statistics that :such a position does -not require at least ~ baccalaureate degree in a specific 
specialty for entry in~o the occupation in the United States. -

. ' 

With the appeal, the petitioner also submitted a printout from TotalJobs.com, which provides a job. 
description for a business development manager in the Unite<:! Kingdom. _ The petitioner has not 
demonstrated its relevancy in establishing the academic requirements in the United States. 
Moreover, in the sub~ection entitled "Entry," the document states that "[t]here are no defined routes 
for business· development managers. Personal qualities, particularly the ability to communicate, 
plus sales experience and market knowledge, are more importantthail formal. qualifications." The 
printout further states that "[t]raining is essentially completed on the job:" The printout is not 
probative evidence i11 establishing the proffered position qualifies as a specialty occupation. 

Thus, based upon a complete review of the record, the p~titioner has not established that a 
requirement of a bachelor's or higher degree in a specific speci~lty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
located ·in organizat~ons that are si~ilar to the petitioner. For the reasons discuss'ed above, the 
petitioner has not satisfied the first alternative prong of 8 C.P.R.§ 214.2(h)(4)(iii)(A)(2). 

.. . . 

The AAO will next! consider the second alternative prong of 8 C:F.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can be performed only by an individual with at least li bachelor;s degree in a specific specialty or its 

. equivalent. 

In the instant case, the petitiOner submitted documentation regarding its business operations, 
including its article~ of incorporation; ·. office lease; various agreements and invoices; financial 



(b)(6)Page 25 

documents (e.g, bank statement, tax returns); and marketing/promotional materials~ Upon review 
of the record of proceeding, ·the AAO finds that the petitioner fails to sufficiently develop 'relative 
complexity or uniqueness as an . aspect of the proffered position of business development manager. 
That is, the AAO reY;iewed the. record in its entirety and finds that the petitioner has not provided 
sufficient documentation to sup·port a claim that its particular position is so complex or unique that 
it can only be performed by an individual with a baccalaur~ate or higher degree in a specific 
specialty, or its equivalent. . The · petitioner has not <,l.evel~ped or established complexity or 
uniqueness as attribu~es of the proffered position that would require the services of a person with at 
least a bachelor's degree in a specific speciaity, or its equivalent. More<;>ver, the petitioner does not 
assert that its particular position is so complex or unique that it can be performed only by an 
individual with at least a bachelor's degree in a specific· specialty, or its equivalent. 

. . 
. . 

In the instant case, the petitioner failed to demonstrate exactly what th~ beneficiary will do on a 
day-to-day basis such that relative complexity or uniqueness of the position can even be determined. 
SpeCifically, the petitioner failed to demonstrate that the propo~ed duties as described in the record 
of proceeding would: constitute a position that would be so complex or unique as to require the . 
theoretical and practi'cal application of a body of highly speci~lized knowledge that could only be 
provided by a person:witha bachelor~s or higher degree in a specific specialty, or its equivalent. 

Also, the AAO obseryes that the petitioner did not submit information relevant to a detailed course 
of study leading to a; specialty degree and did not establish how such a curriculum is necessary to 
perform the duties o.f the proffered position. The AAO not~s that in response to the RFE, the 
petitioner and counsel submitted a document with excerpts from various university websites, a 
printout from Glion Institute of Higher Education's website regarding career opportunities available 
for graduates ·in the 'hospitality industry, and a document that lists a few courses studied by the 
beneficiary that they claim are relevant to the proffered position. However, while a few related 
courses may be beneficial, or even required, in performing certain duties of the proffered position, 
the petitioner has failed to demonstrate how an established curriculum of such courses leading to a 
baccalaureate or higher degree in a specific specialty, or its equivalent, .is required to perform the 
duties of the proffere~ position .. · ·· 

Additionally, there is; the aforementioned countervailing impact. of the LCA's wage level. As noted 
earlier, the LCA indicates a wage level based upon the occupational classification "Marketing 
Managers" at a Level I (entry }evel) wage. This designation is appropriate for positions for which 
the petitioner expects the beneficiary to have a basic understanding of the occupation. That is, in 
accordance with the tel evant DOL explanatory information on wage levels, this wage rate indicates 
that the beneficiary will be expected to perform routine tasks th;at require limited, if any, exercise of 
judgment;_ that she will be closely supervised and her work ~losely monitored and reviewed for 
accuracy; and that she will receive specific instructions on required tasks and expected results. 18 

Notably, a position classified at a Level IV (fully competent} position is designated by DOL for 

18 For additional information on wage levels, see DQL, Employment and Training Administration's 
Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov .. 2009), 
available on the Internet at http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. 
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employees who "use' advanced skills and diversified knowledge to solve unusual and complex 
problems." Thus, the' wage level designated by the petitioner in the LCA for the proffered position 
is not consistent with 'claims that the position would entail any particularly complex or unique duties 
or that the position it~elf would be so complex or unique as to r,equire the services of a person with 
at least a bachelor's degree in a specific specialty, or its equivalent. 

The evidence of rec~rd does not ~stablish that this position is significantly different from other 
positions such that it refutes the Handbook's information to the effect that there is a spectrum of 
preferred courses acceptable for such positions, incluqing cour~ework that may lead to degrees not 

. in a specific specialty or not in a specific specialty directly related to the duties and responsibilities 
of the proffered position. The record lacks sufficiently detailed information to distinguish the 
proffered position as: more complex or unique than positions ' that can be performed by persons 
without at least a bacl:J.elor's degree in a specific specialty, or its equivalent. 

The AAO observes that the petitioner has indicated that the beneficiary's educational background 
and experience in the industry will assist her in carrying out ~he duties of the proffered position. 
However, the test to establish a position as a specialty occupation is not the skill set or education of 
a proposed beneficiary, but whyther the position itself requires the theoretical and practical 
application of a body of highly specialized knowledge obtained by at least baccalaureate-level 
knowledge in a specialized area. The petitioner and counsel do, not sufficiently explain or clarify at 
any time in the record which of the duties, if any, of the proffered position would be so complex or 

·unique as to be distinguishable from those of similar but no:p.-degreed or non~ specialty de greed 
employment. Upon review of the record of proceeding, the petitioner has failed to establish the 
proffered position as satisfying this prong of the criterion at 8 C,F.R. § 214.2(h)(4)(iii)(A)(2). 

The third criterion Of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachelor's degree in a specific specialty; or its equivalent, for the position. The 
AAO usually review~ the petitioner's past recruiting and hiril}g practices, as well as information 
regarding employees who previously held the position. 

To merit approval of:the petition under this criterion, the record:must contain documentary evidence 
demonstrating that the petitioner has a history of requiring the'' degree or degree equivalency in its 
prior recruiting and hiring for the position. Further, it should be noted that the record must establish 
that a petitioner's imposition of a degree requirement is not merely a matter of preference for high
caliber candidates but is necessitated by performance requirements of the position. ' In the instant 
case, the record does not establish a prior history of recruiting and hiring for the ·proffered position 
only persons with at ~east a bachelor's degree in a specific speci~lty, or the equivalent. 

While a petitioner may believe or otherwise assert that a prpffered position requires a specific 
degree, that opinio~ alone without corroborating evideiice cannot establish the position as a 
specialty occupation., Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requirement, 
whereby all individvals employed in a particular position possessed a baccalaureate or higher 
degree in the specifir:: specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In 
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other words, if a pe~itioner's stated degree requirement is only designed to artificially meet the 
standards for an H- LB visa and/or to underemploy an individual in a position for which he or she is 
overqualified and if the proffered position does not in fact require such a specialty degree or its 
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definjt_iori 
of a specialty occupation. See§ 214(i)(l) of, the Act; 8 C.P.R. '§ i14.2(h)(4)(ii) (defining the term 

,~ ''specialty occupation"). i . 

. To satisfy ·this crit<b,rion, the evidence of record must show that the specific perforillance 
requirements of the p'osition generated the recmiting and hiring history. ·A petitioner's perfunctory 
declaration of a particular educational requirement will not ma~k the fact that the position is not a 
specialty occupati()ll.: USCIS must examine the actual employment requirements, and, on the basis 
of that examination,, determine whether the · position qualifies as a specialty occupation. See 
generally Defensor v.: Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards, but 
wh~ther performancei of the position actually requires .· the theoretisal · and . practical application of a 
body of highly specialized knowledge, and t~e attainment o.f a ~accalaureate or higher degree in the 
specific specialty as tpe minimurri for entry into the occupation :as required by the Act. To interpret 
the regulations any o~herway would lead to absurd results: ifDSCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an iestablished practice of demanding 
certain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brpught into the United States to perform non~specialty occupations, so· long as 
the employer required all such employees to have baccalaureate:or higher degrees. See id. at 388. 

·'· . 

.The petitioner stated in the Form 1-129 petition that it has three employees and that it ·was 
established in 2005 (approximately six years prior to the H-lB !submission). The petitioner did n9t 
provide the total number of people it has employed to serve in tl;le. proffered position. The petitioner 
also did not submit :any documentation. regarding employees' who previously held the position. 
Moreover, the petitioner did not submit any doetirnentatiori 'regarding its recmiting and hiring 
. practices. 

In the undated letter submitted in response to the RFE, the petitioner stated, "Please check out our 
·Current Job Postings;" .However, the AAO reviewed the entire record of proceeding but finds that 
the petitioner's job postings were n'ot subinitted. However, the' record contains job descriptions for 
several of the petitioner's positions, including the Center Manager, Front Desk Coordinator and 
Client Services Coo~dinator. The job descriptions indicate the. petitioner does not have a. degree 
requirement for these, positions. · 

Upon· review .of the record, the petitioner has not pr<;>vided prpbative evidence to establish that it 
normally requires at: least a bachelor's degree in a· specific ~pecialty, or its equivalent, for the 
proffered position. . Thus, the petitioner has · n~t ·satisfied the third criterion of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A). . . 

The fourth criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties :is so spedalized and complex that the knowledge required to per~orm them is 
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usually associated wi~h the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. ' · 

6
, • 

' ' ' 

As previously mentiqned, the petitioner provide documentation regarding its business operations, 
including its articles! of incorporation; office lease; various. agreements and invoices; financial 
documents (e.g., bank statement, tax returns); and marketing/promotional materials. Upon review 
of the record· of the , proceeding, the AAO notes that the petitioner has not provided sufficient 
probative evidence to satisfy this criterion of the regulations. · In the instant case, relative 

I , 

specialization and complexity have not been sufficiently developed by the petitioner as an aspect of 
the proffered positio~. In other words, the proposed duties have not been described with sufficient 
specificity to show that they are more specialized and complex than positions that are not usually 
associated with a degree in a specific specialty.: Mqreover, the AAO incorporates its earlier 
discussion and analysis regarding the duties of the proffered position, and the designation of the 
proffered position in the LCA as a low, entry-level position relative to others within the 
occrtpational category of "Marketing Managers." The petitioner designated the position as a Level I 
position, (the lowest: of four assignable wage-levels), which· DOL indicates is appropriate for 
"beginning level employees who have only a basic understanding of the occupation." 

I 

. Without further evidence,' it is simply not credible that the petitioner's proffered position is one with 
specialized and complex duties as such a position would likely: be classified at a higher-level, such 
as a Level IV (fully: competent) position, requiring a substarhially higher prevailing wage. As 
previously discussed; a Level IV (fully competent) position is' designated by DOL for employees 
who ~'use advanced skills and diversified knowledge to solve unusual and complex problems" and 
requires .a §ignificantly higher wage. . · . 

The petitioner has submitted inadequate probative evidenqe. to satisfy this criterion of the 
regulations. Thus; th~ petitioner has not established that the duties of the position are so specialized 
and complex that the knowledge required to perform the duties is usually associated with the 
attainment of a bacc~laureate or higher degree in a specific specialty, or its· equivalent. The AAO, 

' therefore, concludes that the- petitioner failed to satisfy the . criterion at· 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

For the reasons relat~d in the preceding discussion, the petitioner has failed to establish that it has 
satisfied . any· of the criteria at 8 . C.F.R. § 214.2(h)(4 )(iii)(A) and, therefore, it cannot be found that 
the proffered positio~ qualifies as a specialty occupation. · Th~ appeal will be dismissed and the 
petition .denied for this reason. \ · 

A beneficiary's credentials to perform a particular job are relevant only when .the job is found to be 
a specialty occupation. As discussed in this decision, the petitioner has failed to establish that the 
proffered position requires a baccalaureate or higher degree in~ specific specialty, or its equivalent. 
Therefore, the AAO need not and will not address the beneficiary's qualifications further. 
. .r . 

An application or petition . th~t fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds .for denial in the 
initial decision. See Spencer Enterprises, Inc v. United Statds, 229 F. Supp. 2d 1043, affd, 345 
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F.3d 683; see also So~tane v: DOl, 38l.F.3d 145 (noting that the AAO conducts appellate review on 
a de novo basis). · · 

Moreover, when the MO denies 'a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused ~ts discretion with respect to all of the AAO's 
enumerated grounds., See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aft' d. 
345 F.3d 683. ' .. . 

The petition will be, ·denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basi~ for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 u.s·.c. § 1361. Here, that burden has notbeen met. 

··ORDER: The appeal is dismissed. The petition ~ is denied. · 

j 

, . . ; ' 


