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DISCUSSION: The service center director denied the nonimmigrant visa filed. on November 8, 
· 2011. The matter is now before the Administrative Appeals Office. (AAO) on appeal. The appeal will 
be dismissed. The petition will be denied. 

The petitioner describes itself as a supplier of a~cessories for copying and fax . machines with 38 
employees and a gross annual income of $30,726,356. It seeks to employ the beneficiary in what it 
designates as a full-time market research analyst position and to classify her as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act.(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition on the 
grounds that the petitioner failed to establish that the proffered position qualifies for classification 
as a specialty occupation. 

The record of proceeding before the . AAO contains: (1) the Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form I-290B and supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. 

The issue before the AAO is whether the petitioner's proffered position qualifies as a . specialty 
occupation. To meet its burden of proof in this regard, the petitioner must establish that the job it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
·. occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
~uman endeavor including, but not limited to, architecture, . engineering, 
mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which [(2)] 
requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 
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(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 

· meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
·section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupatiQn would result in particular positions meeting a pondition under 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
P.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i){l) of the Act and the regulation at 8 C.P.R. § 214.2(h)(4)(ii), U.S. 
Citizenship a!}d Immigration Services (USCIS) consistently interprets the term "degree" ·in the 

. criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly "related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 P.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such occupations. These professions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States ofa baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-lB visa category. 
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To determine whether a particularjob qualifies as a specialty occupation, USCIS does not simply rely 
on a position's title. The speci~c duties of the proffered position, combined with the nature of the 
petitioning entity'' s business operations, are factors to be considered. users must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title of 
the position nor an employer's self-imposed standards, but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree in the specific specialty as the minimum for entry into the occupation, 
as required by the Act. 

In its support letter, the petitioner stated that it needed a market research analyst to meet the 
growing needs of its expanded operations, and the petitioner identified the following as duties of the 
proffered position: 

'\ 

• Utilize developed economic [models] and analyze past sale statistics and current 
customers' information to project future sales [for] the various [product] groups; 

• Assist in formulating, directing, and coordinating marketing activities and policies to 
promote sales and customers' services; · 

• [Coordinate] with purchasing department in projecting sales of new products and to 
advise top management as to the supply and demand [bases] on current and future 
sales; 

• [Collect] information from advertising and promotional personnel and finance 
department to ev:aluate return of investment and effect on sales for management 
decisions; and . 

• Troubleshoot and maintain our customer's database to assure adequate inventory 
level to meet our customers' demand. 

The petitioner did not state the minimum education for entry into the position, but described the 
beneficiary's educational qualifications. The beneficiary earned a bachelor's of arts degree in 
public relations and a master's of business administration. 

The director found the initial evidenee insufficient to establish eligibility for the benefit sought, and 
issued an RFE on November 21, 2011. Within the RFE, the director outlined the specialty 
occupation regulatory criteria and requested specific documentation to establish that the proffered 
position qualifies for classification as a specialty occupation. 

On January 12, 2012, counsel for the petitioner submitted a letter in response to the director's RFE, 
together with additional evidence. Specifically, counsel posits that the instant case is analogous to 
Unical Aviation, Inc. v. INS, 248 F. Supp. 2d 931 (D.C. Cal 2002), a case where the federal district 
court reversed the AAO. The court's rationale for reversing the AAO had two bases. First, the 
court reversed the AAO because it found that the proffered position of senior market analyst was 
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comparable to the Occupational Outlook Handbook (hereinafter "Handboo/C') classification of 
market rese'!tch an().lyst which the former Immigration and Naturalization Services acknowledged 
was a spedalfy occupation. Second, the court found that the petitioner had demonstrated that it 
normally requires a degree for entry into the occupation. Additionally, counsel cited the Handbook, 
for the proposition that individuals who possess advanced marketing or social science degrees, and 
conceded that a bachelor's degree in a specific specialty is not required for a market research 
analyst, as would be required for the occupational category to be recognized as a specialty 
occupation. Counsel reasoned that the petitioner must fill the proffered position with a degreed 
individual because the incumbent would provide the operation with proper support and continuous 
flow of information, but did not explicitly state that entry into the position requires a bachelor',s 
degree in a specific specialty. 

In support of the petition, counsel submitted job advertisements placed by the petitioner for a "Sales 
and Marketing Associate" with a stated preference for candidates with a bachelor's degree in 
business or ~p.arketing, and an "Operations Research Analyst" position with a stated requirement for 
candidates who possess a master of science degree in information systems. Additionally, counsel 
submitt~d a letter from the petitioner's president; an organizational chart depicting the petitioner's 
hierarchy and staffing levels; a list of the petitioner's employees; a floor plan of the petitioner's new 
building space; documentation verifying inventory levels; payroll summaries for three quarters; 
Handbook mat'erial related to the job classification of Market Research Analyst; and a copy of 
UnicalAviation, Inc. v.INS, 248 F. Supp. 2d 931 (D.C. Cal2002). 

The director denied the petition on January 30, 2012, finding that the proffered position is not a 
spe~ialty oc~upation. The director determined that the d~ties. of the proffered position reflect the 
duties performed by "Market Research Analysts," as descnbed m the Handbook. 

L On appeal, counsel for the petitioner contends that the decision was arbitrary, capricious, and an 
abuse of discretion. In particular, counsel posits that the director erred in finding that: the position 
does not qualify as a specialty occupation; the particular position is not so complex or unique that it 
can be performed only by an individual with a degree; the employer does not normally require a 
degree or its equivalent for the position; and that the nature of the specific duties are not so 
specialized and complex that knowledge required to perform the duties is usually associated with a 
bacc~laureate or higher degree. 

As a preliminary matter, the AAO will address Safer, Inc. v. INS, CA 3-87-2761-R (N.D. Tex. Feb 
17, 1989), cited by counsel in support of the claim that the proffered position is a specialty 
occupation. Counsel did not provide a copy of this decision, but, based upon the date-of-decision 
referenced by counsel, it appears that "the decision pertains to the issue of whether the alien for 
whom the related petition was filed was a member of the professions as defined in · section 
101(a)(32) of the Act, 8 U.S.C. § 1101(a)(32), as interpreted at that time. The issue before the 
AAO, however, is distinctly different, namely, whether the prQffered position that is the subject of 

1 The director's decision referred to the 2010-2011 edition of the Handbook. All of the AAO's references are 
to the 2012-2013 edition of the Handbook, which may be accessed at the Internet site 
http://www.bls.gov/oco/. · 
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the present petition qualifies as a nonimmigrant H-lB specialty occupation and not whether it is a 
profession. Thus, this case cited by counsel is irrelevant to the instant petition.2 

Counsel and the petitioner claim that a bachelor's degree is a minimum requirement for entry into 
the proffered position, but do not establish, or, for that matter, explicitly state, a precise field of 
study that wou.ld be necessary for entry into the occupation. Consequently, the record of proceeding 
lac~s an evidentiary foundation for finding that the proposed position is a specialty occupation. 
Most notably, counsel mistakenly claims that the burden of proof was met by virtue of the 
documentation submitted into the record with regard to the beneficiary's qualifications. The AAO 
observes that, as evident in the language of the earlier quoted statutory and regulatory framework 
for H-lB specialty occupation positions·, a beneficiary's educational credentials will not establish a 
proffered position as a specialty occupation. 

The AAO also notes that the beneficiary earned a bachelor's of science degree in public relations 
and master's degree in business administration, as substantiated by the beneficiary's transcripts. A 
petitioner mQst demonstrate that the proffered position requires a precise and specific course of 
study that relates directly and closely to the position in question. Since there must be a close 
correlation between the required specialized studies and the position, the requirement of a degree 
with a generalized title, such as business, without further specification, does not establish the 
position as a specialty occupation. Cf. Matter of Michael Hertz Associates, ~9 I&N Dec. 558 
(Conun'r 1988). 

To prove that a job requires the theoretical and practical application of a body of highly specialized 
knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that the position 
requires the attainment of a bachelor's or higher degree in a specialized field of study or its 
equivalent. As discussed supra, USCIS interprets the degr~e requirement at 
8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is1directly related to the 
proposed position. Although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more,· will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).3 

· 
2 The AAO notes that the current, primary, and fundamental difference between qualifying as a profession 
and qualifying as a specialty occupation is that specialty occupations require the U.S. bachelor's or higher 

. degree, or its equivalent, to be in a specific specialty. 

3 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite . 
for a particular position, requiring such a degree, without more, ,will not justify the granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis lnt'l v. INS, 94 
F.Supp:2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf. Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 (Comm'r 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it .should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
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Again, citing to the Handbook, counsel for the petitioner in this matter claims that the duties of the 
proffered position can be performed by an individual with only a general-purpose bachelor's degree, 
i.e., a bachelor's degree in business administration, and points out that the beneficiary. earned a 
Master's degree in business administration. Counsel advances a beneficiary-driven argument and 
states on appeal that the cours~s within the beneficiary's B.S. in public relations program and her 
master's degree in business administration "matched the description for the required courses and 
educational requirement stated by [the Handbook] perfectly for the Market Research Analyst 
[occupational category]..'' Thereafter, counsel Claims that the beneficiary's educational background 
in business administration is a realistic requirement, and the proffered position is therefore a 
specialty occupation. Actually, the AAO finds, this assertion supports the Service's determination 
th~t the proffered position is not a specialty occupation, in that, the assertions of counsel and the 
petitioner are not indicative of a position that requires a particular degree in a specific specialty. 

Nevertheless, ·for the purpose of performing a comprehensive analysis ·of whether the proffered 
position qQ.alifies as a specialty occupation, the AAO turns next to the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l): a baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position. 

The AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. The AAO finds that the duties 
described by the petitioner appear to comport closest with the duties of a "Market Research 
Analyst," as described in the Handbook. The Handbook describes the Market .Research Analysts 
occupational classification as follows: 

Market research analysts study market conditions in local, regional, or national areas 
to examine potential sales of a product or service. They help companies understand 
what products people want, who will buy them, and at what price. · 

Duties 

Market research analysts typically do the following: 

• Monitor and forecast marketing and sales trends 
• Measure the effectiveness of marketing programs and strategies 
• Devise and bvaluate methods for collecting data, such as surveys, 

questionnaires, or opinion polls 
• Gather data about consumers, competitors, and market conditions 
• Analyze data using statistical software 
•· Convert <;_omplex data and findings into understandable tables, graphs, and 

written reports · 
• Prepare reports and present results to clients or management 

the simple expedient of creating a generic (and essentially artificial) degree requirement. 



(b)(6)

Page 8 

Marke.t research analysts perform research and gather data to help a company market 
its products or services. They gather data on consumer demographics, preferences, 
needs, and buying habits. They collect data and information using a variety of 
~ethods, such as interviews, questionnaires, focus grou,ps, market analysis surveys, 
public opinion polls, and literature reviews. 

Analysts help determine a company's position in the marketplace by researching 
their competitors and analyzing their prices, sales, and marketing methods. Using 
this. ipformation, they may determine potential markets, product demand, and 
pricing. Their knowledge of the targeted consumer enables them to develop 
advertising brochures and commercials, sales plans, and product promotions. 

Market research analysts evaluate data using statistical techniques and software. 
They must interpret what the data means for their client, and they may forecast future 
trends. They often make charts, graphs, or other visual aids to present the results of 
their research. 

· Workers who design and conduct surveys are known as survey researchers. For more 
information, see the profile on survey researchers. 

Some market research analysts may become professors or teachers. For more 
information, ~ee the profile on postsecondary teachers. As an instructor in a junior or 
community college, a market research analyst may need only a master's degree, but a 
Ph.D. is usually required to teach in a college or university. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational OutlookHandbook, 2012-13 ed., 
"Market Rese(:lrch Analysts," http://www .bls.gov /ooh/Business-and-Financial/Market-research
analysts.htm#tab-2 (last visited December 3, 2012). 

As indicated in the excerpt below, review of the Handbook's information about the education and 
training requirements -for this occupational category, however, indicates that employers do not 
normally require a bachelor's degree in a specific specialty or its equivalent for entry into the 
position. In pertinent part, the Handbook states: 

Market ~esearch analysts need strong math and analytical skills. Most market 
research analysts need at least a bachelor's degree, and top · research positions often 
require a master's degree.4 

4 
The first definition of "most" in Webster's New Collegiate College Dictionary 731 (fhird Edition, Hough 

Mifflin Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if merely 51% of market 
research analyst positions require at least a bachelor's degree in business administration or a closely related 
field, it could be said that "most" market research analyst positions require such a degree. It cannot be found, 
therefore, that a particular degree requirement for "most" positions in a given occupation equates to a normal 
minimum entry requirement for that occupation, much less for the particular position proffered by the 
petitioner. . Instead, a normal minimum entry requirement is one that denotes a standard entry requirement 
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Education 

Market research analysts typically need a bachelor's degree in market research or a 
related field. Many have degrees in fields such as statistics, math, or computer 
science. Others have a background in business administration, one of the social 
sciences, or communications. Courses in statistics, research methods, and marketing 
are essential for these workers; courses in communications and social sciences
such as economics, psychology, and sociology-are also important. 

Many market research analyst jobs require a master's degree. Several schools offer 
graduate programs in marketing research, but many analysts complete degrees in 
other fields, such as statistics, marketing, or a Master of Business Administration 
(MBA). A master's degree is often required for leadership positions or positionsthat 
perform more technical research. 

U.S. Dep't of ~abor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Market Research Analysts," http://~ .bls.gov/ooh/Business-and-Financial/Market-research
analysts.htm#tab-4 (last visited December 3, 2012). 

Here, although the Handbook indicates that a bachelor's or higher degree in "market research or a 
related field" is typically required, it also indicates that baccalaureate degrees in various, divergent 
fields (e.g., communications or one of the social sciences) are acceptable for entry into this field. 
Thus, the Handbook does not indicate as an occupation-entry requirement either a specific academic 
major or concentration, or a group of closely related majors. The AAO finds that the range of 
educational cred~ntials indicated by the Handbook as acceptable for entry into the Market Research 
Analysts occupational group is not indicative of a specialty occupation. 

In the same vein, the AAO also notes the Handbook's statement that "others have a background in 
business administration." As noted earlier in this decision, although a general-purpose bachelor's 
degree, such as a degree in business administration, may be a legitimate prerequisite for a particular 
position, requiring such a degree, without more, will not justify a finding that a particular position 
qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 
147. Therefore, the Handbook's recognition that a general, non-specialty "background" in business 
administration is sufficient- for entry into the occupation also strongly suggests that a bachelor's 

· degree in a specific specialty is not a normal, minimum entry requirement for this occupation. 
Accordingly, ~~ the Handbook indicates that working as a market research analyst does not 
normally require at least a bachelor's degree in a specific specialty or its equivalent for entry into 
the occupation; it does not support the proffered position as satisfying this first of the criteria at 
8 C.P.R. § 214.2(h)(4)(iii)(A). 

but recognizes that certain, limited exceptions to that standard may exist. To interpret this provision 
otherwise would fUJ1 directly contrary to the plain language of the Act, which requires in part "attainment of 
a bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the 
occupation in the United States."§ 214(i)(l) of the Act. 
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For the foregoing reasons, the AAO finds that the petitioner has not satisfied the criterion at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO will consider whether the petitioner has satisfied the first of the two alternative 
prongs of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to 
establish that a requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, 
is common to the petitioner's industry in positions that are both: (1) parallel to · the proffered 
position; and (2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting 
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

Here, and as already discussed, the petitioner has not established that its proffered position is one 
for which th~ Handbook reports an industry-wide requirement of at least a bachelor's degree in a 
specific specialty or its equivalent. Also, there are no submissions from professional associations, 
individuals, or similar firms in the petitioner's industry attesting that individuals employed in 
positions parallel to the proffered position are routinely required to have a minimum of a bachelor's 
degreein a specific specialty or its equivalent for entry into those positions.5 

The AAO is not persuaded by counsel's comments on Unical Aviation, Inc. v. INS, 248 F. Supp. 2d 
931 (D.C. Cal 2002), and counsel's analogy to the present matter, in support of the contention that 
the proffered market research analyst position meets the specialty occupation standard. The 
material facts of the present proceeding are distinguishable from those in Unical. Specifically, 
Unica/involves: (1) a record of proceedings that included an organizational chart showing that all 
of its employees in the marketing department and all employees engaged in marketing duties held 
bachelor's degrees; and (2) in the court's words, "sufficient evidence to demonstrate that there is a 
requirement of specialized study for [the beneficiary's] position." Also, the proffered position and 
related duties in the present proceeding are different from those in Unical Aviation, Inc., where the 
beneficiary was to liaise with airline and Maintenance Repair Organization ("MRO") customers in 
China for supply of parts and services; analyze and forecast airline and MRO demands to generate 
plans to capture business; provide after-sales services to customers in China; and develop new 
products and services for the China market. Moreover, there is no indication in the record of 

5 The AAO observes that the petitioner submitted two job vacancy announcements placed by the petitioner to 
show that the company is expanding and hiring additional · personnel in tandem with the stated business 
growth. The first job vacancy announcement is for an operations research analyst, with a stated educational 
requirement of a Master of Science degree in information technology . . The second job vacancy 
announcement is for a sales and marketing associate position, with a stated preference for a bachelor's degree 
in business or marketing. Thus, neither advert~sement . is probative evidence of the education or 
education-equivalency required to actually perform the proffered position, as each advertisement is for a 
position other than the type proffered here. 
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proceeding that the petitioner is in the same industry as Unical Aviation, Inc.; the petitioner has a 
Will Call Marketing employee with a high school diploma, who would be supervised by the 
beneficiary; and the petitioner did not present sufficient evidence to demonstrate that that there is a 
requirement of specialized study for the beneficiary's position. 

Further, in Unica/Aviation the Court partly relied uponAugut, Inc. v. Tabor, 719 F. Supp. 1158 (D. 
Mass. 1989), for the proposition that Immigration and Naturalization Service (INS, now USCIS), . 
had not used an absolute degree requirement in applying the "profession" standard at 8 U.S.C. 
§ 1101(a)(32) for determining the merits of an 8 U.S.C. § 1153(a)(3) third-preference visa petition. 
That propositi,on is not relevant here, because the H-1B specialty occupation statutes and 
regulations, not in existence when INS denied the Augut, Inc. third-preference '-petition, mandate not 
just a baccalaureate or higher degree, or its equivalent, but a degree "in the specific specialty." 
Section 214(i)(1) of the Act; see also 8 C.F.R. § 214,2(h)(4)(ii). The AAO also notes that, in 
contrast to the broad precedential authority of the case law of a United States circuit court, the AAO 
is not bound to follow the published decision of a United States district court in matters arising even 
within the S(ll1le district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Although the reasoning 
underlying a district judge's decision will be given due consideration when it is properly before the 
AAO, the analysis does not have to be followed as a matter of law. /d. at 719. 

On appeal, counsel emphasizes USCIS has previously held that the position of market research 
analyst is a specialty occupation· based on his personal knowledge of a separate matter involving a 
different petitioner. A copy of the allegedly approved petition, however, was not included in the 
record and, therefore, this claim is without merit. As the record of proeeeding does not contain any 
evidence of the allegedly approved petition, there were no underlying facts to be analyzed and, 
therefore, no prior, substantive reasons could have been provided to explain why deference to the 
approval of the prior H-1B petition involving a different petitioner but a proffered position with the 
same occupational classification would be warranted. The burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act. 

Based on the foregoing, the petitioner has not satisfied the first alternative prong of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). 

The AAO will now analyze whether the petitioner has satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

On appeal, counsel asserts that complexity and uniqueness of the proffered position can be drawn 
from a letter signed by the petitioner's president, dated January 6, 2012, and drawn from the 
employer's letter dated October 31, 2011. 

Counsel directed the AAO's attention to the following passage (here quoted verbatim) from the 
letter of the petitioner's president, dated January 6, 2012. (Verbatim) 

Our new warehouse/office has 72,000 sq. ft., a 4 folds increase from 18,000 sq. ft. 
The additional 54,239 sq. ft. allows us to expand into the future. We maintained an 
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inventory level of $3.2 in 2010 with an 18,000 sq. ft. floor space and expect to at least 
triple th(lt level in the next 2 years with a corresponding increase in staff strength. 
The only question remain is, can our sales keep up with our growth? It is a 56 million 
dollars qqestion, literally. 

Where the sales would be coming from? Where is our new market? How do we 
develop our domestic market? It is feasible to expand our international market? 
Where is a good area for us to expand into, in terms of new products; in terms of new 
markets? What group or groups of inventory line items do we need to stock (we have 
15,000 and can easily go up to 50,000)? When do we need to stock our inventory? 
How do we finance our inventory in the tune of $10 million or more? How can we 
shorten our inventory turnover? · 

As {)ur market research analyst, we expect [the beneficiary] to provide us with some 
reliable data and reports for our management team to make informed decisions. Our 
questions are not limited to what have just been stated herein above. 

In specific regard to the above-quoted passages, the AAO finds that they neither provide, nor refer 
to any portion of the record ·of proceeding with, probative evidence that establishes substantive 
work that the beneficiary would perform that would not just involve market research analysis at 
some generic level, but that would involve mar~et research analysis demonstrably requiring the 
theoretical a~d practical application of at least a bachelor's degree level of a body of highly 
specialized knowledge in a specific specialty directly related to such research analysis, as is 
necessary to establish an H-1B specialty occupation under the controlling statutory and regulatory 
framework. 

Additionally, counsel directed the AAO's attention to the following passage in the petitioner's letter 
dated October 31, 2011, and signed by the petitioner's controller, which is quoted verbatim: 

6 

As our Market Research Analyst, [the beneficiary] shall be responsible to utilize 
developed economic modal and analyze past sale statistics and current customers' 
information to project future sales on the various products groups; assist in 
formulating, directing and coordinating marketing activities and [policies] to promote 
sales and (customer service]. Coordinate with Purchasing Department in projecting 
sales of new products and [advise] top management as to the supply and demand 
based on current and potential future sales. Collects information from Advertising 
and Promotional personnel and Finance Department to evaluate return of investment 
and effect on sales for management decisions; [troubleshoot] and maintain [customer] 
database to assure adequate inventory level to meet our customers' demand. 6 

Counsel maintains he made no assertions as to the complexity and uniqueness of the proffered position or 
the specialized and complex nature of the duties because "it was the coptention that the petitioner that the 
supporting documents should speak for themselves." Further, counsel declares that "[t]he complexity and 
uniqueness of the proffered position ~ad actually been fully described in the employer's letters and other 
documents on file with USCIS without the need for anyone to make any assertions." 
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The AAO finds that the above descriptions do not demonstrate relative complexity or uniqueness in 
the proffered position that would distinguish it from similar but non-degreed or non-specialty 
degreed employment under the second prong of the criterion. A review of the record indicates that 
the petitioner has failed to credibly demonstrate that the duties the beneficiary will be responsible 
for or perform on a day-to-day basis entail such complexity or uniqueness as to constitute a position 
so complex or unique that it can be performed only by a person with at least a bachelor's degree in a 
specific specialty or its equivalent. 

Specific£!,lly, t~e petitioner failed to demonstrate how the duties described require the theoretical and 
practical application of a body of highly specialized knowledge such that a bachelor's or higher 
degree in a specific specialty or its equivalent is required to perform them. For instance, the 
petitioner did not submit information relevant to a detailed course of study leading to a specialty 
degree and did not establish how such a curriculum is necessary to perform the duties it claims are 
so complex and unique. While one or two courses in marketing may be beneficial in performing 
certain duties of a market research analyst position, the petitioner has failed to demonstrate how an 
established curriculum of such courses leading to a baccalaureate degree in a specific specialty, or 
its equivalent are required to perfomi the duties of the particular positiop here proffered. 

In other words, the record lacks sufficiently detailed information to . distinguish the proffered 
position as unique from or more complex than market research analyst positions that can be 
performed by persons without at least a bachelor's degree in a specific specialty or its equivalent. 
Consequently, as the petitioner fails to demonstrate how the proffered position of market research 
analyst is so complex or unique relative to other market research analyst positions that do not 

· , require at least a baccalaureate degree in a specific specialty or its equivalent, it cannot be 
concluded that the petitioner has satisfied the second alternative prong of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(2). 

The petitioner and counsel do not expressly state that the proffered position is so complex or 
unique, but counsel does maintain that the market research analyst will perform a critical role in 
enhancing the petitioner's operational processes given the petitioner's expansion goals, and with 
supporting management decisions. On appeal, counsel submits two items of the beneficiary's work 
product: a projection of the petitiqner's business growth for 2012-2014 in the Latin American 
market, and a suggested business plan for the petitioner, to evidence that the position is so complex 
or unique that it can be performed only by an individual with a degree. 

The AAO finds that there is no showing or evidentiary support that should lead it to conclude that 
these products can only be produced by an individual with a bachelor's degree in a specific 
specialty. Counsel insists within the appeal brief that the Service should make reasonable 
inferences to find that the position proffered meets the definition of specialty occupation. The only 
comment counsel offers on point is that the submitted work product could not have been produced 
by someone with a medical or engineering background, and could not be produced by someone 
without a bachelor's degree. This statement, without more, does not establish that the proffered 
position requires a precise and speCific course of study that relates directly and closely to the 
position in question. Further as the claim is not substantiated by documentary evidence in the 
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record of proceeding, it merits no weight. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the claim, the 
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec; 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 
(BIA 1980). Further, as already noted, since there must be a close correlation between the required 
specialized studies and the position, the requirement of a degree with a generalized title, such as 
business administration, without further specification, does not establish the position as a specialty 
occupation. Cf Matter of Michael Hertz Associates; 19 I&N Dec. 558 (Comm'r 1988). 

Additionally, the AAO observes that the petitioner submitted a Labor Condition Application (LCA) 
certified for the SOC (O*NET/OES) Code 13-1161, and the associated Occupational Classification 
of Market Research Analysts and Marketing Specialists, at a Level I prevailing wage rate. 

' 

Thee AAO finds that the Level I designation of the proffered position is of particular significance to 
this decision, because this level is a designation for an entry-level position for an employee who has 
only a basic understanding of the occupation. See Employment and Training Administration 
(ETA), Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration Programs 
(Rev. Nov. 2009). 

· As indicated by the above-referenced policy guidance, wage levels should be determined only after 
selecting the most relevant O*NET occupational code classification. Then, a prevailing-wage 
determination is made by selecting one of four wage levels for ail occupation based on a 
comparison of the employer's job requirements to the occupational requirements, including tasks, 
knowledge, skills, and specific vocational preparation (education, training and experience) generally 
required for acceptable performance in that occupation. Prevailing wage determinations start with 
an entry level wage (i.e. Level I) and progress to a wage that is commensurate with that of a Level 
II (qualified), Level III (experienced), or Level IV (fully competent worker) after considering the 
job requirements, experience, education, special skills/other requirements and supervisory duties. 
Factors to be considered when determining the prevailing wage level for a position include the 
complexity of the job duties, the level of judgment, the amount and level of supervision, and the 
level of understanding required to perform the job duties. ·DOL emphasizes that these guidelines 
shou\d not be implemented in a mechanical fashion and that the wage level should be 
commensurate with the complexity of the tasks, independent judgment required, and amount of 
close supervision received as indicated by the job description. 

I 

The earlier referenced Prevailing Wage Determination Policy G.uidance from DOL provides a 
description of the wage levels. A Level I wage rate is described by DOL as follows: 

Level I (entry) wage rates are assigned . to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, practices, and programs. 
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The employees may perform higher level work for trammg and developmental 
purposes. These employees work under close supervision ·and receive specific 
instructions on required tasks and results expected. Their work is closely monitored 
and reviewed for accuracy. Statements that the job offer is for a research fellow, a 
worker in training, or an internship are indicators that a Level I wage should be 
considered. -

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy 
Guidance, l'Jonagricultural Immigration Programs (Rev. Nov. 2009), available on the Internet at 
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC _Guidance _Revised _11_ 2009.pdf. · 

The DOL wage rate description indicates that if a position were particularly complex or unique 
relative to others within the same occupational classification, then the Level I designation would not 
logically fo~low. The AAO, therefore, notes that the LCA wage-level weighs against this particular 
petition satisfying the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

On appeal, counsel seems to assert that the petitioner met the burden of the second alternative prong 
at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) by showing that another employee in her former role as 
operations research analyst, who is a degreed individual, had performed some of the duties that 
would be assigned to the beneficiary in the proffered position as a market research analyst.7 

Although not stated with specificity, counsel appears to raise this overlap to assert that it highlights 
the complexity and uniqueness of the proffer~d position. Counsel also submits that the RFE 
response letter described that the former operations research analyst had provided critical 
information to management, and that the beneficiary would take over this function in her role as 
market research analyst. The AAO acknowledges that there may be some functional overlap 
between the operations research analyst position and the proffered position of market research 
analyst. Despite the narrowly described functional overlap, the AAO notes that these are two 
distinctly different positions, and counsel did not draw out additional similarities between the two 
roles. Also, the AAO agrees with the director that counsel does not state how the former operations 
research analyst's master's of science degree in information systems has a relation to the degree 
requirement for the market research analyst position. 

Consequently, as the petitioner fails to demonstrate how the proffered position is more complex or 
unique than other market research analyst positiqns that can be performed by persons who have not 
attained at least a baccalaureate degree in a ' specific specialty or its equivalent, it cannot be 
concluded that the petitioner . has satisfied the second alternative prong of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). 

7 Notably, counsel presents this evidence and advances this line of reasoning in his brief where he addresses 
the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), but the AAO cannot determine if this was 
intentional because counsel states that this information is relevant to proving 8 C.F.R. § 214.2(h)(4)(iii)(A), 
without reference to any specific criterion. 
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Next, the AAO evaluates the record of proceeding to see whether the petitioner has ~stablished that 
it normally requires a degree or its equivalent for the position, pursuant to the third criterion of 
8 C.P.R.§ 214.2(h)(4)(iii)(A). 

To satisfy this criterion, the record must establish that the specific performance requirements of the 
position generated the recruiting and hiring history. A petitioner's perfunctory declaration of a 
particular educational requirement will not mask the fact that the .. position is .not a specialty 
occupation. 

USCIS must examine the actual employment requirements and, on the basis of that examination, 
determine whether the position qualifies as a specialty occupation. See generally Defensor V. 

Meissner, :201 F.3d 384. In this pursuit, the critical element is not the title of the position, or the 
fact that an employer has routinely insisted on certain educational standards, but whether 
performance of the position actually requires the theoretical and practical application of a body of 
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty or its equivalent as the minimum for entry into the occupation as required by section 
214(i)(1) of the Act. To interpret the regulation any other way would lead to absurd results: if 
USCIS were constrained to recognize a specialty occupation merely because the petitioner has an 
established practice of demanding certain educational requirements for the proffered position - and 
without consideration of how a beneficiary is to be specifically employed - then any alien with a 
bachelor's degree in specific specialty could be brought into the United States to perform non
specialty . occupations, so long as the employer required all such employees to have baccalaureate or 
higher degrees. See id. at 388. 

While the AAO acknowledges that the record of proceeding contains two job advertisements placed 
by the petitioner, neither advertisement establishes a prior history of recruiting .and hiring for the 
proffered position, because the advertisements were for an operations research analyst, and a sales 
& marketing associate. As such, the record of proceeding does not establish the prior history of 
recruiting and hiring, for the proffered position, which is required to satisfy this particular criterion. 

In the alternative, counsel cites to an unpublished case, Unico American Corp. v. Watson, Case No. 
CV 89-6958 (C.D. Cal. Mar. 19, 1991) for the proposition that the Service should give deference to 
an employer's view and evidence that the stated educational requirements are sufficient to show 
what an employer normally requires for the position. Reliance on this case is misplaced for two 
reasons. Prim~rily, reference to an unpublished decision does notmeet the petitioner's burden of 
proof. When arty person makes an application for a "visa or any other document required for entry, 
ot makes an application for admission [ . : . ] the burden of proof shall be upon such person to 
establish that he is eligible" for such relief. 8 U.S.C. § 1361; see also Matter of Treasure Craft of 
California, 14 I. & N. Dec. 190 (Reg. Comm'r 1972). Furthermore, any suggestion that USCIS 
must review unpublished decisions and possibly request and review each case file relevant to those 
decisions, while being impractical and inefficient, would also be tantamount to a shift in the 
evidentiary burden in this proceeding from the petitioner to USCIS, which would be contrary to 
section 291 of the Act, 8 U.S.C. § 1361. Accordingly, neither the director nor the AAO was 
required to request and/or obtain a copy of the unpublished decision cited by counsel. 
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If a petitioner wishes to have unpublished decisions considered by USCIS in its adjudication of a 
petition, the petitioner is permitted to submit copies of such evidence that it either obtained itself 
through its own legal research and/or received in response to a Freedom of Information Act request 
filed in accordance with 6 C.F.R. Part 5. Otherwise, "[t]he non-existence or other unavailability of 
required evidence creates a presumption of ineligibility." 8 C,F.R. § 103.2(b)(2)(i). In the instant 
case, the peti~ioner failed to submit a copy of the unpublished decision. As the record of proceeding 
does not contain any evidence of the unpublished decision, there were no underlying facts to be 
analyzed and, therefore, no prior, substantive determinations could have been made to determine 
what facts, if any, were analogous to thosein this proceeding. Further, while 8 CF.R. § 103.3(c) 
provides that AAO precedent decisions are binding on all USCIS employees in the administration 
of the Act, unpublished decisions are not similarly binding. 

For the reasons discussed above; the record of proceeding does not establish the prior history of 
recruiting and hiring required to satisfy the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A).8 

Finally, the petitioner has not satisfied the fourth criterion of 8 C,F.R. § 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher 
degree in a specific specialty or its equivalent. 

Relative specialization and complexity have not been sufficiently developed by the petitioner as an 
aspect of the proffered position's duties. In other words, the proposed duties have not been 
described with sufficient specificity to show that their nature is more specialized and complex than 
market research analyst positions whose duties are not of a nature so specialized and complex that 
their performance requires knowledge usually associated with a degree in a specific specialty. 

Counsel asserts on appeal that the petitioner satisfied this criterion, and that it provided a detailed 
description of the petitioner's business nature and its expansion, its staffing structure, and a detailed 
description of the duties of the proffered position. While the AAO acknowledges that the record of 
proceeding contains information as to the related business, the duties, and the position in question, 
the evidence in the record of proceeding does not establish how any baccalaureate-level subject 
matter, theories, or principles are usually associated with the attainment of a baccalaureate or higher 
degree in a specific specialty are necessarily applied to and essential for performing the proffered 
position's duties. Without documentary evidence to support the claim, the assertions of counsel 
will not satisfy the petitioner's burden of proof The unsupported assertions of counsel do not 

8 While a petitioner may believe or otherwise assert that a proffered position requires a degree, that opinion 
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS 
limited solely to reviewing a petitioner's claimed self-imposed requirements, then any individual with a 
bachelor's degree could be brought to the United States to perform any occupation as long as the employer 
artificially created a token degree requirement, whereby all individuals employed in a particular position 
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v. 
Meissner, 201 F.3d at 387. In other words, if the evidence in the record of proceeding does not establish that 
actual performance of the proffered position would in fact require such a specialty degree or' its equivalent, 
the occupation would not meet the statutory or regulatory definition of a specialty occupation. See 
§ 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation"). 
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constitute evidence. Matter ofObaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 
19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Moreover, the AAO incorporates its earlier discussion regarding the wage-level designation on the 
LCA, which is appropriate for duties whose nature is less complex and specialized than required to 
satisfy this criterion. 

The petitioner has failed to establish that it ·has satisfied any of the criteria at 
8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position qualifies 
as a specialty otcupation. The appeal will be dismissed and the petition denied for· this reason. 

The AAO doe~ not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient documentation to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. Here, that burden has not been met. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

ORDER: The appeal is dismissed. The petition is denied. 


