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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form I-129 visa petition, the petitioner describes itself as a marketing consulting services 
company established in 2006. ln order to employ the beneficiary in what it designates as an "ethnic 
markets coordinator" position, the petitioner seeks to classify her as a nonimmigrant worker in a 
specialty occupation pursuantto section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition on the basis of his determination that the petitioner had failed to 
demonstrate: (1) that the proffered position qualifies for classification as a specialty occupation; and 
(2) that the beneficiary is qualified to perform the duties of a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form l-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form 1-2908 and supporting documentation. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to 
overcome either of the director's two grounds for denying this petition. Accordingly, the appeal will 
be dismissed, and the petition will be denied. 

ln its September 30, 20llletter of support, the petitioner stated that it provides "consultative marketing 
services to executives, professionals, and corporations[.]" The petitioner described the proffered 
position as follows: 

[The petitioner] seeks to employ [the beneficiary] as part of our back-office support 
team in the position of Ethnic Markets Coordinator to assist our clients in business 
opportunities with Chinese and Thai business owners in the United States. If our 
petition on her behalf is approved, [the beneficiary] will serve as a cultural concierge 
for our clients. She will be responsible for assisting in the development of culturally 
sensitive marketing plans and associated marketing materials. Under the direction of 
our clients, she will coordinate meetings and travel as necessary to Chinese and Thai 
businesses within the United States. 

In its December 1, 2011 letter submitted in response to the director's RFE, the petitioner stated that the 
duties of the proffered position would include the following tasks: 

• Accompanying the broker on the initial consultation appointment with the client to act as the 
cultural liaison during the interview and fact-finding session; 

• Accompanying the broker for the presentation of the proposed solution; 
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• Assisting the client and the petitioner's staff in gathering together the financial and medical 
records necessary to underwrite a case when clients choose to move forward; 

( 

• Preparing culturally acceptable marketing materials; 

• Respectfully contacting preselected Chinese and Thai prospects m order to aiTange initial 
planning consultations with the petitioner's brokers; 

• Ensuring that financial information provided by clients meets U.S. compliance standards; 

• Reviewing consultation arrangements such as travel, dining, lodging, and llleeting venues to 
ensure they are culturally acceptable to clients; 

• Accompanying the broker for delivery of the completed plan; 

• Monitoring the success of the Chineseffhai marketing campaign from a cultural viewpoint 
based on follow-up surveys and post-sale client interviews; and 

• Reviewing the proposed plan from a cultural viewpoint in order to assure that none of the 
proposed materials are offensive in nature. 

The AAO will first address the director's determination that the proffered position is not a specialty 
occupation. Based upon a complete review of the record of proceeding, the AAO agrees with the 
director and finds that the evidence fails to establish that the position as described constitutes a 
specialty occupation. 

To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § ll84(i)(l) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
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the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

. (I) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized .and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be 1:ead together with 
section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). ln other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions a·nd with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S . 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is prefened); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S .. 561 (1989); Matter r4' 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. .§ 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5 1

h Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementing the statutory and regulatory definitions of 
specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), 
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Cherto.ff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular pos ition") ~ 

Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
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other such occupations. These professions, for which petitioners have regularly been able to · 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-lB visa category. · 

By virtue of their number and differences, the proposed duties appear specialized and complex. 
However, the AAO finds that, even when read in the aggregate, neither the above duty descriptions, 
nor any other in this record of proceeding, distinguish the proposed duties, or the position that they 
comprise, as so complex, specialized, or unique as to require the practical and theoretical 
application of at least a bachelor's degree level of a body of highly specialized knowledge in a 
specific specialty, as required to establish a specialty occupation in accordance with the definitions 
at section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii). 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. The specific duties of the position, combined with the 
nature of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the beneficiary, and determine whether the position qualifies 
as a specialty Occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
position actually requires the theoretical arid practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in a specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

· The AAO will now discuss the application of each supplemental, alternative criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding. 

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)( 4 )(iii)(A)(l ), which is satisfied by 
establishing that a baccalaureate or· higher degree, or its equivalent, in a specific specialty is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide 
variety of occupations it addresses.' The AAO agrees with the petitioner that the duties of the 
proffered position align with those of public relations specialists as outlined in the Handbook. 

The Handbook states the following with regard to the duties of public relations specialists: 

1 The Handbook, which is available in printed form, may also be accessed online at 
http://www .stats.bls.gov/oco/. The AAO' s references to the Handbook are from the 2012-13 edition 
available online. 



(b)(6)

Page 6 

Public relations managers and specialists create and maintain a favorable public 
image for their employer or client. They write material for media releases , plan and 
direct public relations programs, and raise funds for their organizations .... 

Public relations managers and specialists typically do the following: 

• Write press releases and prepare information for the media 

• Identify main client groups and audiences and determine the best way to 
reach them 

• Respond to requests for information from the media or designate an 
appropriate spokesperson or information source 

• Help clients communicate effectively with the public 

• Develop and maintain their organization's corporate image and identity, using 
logos and signs 

• Draft speeches and arrange interviews for an organization's top executives 

• Evaluate advertising and promotion programs to determine whether they are 
compatible with their organization's public relations efforts 

• Develop and carry out fundraising strategies for an organization by 
identifying and contacting potential donors and applying for grants 

Public relations specialists, also called communications specialists and media 
specialists, handle an organization's communication with the public, including 
consumers, investors, reporters, and other media specialists . ... 

Public relations specialists must understand the attitudes and concerns of the groups 
they interact with to maintain cooperative relationships with them. 

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Public Relations Managers and Specialists," http://www.bls.gov/ooh/Management!Public
relations-managers-and-specialists.htm#tab-2 (accessed December 13, 2012). 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into the field: 

. Public relations specialists typically need a bachelor's degree. Employers usually 
want candidates who have studied public relations, journalism, communications, 
English, or business. 



(b)(6)

Page 7 

I d. at http://www .bls.gov /ooh/Management/Public-relations-managers-and-specialists.htm#tab-4. 

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specialty" requirement of section 214(i)( 1 )(B) of the Act. In such a case, the required 
"body of highly specialized knowledge" would essentially be the same. Since there must be a close 
correlation between the required "body of highly specialized knowledge" and the position, however, 
a minimum entry' requirement of a degree in two disparate fields, such as English and business, 
would not meet the statutory requirement that the degree be "in the specific specialty."2 Section 
214(i)(l )(b) (emphasis added). 

Here, although the Handbook states that public relations specialists "typically need a bachelor's 
degree," the Handbook, significantly for our purposes here, does not state that this group of workers 
typically needs a bachelor's degree in any specific specialty. Further, the Handbook affirmatively 
indicates that there is no one academic major or closely-related group of academic majors t·hat is 
normally required for entry Into the Public Relations Specialists occupational group. In this regard, 
the AAO notes that the Handbook states that employers "usually," but not exclusively, want 
candidates "who have studied," but rtot necessarily have attained degrees in, "public relations, 

.. journalism, communications, English, or business." Thus, the Handbook recognizes that bachelor's 
degrees in a wide variety of fields of study, including - but not limited to - public relations, 
journalism, communications, English, and business, are sufficient for entry into the occupation. 
Accordingly, as the Handbook indicates that working as a public relations specialist does not 
normally require at least a bachelor's degree or the equivalent in a specific specialty or its 
equivalent for entry into the occupation, it does not support the proffered position as satisfying the 
first criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A). 

The AAO observes that the material from the website ·of the Public Relations Society of America, 
Inc. (PRSA) that the petitioner submits on appeal neither rebuts nor conflicts with the Handbook 
information as just discussed. That PRSA materi~i.l indicates that a bachelor's degree- but not one 
in any particular specialty - is the "norm" for hire as a public relatJons specialist. 

The information from O*NET OnLine submitted by counsel does not establish that the proffered 
position satisfies the first criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A), either. O*NET OnLine is not 
particu~arly useful in determining whether a baccalaureate degree in a specific specialty, or its 
equivalent, is a requirement for a given position, as its JobZone designations make no mention of 
the specific field of study from which a degree must come. As was noted previously, the AAO 
interprets. the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proposed 
position. Additionally, the Specialized Vocational Preparation (SVP) rating is meant to indicate 

2 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty." 
Section 214(i)(l)(b) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. 
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only the total number of years of vocational preparation required for a particular position. It does 
not describe how those years are to be divided . among training, formal education, and experience 
and it does not specify the particular type of degree, if any, that a position would require. For all of 
these reasons, the O *NET OnLine excerpt is of little evidentiary value to this issue. 

Finally, the AAO notes that the petitioner designated the proffered position as a Level I position on 
the LCA. That designation is indicative of a comparatively low, entry-level position relative to 
others within its occupation, and it signifies that the beneficiary is only expected to possess a basic 
understanding of the occupation.3 

. 

As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its 
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular 
position that is the subject of this petition, the petitioner has not established the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree In a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 

3 The Prevailing Wage Determination Policy Guidance issued by the U.S . Department of Labor (DOL) states 
the following with regard to Level I wage rates: 

Level 1 (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine tasks 
that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
under close supervision and receive specific instructions on required tasks and results 
expected. Their work is closely monitored and reviewed for accuracy. Sta~·ments that the 
job offer is for a research fellow, a worker in training, or an internship are indicators that a 
Level I wage should be considered [emphasis in original] . 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of independent 
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted 
an LCA certified for a Level I, entry-level position. The LCA's wage-level indicates that the proffered position 
is actually a low-level, entry position relative to others within the occupation. In accordance with the relevam 
DOL explanatory information on wage levels, this wage rate indicates that the beneficiary is only required to 
possess a basic understanding of the occupation; that she will be expected to perform routine tasks requiring 
limited, if any, exercise of judgment; that she will be closely supervised and her work closely monitored and 
reviewed for accuracy; and that she will receive specific instructions on required tasks and expected results. 
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letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

Here and as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty or its equivalent. 

The AAO again acknowledges the PRSA documents submitted into the record of proceeding. 
However, the PRSA materials did not specify a requirement for a bachelor's degree or the 
equivalent in a specific specialty. 

Nor do the seven job vacancy announcements submitted by counsel satisfy the first alternative 
prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). First, the petitioner has not submitted any evidence to 
demonstrate that the positions being advertised in these vacancy announcements are "parallel" to 
the position proffered here. 4 Second, the petitioner has not submitted any evidence to demonstrate 
that any of these advertisements is from a company "similar" to the petitioner. 5 The petitioner has 
submitted no evidence to establish that any of these advertisers are similar to the petitioner in size, 
scope, scale of operations, business efforts, expenditures, or other fundamental dimensions. Nor 
has the petitioner established that the job-vacancy announcements require a bachelor's degree, or 
the equivalent, in a specific specialty.6 Nor does the petitioner submit any evidence regarding how 

-
4 For example, ~ and 

all require work experience, and states a preference for such 
experience. However, as noted above, the wage-level designated by the petitioner on the LCA wage level 
indicates that the proffered position is actually a low-level, entry position relative to others within the occupation. 

It is also noted that requires a master's degree for its advettised position, 
which is not a requirement for the position proffered in this petition. 

5 On the Form I-129, the petitioner claimed to be a marketing consulting service company with seven 
employees. However, is a wholly-owned subsidiar of the world's 
largest producer of pork; is a. chain of 7,500 pharmacies; is 
a nonprofit hospital and medical research organization; claims to be the world' s second-
largest brewer of beer; operates a cruise line, a vacation club, and five 
resort locations which encompass eleven theme parks and numerous hotels; and the 

appears to conduct business in the wine and spirits industry. The petitioner did not explain how its 
business operations are similar to any of these companies. 

Although. re:fuel describes itself as an "advertising and PR services" company, the record lacks evidence 
demonstrating its similarity to the petitioneL Furthermore, given re:fuel's statements in its job-vacancy 
announcement regarding its numerous office locations across the United States, it is not apparent that the 
company is similar to the petitioner in terms of size, scope, scale of operations, and expenditures. 

require a bachelor's degree, but they do 
not require that it be in a specific specialty. The Wirtz Beverage Group Illinois does not require a bachelor's 
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representative these advertisements are of the industry's usual recruiting and hiring practices with 
regard to the position advertised. Again, simply going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of So.ffici, 22 I&N Dec. at 165.7 

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty as common to the petitioner's industry in positions 
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to 
the petitioner. 

Next, the AAO finds that the petitiOner did not satisfy the second alternative prong of 
8 C.F.R. §214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

In this particular case, the petitioner has failed to credibly demonstrate that the duties the 
beneficiary. would perform on a day-to-day basis constitute a position so complex or unique that it 
can only be performed by a person with at least a bachelor's degree, or the equivalent, in a specific 
specialty. The duties proposed for the beneficiary are very similar to those outlined in the 
Handbook as normally performed by p_ublic relations specialists, and the petitioner's description of 
the duties which collectively constitute the proffered position lacks the detail and specificity 
required to establish that they surpass or exceed the duties performed by typical public relations 

· specialists in terms of complexity or uniqueness. As noted above, the Handbook indicates that the 
performance of these typical duties does not require a bachelor's degree, or the equivalent, in a 

degree; it states only that such a degree is "preferred," and the company would accept two years of industry 
experience in lieu of a bachelor's degree. 

7 Furthermore, according to the Handbook there were approximately 258,100 persons employed as public 
relations specialists in 20 I 0. Handbook athttp://www.bls.gov/ooh/ management/pub! ic-relations-managers
and-special ists.htm#tab-6 (accessed December 13, 20 12). Based on the size of this relevant study 
population, the petitioner fails to demonstrate what statistically valid inferences, if any, can be drawn from 
the seven submitted vacancy announcements with regard to determining the common educational 
requirements for entry into parallel positions in similar organizations. See generally Earl Babbie, The 
Practice of Social Research 186-228 ( 1995). Moreover, given that there is no indication that the 
advertisements were randomly selected, the validity of any such inferences could not be accurately 
determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that "[r]andom 
selection is the key to [the] process [of probability sampling]" and that "random selection offers access to the 
body of probability theory, which provides the basis for estimates of population parameters and estimates of 
error"). 

As such, even if these seven job-vacancy announcements established that the employers that issued them 
routi1iely recruited and hired for the advertised positions only persons with at least a bachelor's degree in a 
specific specialty closely related to the positions, it cannot be found that these seven job vacancy 
announcements that appear to have been consciously selected could credibly refute the statistics-based 
findings of the Handbook published by the Bureau of Labor Statistics that such a position does not require at 
least a baccalaureate degree in a specific specialty for entry into the occupation in the United States. 
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specific specialty. The AAO finds further that, eveh outside the context of the Handbook, the 
petitioner has simply not established complexity or uniqueness as attributes of the proffered 
position, let alone as attributes with such an elevated degree as to require the services of a person 
with at least a bachelor's degree, or the equivalent, in a specific specialty. 

Also, the AAO incorporates here by reference and reiterates its earlier discussion regarding the 
LCA and its indication that the proffered position is a low-level, entry position relative to others 
within the occupation. Based upon the wage rate, the beneficiary is only required to have a basic 
understanding of the occupation. Moreover, that wage rate is indicative of a position where the 
beneficiary would perform routine tasks that require limited, if any, exercise of independent 
judgment; would be closely supervised and monitored; woulg receive specific instructions on 
required tasks and expected results; and would have her work reviewed for accuracy. 

The petitioner therefore failed to establish how the beneficiary's responsibilities and day-to-day 
duties constitute a position so complex or unique it can be performed only by an individual with at 
least a bachelor's degree, or the equivalent, in a specific specialty. I 

Consequently, as it did not show that the particular position for which it filed this petition is so 
complex or unique that it can only be performed by a person with at least a bachelor's degree, or the 
equivalent, in a specific specialty, the petitioner has not satisfied the second alternative prong of 8 
C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree, or the equivalent, in a specific specialty 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and with 
regard to employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recmitirig and hiring for the position. The record must establish that a petitioner's imposition of a 
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated 
by the performance requirements of the proffered position.8 In the instant case, the record does not 
establish a prior history of recruiting and hiring for the proffered position only persons with at least 
a bachelor's degree, or the equivalent, in a specific specialty. 

While a petitioner may believe or otherwise assert that a proffered position requires a degree, that 
opinion alone without corroborating evidence cannot establish the position as a specialty 

8 Any such assertion would be undermined in this particular c·ase by the fact that the petitioner indicated in 
the LCA that its proffered position is a comparatively low, entry-level position relative to others within the 
occupation. 
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occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the employer artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher 
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In 
other words, 1f a petitioner's assertion of a particular degree requirement is not necessitated by the 
actual performance requirements of the proffered position, the position would not meet the statutory 
or regulatory definition of a specialty occupation. See section 214(i)(l) of the Act; 8 C.F.R. 
§ 214.2(h)(4)(ii) (defining the term "specialty occupation"). 

To satisfy this criterion, the evidence of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the actual performance requirements of the position 
necessitate a petitioner' s history of requiring a particular degree in its recruiting and hiring for the 
position. See generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element 
is not the title of the position, or the fact that an employer has routinely insisted on certain 
educational standards, but whether performance of the position actually requir~s the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree in the specific specialty as the minimum for entry into the 
occupation as required by the Act. To interpret the regulations any other way would lead to absurd 
results : if USCIS were constrained to recognize a specialty occupation merely because the 
petitioner has an established practice of demanding certain educational requirements for the 
proposed position - and without consideration of how a beneficiary is to be specifically employed -
then any alien with a ·bachelor' s degree in a specific specialty could be brought into the United 
States to perform non-specialty occupations, so long as the employer required all such employees to 
have baccalaureate or higher degrees. See id. at 388. 

In its December 1, 2011 letter, the petitioner conceded that this is the first time the petitioner has 
filed an H-lB specialty-occupation petition for the instant position. Although the fact that a 
proffered position is a newly-created one is not in itself generally a basis for precluding a position 
from recognition as a specialty occupation, certainly an employer that has never recruited and hired 
for the position cannot satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires a 
demonstration that it normally requires a bachelor's degree, or the equivalent, in a specific specialty 
for the position. 

As the petitioner has not demonstrated a history of recruiting and hiring only individuals with a 
bachelor's degree, or the equivalent, in a specific specialty for the proffered position, it has failed to 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(J). 

Next, the AAO finds that the petitiOner has not satisfied the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. 
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Both on its own terms and also in comparison with the three higher wage-levels that can be 
designated in an LCA, the petitioner's designation of an LCA wage-level I is indicative of duties of 
relatively low complexity. , 

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S . 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes . These 
employees work under close supervision and receive specific instructions on required 
tasks andresults expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

The pertinent guidance from the Department of Labor, at page 7 of its Prevailing Wage 
Determin(ltion Policy Guidance describes the next higher wage-level as follows: 

Level II (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. They perform moderately complex tasks that require limited 
judgment. An indicator that the job request warrants a wage determination at Level 
II would be a requirement for years of education and/or experience that are generally 

· required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even this higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned, Level II wage rate itself indicates performance of only "moderately 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
of complexity imputed to the proffered position by virtue of its Level I wage-rate designation. 

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level 
reflects when compared with the two still-higher LCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

Level III (experienced) wage rates ( are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
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staff. They may have supervisory authority over those staff. A requirement for years 
of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's 
job offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 

· work requiring judgment and the independent evaluation, selection, modification, 
and application of standard procedures and techniques. Such employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment's 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of 
the petitioner's submission of an LCA certified for the lowest assignable wage-level. By virtue of 
this submission the petitioner effectively attested that the proffered position is a low-level, entry 
position relative to others within the occupation, and that, as clear by comparison with DOL' s 
instructive comments about the next higher level (Level II), the proffered position did not even 
involve "moderately complex tasks that require limited judgment" (the level of complexity noted 
for the next higher wage-level, Level II). The AAO also finds that, separate and apart from the 
petitioner's submission of an LCA with a wage-level I designation, the petitioner has also failed to 
provide sufficiently detailed documentary evidence to establish that the nature of the specific duties 
that would be performed if this petition were approved is so specialized and complex that the 
knowledge required to perform them is usually associated with the attainment of a baccalaureate or 
higher degree in a specific specialty. · 

For all of these reasons , the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 2l4.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will 
be dismissed and the petition will be denied on this basis. 

The director's second basis for denying this petition was his determination that the petitioner had 
failed to establish that the beneficiary is qualified to perform the duties of a speCialty occupation. 
The AAO agrees with the director's finding. Thus, even if the petitioner had established that the 
proffered position qualifies .for classification as a specialty occupation, which it did not, the petition 

I 
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still could not be approved because the petitioner has not demonstrated the beneficiary's 
qualifications to perform its duties. 

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states .that an alien applying for classification as 
an H-1 B nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 

(C) (i) experienc~ in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

' In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states 
that an alien must also meet one of the following criteria in order to qualify to perform services in a 
specialty occupation: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; ' 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted state license, registration or ce1tification which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

( 4) Have education, specialized training, and/or progressively responsible 
experience that are equivalent to completion of a United States baccalaureate 
or higher degree iil the specialty occupation, and have recognition of 
expertise in the specialty through progressively responsible positions directly 
related to the specialty. 

Therefore, to qualify an alien for classification as an H-lB nonimmigrant worker under the Act, the 
petitioner must establish that the beneficiary possesses the requisite license or, if none is required, 
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if 
a license is not required and if the beneficiary does not possess the required U.S. degree or its 
foreign degree equivalent, the petitioner must show that the beneficiary possesses both 
( 1) education, specialized training, and/or progressively responsible experience in the specialty 
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equivalent to the completion of such degree, and (2) recognition of expertise m the specialty 
through progressively responsible positions relating to the specialty. 

As the beneficiary did not earn a baccalaureate or higher degree from an accredited college or 
university in the United States, she does not qualify !O perfon.n the duties of a specialty occupation 
under 8 C.F.R. § 214.2(h)(4)(iii)(C)(l). As she does not possess a foreign degree that has been 
determined to be equivalent to a baccalaureate or higher degree from an accredited college or 
university in the United States, she does not qualify to perform the duties of a specialty occupation 
under 8 C.F.R. § 214.2(h)(4)(iii)(C)(2), either. As the petitioner has not demonstrated that the 
beneficiary holds an unrestricted state license, registration or cenification to perform the duties of a 
specialty occupation, he does not qualify to perform the duties of a specialty occupation under 8 
C.F.R. § 214.2(h)(4)(iii)(C)(J), either. Accordingly, 8 C.F.R. § 214.2(h)(4)(iii)(C)(4), remains as 
the only avenue for the petitioner to demonstrate the beneficiary's qualifications to perform the 
duties of the proffered position. 

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) requires a demonstration that the beneficiary's 
education, specialized training, and/or progressively responsible experience is equivalent to the 
completion of a United States baccalaureate or higher degree in the specialty occupation, and that 
the beneficiary also has recognition of that expertise in the specialty through progressively 
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(D), 
equating a beneficiary's credentials to a United States baccalaureate or higher degree under 
8 C.F.R . § 214.2(h)(4)(iii)(C)( 4) is determined by at least one of the following: 

(1) An evaluation from an official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The .results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on·Noncollegiate Sponsored Instruction (PONSI); 

' 

(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials;9 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a celtain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by 
the specialty occupation has been acquired through a combination of 

9 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. 
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education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

As the record lacks an evaluation from an official whohas authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university which has a 
program for granting such credit based on an individual's training and/or work experience, the 
beneficiary does not qualify to perform the duties of a specialty occupation under 8 C.F.R. * 
214.2(h)( 4 )(iii)(D)(J ). 

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary 
satisfies 8- C.F.R. § 214.2(h)(4)(iii)(0)(2), which requires submission of the results of recognized 
college-level equivalency examinations or special credit programs, such as the College Level 
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instrvction (PONS I). 

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(J). As was the case under 
8 C.F.R. §§ 214.2(h)(4)(iii)(C)(l) and (2), the beneficiary is unqualified under this criterion because 
she did not earn a baccalaureate or higher degree from an accredited college or university in the 
United States and does not possess a foreign degree that has been determined to be equivalent to a 
baccalaureate or higher degree from an accredited college or university in the United States. 

, _ 

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary 
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of 
certification or registration from a nationally-recognized professional association or society for the 
specialty that is known togrant certification or registration to persons in the occupational specialty 
who have achieved a certain level of competence in the specialty. 

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(0)(5) states the following with regard to analyzing an 
alien's qualifications: -

For purposes of determjning equivalency to a baccalaureate degree in the specialty, 
three years of specialized training and/or work experience must be demonstrated for 
each ye~r of college-level training the alien lacks. . . . It must be clearly 
demonstrated that the alien's training and/or work experience included the 
theoretical and practical application of specialized knowledge required by the 
specialty occupation; that the alien's experience was gained· while' working with 
peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty occupation; and that the alien has recognition of expertise in the specialty 
evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 10 

10 Recognized authority means a person or organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
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(ii) Membership in a recognized foreign or United States association or society in 
the specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country; or 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

Although the record contains limited information regarding the beneficiary's work history, it does 
not establish that this work experience included the theoretiCal and practical application of 
specialized knowledge required by the proffered position; that it was gained while working with 
peers, supervisors, or subordinates who held a bachelor's degree or its equivalent in the field; and 
that the beneficiary achieved recognition of expertise in the field as evidenced by at least one of the 
five types of documentation delineated in 8 C.F.R. §§ 214.2(h)(4)(iii)(D)(5)(i)-(v). 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 
8 C.F.R. §§ 214.2(h)(4)(iii)(D)(5)(i)-(v) and therefore does not qualify to petform the duties of a 
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). 

As the petitioner has not satisfied at least one of the criteria at set forth above, it cannot be found 
that the beneficiary qualifies to perform the duties of a specialty occupation. Accordingly, the 
appeal will be dismissed and the petition will be denied on this basis. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S .C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 

opinion must state: (I) the writer's qualifications .as an expert; (2) the writer' s experience giving such 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations 
of any research matei"ial used. See 8 C.F.R. § 214.2(h)(4)(ii). 


