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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAQ). The appeal will be dismissed. 
The petition will be denied.· · 

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the California 
Service <;::enter on July 27, 2011. On the Form I~129visa petition, the petitioner describes itself as a 
tour and travel services company established in 2003. In, order to employ the beneficiary in what it 

_ designates as a . tour coordination manager position, the · petitioner seeks to classify him as a 
nonimmigrant worlcer in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the 
Immigr~tiori ~lid Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b)~ 

The director denied the petition on November 14, 2011, finding that the petitioner failed to establish 
that the proffered position qualifies as a specialty occupation in accordance with the applicable 
statutory and regulatory provisions. Counsel for the petitioner submitted an appeal of the decision on 
December 16, 2011. On appeal, counsel asserts that the director's basis for denial of the petition on the 
specialty ·occapation is·sue was erroneous. In support of this assertion, the petitioner submitted a brief 
and addition~! eviden~. - · . · 

The record of proceeding before the AAO contains: (1) the petitioner's Foim I-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 

· RFE; (4) the qirector•s· notice of decision; and (5) the Form I-290B and supporting materials. The 
AAO reviewed the rec!Jrd in its entirety before issuing its decision . . · 

For the reasons that will be discussed below, the AAO agrees with the director's decision that the 
' petitioner has not established eligibility for the benefit sought. Accordingly, the director's decision 

will notbe oisturbed. The appeal will be dismissed, and the.petition wil~ be denied. 
. . - · 

As a preliminary · matter, the AAO notes that even if the petitioner were to establish that the 
. proffered position qualifies as a specialty occupation in accordance with the applicable statutory and 

regulatory provisions (which it has not), it could not be found eligible for the benefit sought That 
is, upon review of th~ record, the AAO notes that the Form I-129 petition was not properly signed 
by th_e petitioner. More specifically, at Section 1 of page 12 of the Fprm 1-129 Supplement H, the 
petitioner failed to provide the required signature certifying that it would be liable for the reasonable 
costs of return transportation if the-beneficiary is dismissed 'from its employment prior to the end of 
the period of atit}J.orized st(ly. 

. . 
The regulation at8 C.f.R. § 103.2(a)(1) states, in pertinent part, the following: 

Every benefit request or other ·document subptitted toDHS must be executed and 
filed in accordance with the form instructiops, notwithstanding any provision of 
8 CFR chapte~ 1 to the contrary, and such instructions are incorporated into the 
:regulations requiring its .submission. 

The instructions for Form I-129 state that the petition must be properly signed. The instructions 
further indjcate :that a petition that is not p_r?p~rly signed will be rejected. Moreover, according to 
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the instruction,s, a petitio11er that fails to completely fill out the form will not establish eligibility for 
the benefit sought and the petition may be denied. 

The regulatiop at 8 C.P.R. § 103.2(a)(2), which concerns the requirement of a signat~re on 
applications and petitions, states the following: 

An' applicant or petitioner must sign his or her benefit request. . . . By signing the 
· - benefit request, . the applicant or petiti,oner ... certifies under penalty of perjury that 

the benefit request, and all evidence submitted with it, _ either at the time of filing or 
thereafter, is true ·and correct. Unless otherwise specified in this chapter, an 
acceptable signature on' a benefit request that is being filed with the [United States 
Citi+enship and Immigration Services (USCIS)] is one that is either handwritten or, 
-for benefit requests filed electronically as permitted by the instructions to the fo~, . 
in eleCtronic format. 

Pursmmt. tQ8 C.P.K §§103.2(a)(7)(i) and (iii), an application or petition which is not properly 
signed shallb_e rejected as improperly filed, and will not retain a filing date. 
. . ·. 

-The regulation at 8 C.f.R. § 103.2(b )(1) provides, in pertinent part, the following: 

An applicant or petitioner must establish that he or she is eligible for the requested 
benefit at · the ·time of filing the -benefit -reque~t and must continue to be eligible 
through adjudic'!-tion. Each benefit request inust be properly completed and filed 
with all -initial evidence required by applicable regulations and other USCIS 
instr.uctions. 

_ The petitione-r bears the burden of establishing eligibility for the benefit sought. A petitioner must 
establish that it is eligible for the requested benefjt at the time of filing the petition. All required 
petition forms must be. properly· completed and filed with any initial evidence required by applicable 
regulations and the form inStructions. ·see 8 C.P.R. § 103.2(b)(1). · 

· In the instant case, the petitioner · failed to comply with the signature requirement. More 
specifically, the Fo~ 1-129 (page 12) contains a signature block that is devoid of any signature 
from t4e petitioning employer. This section oftlie form reads as foliows: 

. . · . : ~ . . 

AS an ·authoriZed official o{ the employer, l certify that the employer will be liable 
for the reasonable costs of return transportation of the alien abroad if the beneficiary 
is dismissed from employment by the employer before the end of the period of 
authorized sta~~ 

·By faning to sign this signature block of the Form 1-129, the petitioner has failed to attest that it will 
. comply witl~ § 2~4(c)(5) of_ the Act, which states the following: ' 

In the <;ase of an alien who -is provided nonimmigrant status under section 
101(a)(15)(H)(i)(b) or 101(a)(15)(H)(ii)(b) and who is dismissed from employment 
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by the employer before the end ~f theperiod of authorized admission·, the employer 
·shall be liable for the reasonable costs of return transportation of the alien abroad. 

The regt!lation at 8 CFR § 214.2(h)(4)(iii)(E) further states, in pertinent part, the following: 

The employer'~ill be liable for the reasonable costs of return transportation of the 
alie11 abrpad if the alien is dismissed from employment by the employer before the 
end of the period of authorized admission pursuant to section 214(c)(5) of the 
Act. ... Within the context of this paragraph, the term "abroad" refers to the alien's 
last pl~ce of foreign residence. This provision applies to any employer whose offer 
of employment became the basis for an alien obtaining or continuing H-1B status. 

Thus, the petition has not been properly filed because the petitioning employer did not sign the 
signature block ~ertifying that it would be liable for the reasonable costs of return transportation if 
the beneficiary is dismissed from its employment prior to the period of authorized stay. Pursuant to 
8 C.F.R. §§ 103.2(a)(7)(i) and (iii), an application or petition which is not properly signed 

1
shall be 

rejected as improperly filed, and no receipt date can be assigned to an improperly filed petition. 
While the Service Center did not reject the petition, the AAO is not controlled by service center 
decisions. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), a.ff'd,. 248 
F.3d 1139 (5th Cir. 2001), cert. denied, 534 U.S. 819 (2001). The AAO notes that the integrity of 
the immigratiqn process depends on the employer signing the official immigration forms. Thus, for 
this reason, the petition m~y not be· approved. 

The. appeal must be dismissed, thus rendering the remaining issue in· this proceeding moot. However, 
.the AAO will 11ote that, in any event it reviewed the record of proceeding and, based upon that 
'review, hereby endorses. the difector's determination that the petitioner failed to establish th.at it 
would employ the beneficiary in a specialty occupation position. That is, the AAO agrees with the 
director's fin~ing that. the petitioner failed to establish that the proffered position qualifies as a 

. specialty OCCl~pation in accord~nce With the applicable statutory and regulatory provisions. 

In this matter, the petitipner indicated in the Form 1-129 and supporting documentation that it seeks 
the b¢nefid¥Y'sservices in a po~ition that it designates as a tour coordination manager to work on 
a full-time basis at a salary of $24,000 per year. The petitioner submitted a summary of the terms of 
employfl1ent, dated JuJy 20, 2011, and provided the follo:wing information regarding the duties· of 
the proffered position: 

• Directly responsible for tour ·coordination to National Park[ s] include [sic] [the] Grand 
Canyon, Zion, Bryce· Canyon[,] etc. for Japanese [c]ustomers[;] 

• To take, care of Japanese customers during their stay in [theJ [United States][;] 
• To solve all. the problems for Japanese customers include [sic] sickness, accidents, lost 

passports, etc.[;] 
• To tniin: new staffs [~ic] to be a tour coordinator in Japanese[;] [and] 
·• To create new tours for Japanese tourists. 
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In the letter in suppoit of the petition, dated July 20, 2011, the petitioner stated that the beneficiary 
will "ijtilize 'hi.s knowledge studied at the university assisting in our travel agent business" and 
provided the following duties and responsibilities for the position, which are almost identical to the 
aforementioned duties: · 

• Tour coordination to National Parks include [sic] [the] Grand Canyon, Zion, Bryce 
. Cal)yon[,] etc. for Japanese customers[;] 

• To take care of Japanese customers during their stay in [the] [United States][;] 
• • To solve all the problems for Japanese customers indude [sic] sickness, accidents, lost 

passports, etc.(;] 
• To tr(!ip. new staffs [sic] to be a tour coordinator in Japanese[;] [and] 

· • · . To cie(lte n~w .tour for J apariese tourists. 

Tbe petitioner also submitted a Labor Condition Application (LCA) in support of the instant H-lB 
petition. T,Pe AAO notes that the LCA designation for the proffered position corresponds to the 
occupational classification of "Travel Guides"- SOC (ONET/OES Code) 39-7012.00, at a Level I 
wage . . 

The · director found the initial evidence insufficient to· establish eligibility for the benefit sought, and 
issued a request for evidence on August 9, 2011. The petitioner was asked to submit documentation 
to establish th&t a spe~ialty occupation position exists for the beneficiary. The director outlined the 
specific evid~l\ce to be submitted~ · · · . ' 

' ,,..· 
Counsel for the petitioner responded to the RFE in a letter dated October 27, 20111

• In this RFE 
response letter, counsel stated that the petitioner submitted "a detailed job description[] (see Exhibit 
)), in whjch [it] described, 'in detail, the specific job duties, the percentage of time to be spent on 
each duty, level of responsibility, hours per week of work, and the minimum education, training, 
and experienc~ necessary to do the job." Upon review of this letter and the attached exhibit labeled 
as "Exhibit I", the AAO notes that counsel for the petitioner submitted the exact same job duties 
whjeh were initially provided with the petition without mentioning the percentage of time to be 
spent on e~ch duty, th,e level of responsibility, and the hours per week of work, as follows: 

• Directly responsible for tour coordination to National Park[s] include [sic] [the] Grand 
Canyon, Zion, Bryce Canyon[,] etc. for Japanese [c]ustomer[s][;]. 

• To ta~e care of Japanese customers during their stay in [the] [United States][;] 
• To ~olve al~ . the proble~s for Japanese customers include [sic] sickness, accidents, lost 

passports, etc.[;] 
• To tr~in pew staffs [sic] to be a tour coordinator in Japanese[;] [and] 
• · To ·~re~te new .tours for J anpanese [sic] tourists. 

The AAO n~tes that in the RFE response cover page, petitioner's counsel mist~kenly refers to the 
proffered positi!)I'l as "mar~et research analyst" rather than tour coordination manager. 
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Counsel for the petitioner further stated in Exhibit I that the following are requirements for the 
proffered position: 

J 

• Bach~lor['s] degree requi~ed[;] 
• Janp.anese [sic] [i]anguage speaker; -
• At least·[ on~] year [of] Japanese tour related business experience in [the] [United States][;] 

[~~ . ' 

• Hospitality ~kills inchide [sic] tour guiding i~ [sic] Japanese· customers during their stay .in 
. the [Unitep States], [and] knowledge of National Parks all over [the] [United States]. 

Although the petitioner claimed that the beneficiary would -serve in a specialty_ occupation, the · 
director determined that the peti~ioner failed to establish _how the beneficiary's immediat~ duties 
would necessitate services at a level requiring the theoretical and practical application of at least a 
bachelor's degree leyel of a body of highly specialized knowledge in a specific specialty. The 
direct~r denied the pe-tition on November 14, 2011. Counsel for the petitioner filed a timely appeal 
ofthe denial of the H -lB_ petition. 

. ' 

Tbe issue ))efor¥ the MO is whether the petitioner has provided sufficient evidence to establish that . 
it WO\lld employ . th~ beneficiary in a specialty occupation position. Based upon a· complete review 

. of the record of proceeding,_ the AAO agrees with the director and-finds that the evidence fails to 
establish that the position as described constitutes a specialty occupation. 

Foran H-lH petition -to be granted, the petitioner must provide sufficient evidence to establish that 
it wili employ the beneficiary in a specialty occupation position. To meet its burden of proof in this 

' regard-, the petitioner must establish that the employment it is offering to the beneficiary meets the 
applicable statutory a_nd regulatory requirements. 

·. . . . . . ' . . . 

Section f14(i)(l} of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical - and practical application · of a body of_ highly specialized 
· knowledge, and 

· (B) attainment of a bachelor's' or higher degree in the specific specialty (or its · 
equivalent} as a minimum for entry in~o the .occup_ation in the United States. · 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii)sta1es, in pe'rtinent p~rt, the following: 

Speci~!ty occupatio~ ineans an o~upation which [(1)] _ req~ires theoretical and 
practical ~pplication of a body of highly specializ~d knowledge in fields of human 
endeavor - including, but not limited to, architecture, engineering, mathematics, 
physic(tl_ sciences, social sciences, medicine and health, education, business 
speci~lties, a_ccounting,-· law,· theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, 
as"a miriimum,for ~ntry into the occupation i~ the United States. 

~ ;· ' 
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Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: . . 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry irit,o the particular position; ' 

(2) T\l,e degree requirement is common to the industry in· parallel positions among 
· similar organizations or, in the alternative, an employer. may show that its 

particular position is so complex or ·unique that it can be performed only by an 
. ipdiyidua~ with a degree; 

(3) TQ.e ~mployer normally requires a degree or its equivalent for the position; or 

.. (4). The nature of the specific duties [is] so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 

· ba~alauteate or higher degree. 

As a threshold ~ssue, it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically. be read together 
with sectiop. 214(i)(l) of the Act and 8 C.~.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 

. as a whole. Se~ K Mart (:orp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language whicp. ta!<:e~ Into account the design of .the statute as a whole is preferred); see also 
COlT Indepe1Jdence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section ~s stating the nece~sary and sufficient conditions for meeting the definition of specialty 
occupation . would result · in particular positions meeting a condition under · 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5tfi Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

. . 

Consop.ant with section 214(i)(l) of the Act and the regulation at 8 C.P.R. § 214.'2(h)(4)(ii), U.S. 
CitizensQ.ip ·and ~migration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specifit specialty that is directly related to the proffered position. S~e Royal Siam Corp. v. 
Chertoff, 484. P.3d 139, .147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relatesdirectly to the duties and responsibilities of a particular position"). 
Applying this standarg, USCIS regularly approves H-lB petitions'for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such occupations. These professions, for which petitioners have regularly been able to 
establish a miniinum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
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position, fairly repres~nt t\le types · of speCialty occupations that Congress contemplated when it 
created the H-1l3 visa category . . 

. . . 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

The AAO will first review· the record of proceeding in relation to the criterion at 8 C.P.R. 
§ 214.2(h)(4)(ili)(A)(J), which requires that a baccalaureate or higher degree in a speCific specialty 
or its equivalent is normally the minimum requirement for entry into the particular position that is 
the subject of the pet~tion. 

The petitio9er stated that the beneficiary would be employed in a tour coordination manager 
position, Hpwev~t, to determine whether a particular job qualifies as a specialty occupation, USCIS 
does not simply rely OJ1 a position's title. As previously mentioned, the specific duties of the 
proffered position, cqmbined with the nature of the petitioning entity's business operations, are 
factors to be considered. USCJS must examine the ultimate employment of the alien, and determine 
whether the position . qualifies as a specialty occupation. See generally Defensor v. Meissner, 
201 F.3d 384. The critical element is not the title of the position nor an employer's self-imposed . 
standards, but whether the position actually requires the theoretical and practical application of a 
body of higNy specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
speCific spe(;ialty as tlJ.e minimum for entry into the occupation, as required by the Act. 

The AAO recognizes the U.S. Department of LabOr's (DOL) Occupational Outlook Handbook 
(Handbook or OOH) .~s an authoritative source on the .duties and educational requirements of the wide 
variety of occupationS. that it addresses. 2 However, the AAO notes there . are ·occupational categories, 

··which are not g1vered in detail by the Handbook, as w~n ·as occupations for which the Handbook does 
not provide. any information. The Handbook states the .following about these occupations: 

D~ta for Occupations !'Jot Covered ·in Detail 

Employment for the hundreds of occupations covered in detail in · the Handbook 
accounts for more than 121 million, or 85 percent of all, jobs in the economy. This page 
presents summary data on 162 additional occupations for which employment 
projections are prepared but detailed occupational information is not developed. These 
occupations account for about · 11 percent of all jobs. For each occupation, the 
Occupational Information Network (O*NET) code, the occupational definition, 2010 
employment, . the May 2010 median annual wage, the projected employment change · 
and growth rate from 2010 to 2020, and education and training categories are presented. 
For guiqelines ·on interpreting the descriptions of projected employment change, refer to 

· . the seetion titled "Occupational Information Induded in the OOH." 

2 Th~ Handba,~k, which is available in printed form, may also be accessed on the Internet, at 
http://www.bls.gov/ooh/. The AAO's references to the Handbook are to the 2012- 2013 edition available 
online. 
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Approximately 5 percent of all employment is ·not oovered either -in the detailed 
occupational _ profiles or in _ the srimmary data given here. The 5 percent includes· 
categories sucp as "all -other managers," for which little meaningful information could 
be developed. 

\,< ' 
- -

Thus, th~ narrative of the Handf:JOok indicates that there are over 160 occupations for which only 
brief summaries _ are presented. {That is, detailed o~upational profiles for these 160+ occupations are 
not developyd,i The Handbook continues by stating that approximately five percent of all 
emploYQ1ept is not cover_e~f either in the detailed occupational profiles or in the summary data. The 
Haridbo_ok sqggests that for at least some of the occupations, little meaningful information could be 
developed. Accordingly, in certain instances, the Handbook is 1)-0t determinative. 

'The petitioner . and co_unsel assert that the section of the Handbook most relevant is the entry for 
"Travel Guides." The director reviewed the petitioner's job description and found the proffered 
position to fall under the occupational category_"Tour Guides and Escorts." The AAO reviewed the 
entries in the Handbook for both occupational categories and notes that the Handbook does not 
provide det~iled data: for either of these occupations. Moreover, the AAO observes that the 
Handbo9k dp~s not support ~ conclusion that either occupation normally requires at least a 
bachelot:'s degree in ~ . specific specialty, or its equivalent, for entry. -

More specifically, the text of the Handbook's entry for the occupational category, "Travel Guides," 
is as follows: · 

Tr~vel Guides 
(O*NET 39-7012.00) 

Plap, organize, and conduct long distance travel, tours, and expeditions for individuals and 
groups. · 

• · · 2010 employment: 4,200 
·• . May 2010 median annual wage: $29,780, 
• Projected employment change, 2010-20: 

~ .. Number of new jobs: 1,000 
· • Growth rate: 24 percent (faster than average) 

• Educatiqn and training: 
• Typical entry-level education: High school diploma or equivalent 

_ , ~ .-: W.orkexperience in a related occupation: None -

' ' 

3 The AAO ~otes that there are a range of occupational categories for which the Handbook only provides 
summary data . . For example, the Handbook only provides summary data for postmasters and mail 
superintendents; agents : and ,business managers of artists, performers, and athletes; farm labor contractors; 
audio-visual ~nd multimedia collec~ions specialists; clergy; mer~handise displayers and win,dow trimmers; 
radio operata~; first-line superVisors of police and _detectives; crossing guards; travel guides; agricultural 
inspectors, as well as others. . . 
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• !ypical on-the-job-trainin~: Mqderate-terrn on-the-job training 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed;, 
Data for Occupations Not Covered in Detail, on the Internet at http://www.bls.gov/ooh/About/Data ... 
for-Occupations-Not-Covered-in-Detail.htrn (last visited November 29, 2012). 

For the occ4p~tional ca~egory, "Tour Guides and Escorts," the Handbook states the following: 

ld. 

T~uf G~ides and Escorts 
. (O*;NET 39--701LOO) 

Escort individuals or groups on sightseeing tours or through places Of interest, such . 
as industrial es~ablishments, public buildings, and art galleries. 

• 
ti 

2010 employment: 34,900 
May 2010 median annual wage: $23,290 
·Projected employment change, 2010-20: 
:• Number of new jobs: 6,300 
• Growth rate: 18 percent (about as fast as avera&e) 

• :Education and training:_ 
• Typical entry-level edll(,;ation: High school diploma or · 

equivalent 
• -Work ·experience in a related occupation: None 
• Typical on-the-job-training: Moderate-term on-the-job 

training 

The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty, 
or. its equiv~lent, is noinially required for entry into these occupations. That is, the Handbook 
summary l:lata provides "education and training categories" for occupations. The categories "Travel 

· · Guid~s" arid ' ~T~ur Guides and Escorts" fall into. the group of occupations for which a high school 
dipl_oQ!a,_or.the ~qu!v~lent is the typical entry-level education. As the Handbook reports that a high 
sc4ool qip~ow~ is ~~:fficient for entry into these. occupations, it does not support the claim that the 

· proffer.ed po~W~n} falls under an occupational group that qualifies as a specialty occupation. 

When revie-o/lng the Handbook, the AAO must .note again. that the petitioner designated the 
proffered position as a Level I (entry level) position <?n the LCA.4 This designation is indicative of 

4 Wage ~~~els .sbould be determined only after selecting the most relevant Occupational Information Network 
(O*NET) code classification. Then, a prevailing wage determination is made by selecting one of four wage 
levels for · .a~ occupatio:n based on a comparison of the employer's job requi(effients to· the occupational 
requirements,inc~uqing tasks, knowledge, skills, and specific vocational preparation (education, training and 
expetie!lce) genyr~lly requ~req for acceptable performance in that occupation. 
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a compar~tively low, entry-ievel position relative tq others within the occupation.5 That is, in 
accordance w:itp the relevant 'DOL explanatory infonriation on wage levels, this wage rate indicates 
that the beneficiary is only required to have a basic understanding of the occupation and carries 
expectations that the beneficiary perfomi routine tasks that require limited, if any, exercise of 
judgment; that he would be closely supervised; that his work would be _closely monitored and 
reviewed for a,ccuracy; and that he would receive specific instructions on required tasks and 
expected results. In _the instant case,_this is further signified by the fact that the offered salary of 
$24,000 per .year to the beneficiary is approximately $6,000 less than the 2010 median annual wage 
of $29,780 for tr~vel guide positions (as lis_ted in the Handbook). · 

When, as here, the Handbook does not support the proposition that the proffered position satisfies 
this first criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), it is incumbent upon the petitioner to provide 
persuasive evidence that the proffered position otherwise satisfies the criterion, notwithstanding the 
absence of the Handbook's support on the issue. In such case, it is the petitioner's responsibility to 
provide prob11tjve evidence (e.g~, documentation from other authoritative sources) that supports a 
favorable fin_ding with regard to this criterion. The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides 
that "[a]n H-i:B petition involving a specialty occupation shall be accompanied by [d]ocumentation 
... or any other required evidence sufficient to establish ... that the services the beneficiary is to 

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate with 
that of a Level II (qualified), Level III (experienced), or Level IV (fully competent) after considering the job 
requirements, experience, education, special skills/other requirements and supervisory duties. Factors to be 

·considered when deterg:tining the prevailing wage level for a position include the complexity of the job 
. 'duties, the level of judgment, the amount and level of supervision, and the level of understanding required to 
· perforlll the jop d~ties. DOL emphasizes that these guidelines should not be implemented in a mechanical 
· fashion (lnd that tpe . wage -level should be commensurate with the complexity of the tasks, independent 
judgment required, (lnd amount of close supervision received. 

See DOL, EIJ1ployment and Training Administration's Prevailing Wage Determination Policy Gziidance, 
Non(lgricultural · Immigration · Programs (Rev. Nov. 2009), available on the Internet at 
http://www .forei~nlaborcert.doleta.gov /pdf/Policy_ No nag_ Progs.pdf. 

5 The wage_ le~els are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level I wage 
rate is describes as follows: 

/d. 

Level I (entry) wage· rates ~re assigned to job offers for beginning level employees who have 
only a basjc ·understanding of the occupation. These employees perform routine tasks that 
require limited, if any, exercise of judgment, The tasks. provide experience and 
familiarization with the employer's methods, ·practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
un_der : d()se supervision and receive specific instructions on required tasks and results 
ewect¢~. Tqeir work is closely monitored and reviewed for accuracy. Statements that the 
job o{fer is for (l research fellow, a worker in training, or an internship are indicators that a 
LevelTwage s~mild be considered. · 
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perform are in a specialty occupation." Going on record without supporting documentary evidence 
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 
22 I~N Dec. 158, 165 (Comm. 1998) (Citing Matter ·of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm. 1912)). 

Upon review of the t~tality of the evidence . in the entire record of proceeding, the AAO concludes 
that the pet!tioner ttas . not established that the proffered position falls under an occupational 
category for which the Handbook, or otfter authoritative source, indicates that a requirement for at 
least a bachelor's degree in C:l specific specialty, or its equivalent, is norm_ally required for entry into 
the occupation. Furthermore, the duties · and requirements of the proffered position as described in 
th~ record of proceeding do not indicate that the particular position that is the subject of this petition 

' js orie for which a ~accalaureate or higher degree in a specific specialty, or its equivalent, . is 
normally the minimum. requirement. for entry. Thus, the petitioner failed to satisfy the first criterion 
of 8 C.P.R. § 214.2(h)( 4)(iii)(A)(l} . . 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(2). This . first alternative prong calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and. (2) 

, located in organizatiop.s ttiat are similar to the pet~tioner. 
. . . 

· ·In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industr'y requires a degree; whether the 

' industry's professional association has made a degree a minimum entry requirement; and whether 
·letters or affidavits from firms or 'individuals in the industry attest that such firms "routinely employ 

. and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d i151, 1165 (D . 
. Minn. 1999) (quotingHitd/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As previously discussed, the petitioner has not established that it~ proffered position is one for 
which the Hp.ndbook,, or otller au_thoritative source, reports an industry-wide requirement of at least 
a bachelor's . degree in a specific. specialty, or its equivalent. Thus, the AAO incorporates by 
r~ference it preyious discussion on the matter. The AAO notes that the record of proceeding does 

· not contain any su1Jmlssi6ns from professional associations in the petitioner's industry· attesting that a 
. degree requirement is con1mon to the industry for individuals employed in positions parallel to the 
proffered position. · · 

ln support of its assertion that the degree requirement is common to the petitioner's industry in parallel 
· positions among siJ:nilar. organizations, petitioner' s counsel stated in the RFE· response letter, dated 

October 27, 2011, that they "submitted a letter from an officer of a competitor to show that the position 
of Tout Coordination Manager is ~ coronion position required by simil1;1r size offices· with similar 
annual incomes." This letter, dated October 14, 2011, from the president of an organization called 

hat isallegedly in the same industry, indicates that is searching 
for one or two individ.uals to fill certain posi~jons . Up6n review of the documentation, the AAO finds 
that petiUon~r . fails to establish that similar organizations to the petitioner routinely employ 
individuals with bachelot'.s ' degrees (or higher) ·in a specific specialty, or its equivalent, in parallel 

.-: .· '' 
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positions. 
For the petitioner to establish · that another organization is similar, it must demonstrate that the 
petitioner and the organization share the same general characteristics. The record is devoid of 
sufficient information regarding Inc. to conduct a legitimate comparison of the 
organizatio~ to the petitioner. Without such evidence, letters submitted by a petitioner are generally 
O\ltSide the SCope of consideration for this criterion, which encompasses .only organizations that are 

. similar to tl;le petitioner. When determining whether the petitioner and another organization share 
the same general characteristics, information regarding the nature or type of organization, and, 
when pertin~·nt, the particular scope of operations, as well as the level of revenue and staffing (to list 
just a few elelllents) may be considered. It is not sufficient for the petitioner to claim that the 
organizations are similar and in the same industry without providing a legitimate basis for such an 
assertion. Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 165 (citing 

· Matter ofTrea.sure Craft of California, 14 I&N Dec. 190). 

The AAO reviewed the letter from that was submitted by the petitioner. The letter 
provided does not indicate that similar organizations in the same industry routinely require at least a 
bachelor's de~ee in a ·specific specialty or its equivalent for parallel positions; Instead, the letter only 
indicates that is searching for an individual with at least a bachelor's degree to fill 
the position of qirector of tour operations and possibly an individual. with at least a bachelor's degree to 
fill the position of assistant to the director of tou·r operations. · Also, the letter does not mention the 
Specific du.ties for these positions, so it is not clear if these positions, despite the similarity in title, are 
siniila.r in fu1;1ctipn to that of petitioner's position of tour coordination manager. Further, as it is only a 

·: letter stating em tntention to hire, it is not evidence of the employer's actual hiring practices. ·contrary 
· ~.to the purpo~e for which the letter was submitted, the letter does not indicate .that a bachelor's degree in 
· .·a specific specialty that is directly related to the occupation is required. Thus, the AAO finds that the 

letter from . does not establish that a requirement for a bachelor's degree in a 
specific specialty, or its equivalent, is common to the petitioner's industry in similar organizations 
for parallel positions to the proffered position. · 

Thus, based u,p:on a complete review of the record, the AAO finds th~t the petitioner has not 
established that a requirement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is. common .in the petitioner's industry for positions that are (1) parallel to the proffered 
position; and, (2) located in organizations silpilar to the petitioner. Thus, for the reasons discussed 
above, tl}e petitioner has not satisfied the first alternative prong of 8 C.P.R.§ 214.2(h)(4)(iii)(A)(2). 

The AAO will -rtext ·consider the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), 
whicl) is St!tisfied if the petitioner shows that its particular position is so complex or unique that it 
can be perfoffi:I~d orily by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. · · • · · ·· 

In a lette~ dat~d .October 27, 2011, submitted in response to the RFJ;., petitioner's counsel states that 
they submitted a "letter from the petitioner, in which[] the petitioner explain~d that the position of 
Tour Coordination Manager performed in the petitioner's company is so complex that it can be 
pe'rfofllJ.ed only by an individual with a degree []([s]ee Exhibit III)." The AAO reviewed the letter 
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attached as Exhibit III to the RFE response letter, which purports to be an internet advertisement for 
the proffered position, and the totality of the evidence submitted by the petitioner, and finds tl;lat the 
petitioner has failed ·to establish th~t the nature of the ·position, · or any other factors, add any 
particular dimel)sions . of complexity · or uniqueness to the duties of the proffered position. The 
petit~oner faiJed to cre_dibly demonstrate exactly what the beneficiary will do on a day-to-day basis 
such that the l~vel of r~lative complexity or uniqueness can even be determined. 

Upon review· of the r,ecord of proceeding, the AAO finds that the petitioner fails to sufficiently 
develop relativ,e ·GOmplexity or uniqueness · as aq aspect of the · proffered position of tour 
coordinatioti manager. . That is, the AAO reviewed the record in its entirety and finds that the 
petitioner has not provided sufficient documentation to support a claim that its particular position is 
so complex or unique that it can only be performed by an individ~al with a baccalaureate or higher 
degree in a specific specialty' or its equivalent. . 

More specifically, the . petitioner failed to demonstrate how the tour coordination manager duties, as 
·described, :require . th~ theoretical and practical application of a body of highly specialized 
knowledge sue!:) th~t . ~ bachelor's or higher degree in a specific specialty, or its equivalent, is 
required to perform them. Fot instance, the petitioner did not submit information relevant to a 
detaiied course of study leadirig to a ·specialty degree directly related to the occupation and did not 
establish how such a curriculum is necessary to perform the duties of the proffered position. Whlle 
a few courses may be beneficial in performing certain duties of a tour coordination manager 
·position, the petitioner has failed to demonstrate how an established curriculum of such courses · 
leading to a baccalaureate or higher degree in , a specific specialty, or its equivalent, is required to · 
perform the dutie~ of the proffered position . 

. · This is further· evidenced by the LCA submitted by tb.e petitioner in support of the instant petition. 
Again, the LCA indicates a.wage level based upon the occupational classification "Travel Guides" 
at a Level I (entry level) wage. This designation is appropriate for positions for which the petitioner 
expects the beneficiary to have a basic understanding of the occupation. That is, in accordance with 
the relevant DOL explanatory information on wage levels,' this wage rate indicates that the 
beneficiary is_ pnly required to have a basic understanding of the occupation; that he will be 
expected to perform routine tasks that require limited; if any, exercise of judgment; that he will be 
closely supervised and·· his work closely monitored and reviewed for accuracy; and that he will 
receive-.specifi,c instructions on required tasks and expected results. 

By way of corilpfl,rison, the AAO notes that a position classified at a Level IV (fully competent) 
position is designated by the DOL for employee's who ... use advanced skills and diversified 
knowledge to solve ·unusual and complex problems." Thus,. the wage level designated by the 
petitioner in the LCA for the proffered position is not consistent with claims that the position would 
entail a.py p~uticularly complex or unique duties or that the position itself would be so complex or 
unique as to require the services of a person with at least a bachelor's degree in a specific specialty. 
The petitio_ner r:eported the offered wage for the proffered position as $24,000 per year. Notably, 
the prevailing Wage for "Travel Guides" for a Level IV position is significantly higher at $3S,56J 
per ye(J.r. · · 
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The evidence of record does not establish that this ·position is significantly different from other 
"Travel Guides" such that it refutes the Handbook's findings that such positions do not require at 
least a baccalaureate degree in a specific specialty, or its equivalent, for entry into the occupation. 
The record lactcs ·sufficiently detailed information to distinguish the proffered position as more 
complex or unique than positions that can be performed by persons without at least a bachelor's 
degree in a specific specialty' or its equivalent. 

. Consequently, as the petitib~er fails to demonstrate how the proffered position of tour coordination 
manager is so complex or unique relative to other positions that can be performed by a person 
without at least a baccalaureate degree in a specific specialty' or its equivalent, for entry into the 
occupation in the United ·states, the petitioner has no,t satisfied the second _alternative prong of 8 
C.F.R. § 214.2(h)( 4)(iii)(A)(2). 

The third qitedon of 8 C.F.R. · § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
n<;>rmally. requin!s a bachelor's degree in ·a specific specialty, or the equivalent, for the position. Of 
cou,rse, the AAO will necessarily review and consider whatever evidence the petitioner may have 
submitted with regard to its history of recruiting and hiring for the proffered position and with 
regard to the educational credentials of the persons ~ho have held the proffered position in the past. · 

To merit approval of t~e petition under this criterion, the record must contain documentary evidence 
demonstrating that the petitioner has a history of requiring the degree or degree equivalency in its 
prior recruiting imd hiring for the position. Further, it should be noted that the record must estahlish 
that a petitioner's imposition of a degree requirement is not merely a matter of preference for high~ 
caliber c~ndjdat~s but is necessitated by performance requirements of the position. In the instant 
case, the record does not establish a prior . history of recruiting and hiring for the proffered position . 

. only persons with at least a bachelor's degree in a specific specialty, or its equivalent. 

While a petitioner may . believe or otherwise assert that . a proffered position requires a specific 
degree, that . opinion ·alone without corroborating evidence cannot .· establish the position as a 
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree cou'td be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requirement, 
whereby ail individu,als employed in a particular position . possessed a baccalaureate or higher 
degree ip. tlie specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In 
other word.s, if a pe~itioner's stated degree-requirement is only designed to artificially meet the 
standards (or a~ H-1~ visa and/or to underemploy an individual in a position for which he or she is 
overqualifieq and if the proffered position does not in fact require such a specialty degree or its 
equivalent to per(orm its duties, the occupation wo.uld not nieet the statutory or regulatory definition 

· of a specialtyoccupation. See§ 214(i)(l) of the Act; 8 CF.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occup~tio~"). 1 • · 

To sati~fy this · criterion, the evidence of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration ,of a particular educational requirement will .pot mask the fact ~hat the position is not a 
specialty otcupation. USCIS must examine the actual employment requirements, and, on the basis 



(b)(6)
' . 

Page 16 

of that examination, determine whether . the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly speciaUzed knowledge, and the attainment of a baccalaureate or higher degree in a 
specifiC speci~~ty as tf1e minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation' merely because the petitioner has an established practice of demanding 
certain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

The petitioner stated in the Form 1-129 petition that it has ten employees and that it was established 
in 2003. In the RFE, dated August 9, 2011, the petitioner was put on notice of required evidence 
and given a reasonable opportunity to provide it for the record before the visa petition was 
adjudicated. Specifiqtlly; in the RFE, the director requested, inter alia, "a copy of a line-and-block 
organizational chart showing the petitioner's hierarchy and staffing levels" and specific evidence of 

While the petitioner provided a letter, dated October 5, 2011, certifying that it had hired three other 
employees for the position of tour coordination manager with the minimum requirement of a 

. bachelor's degree, the petitioner did not submit the names of such employees, proof of their 
educational backgrou~d, or any supporting documentation to corroborate that they previously held 
the position, and the petitioner submits such previously requested evidence for the first time on 
appeal. 

As in the present matter, where a petitioner has been put on notice of a deficiency in the evidence 
and has been given an opportunityto respond to that deficiency, the AAO will not accept evidence 
offered for the first time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of 
Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted such previously requested 
evidence to be considered, it should have submitted the documents in response to the RFE. 

\ Moreover, the l)SCIS regulations governing the RFE process preclude the consideration of 
evidence requested in an RFE but not submitted as part of a timely response to the RFE. See· 
8 C.P.R.§ 103.2(b)(11) and (b)(14). 

Upon review of the record, the petitioner has not provided sufficient evidence to establish that it 
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for the 
proffered position. Therefore, the petitioner has not satisfied the third criterion of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and complex that knowledge required to perform the duties is 
usually assodated with the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. · 
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Upon review · of the rec~rd of the proceeding, the AAO notes that the petitioner ha~ not provided 
probative evidence to satisfy . this criterion of the regulations. In the brief submitted on appeal, 

· dated December 28, 2011, petitioner's counsel claims the following: 

[The proffered position] is also responsible for the training of new employees ... 
which means this position is at management level. It requires the beneficiary possess 
more prqfessionaJ skills which could only be learnt systematically and theoretically 
from college. 

The AAO ac\rnowledges that the· petitioner believes its proffered position involves specialized and 
complex duties, · However, upon review of the record of proceeding, there is insufficient evidence to 
establisll th~t the duties of the tour . coordinator manager position require the theoretical and 
practical applic~tion of at least a bachelor's degree level of a body of highly specialized knowledge 
in a specific sp~ciaHy . . The AAO notes that the petitioner has not provided probative evidence to 
satisfy this criterion qf the regulations. In the instant case, relative specialization and complexity 
have not been sufficiently developed by the petitioner as an aspect of the proffered position. That 
is, the proposed duties have not been des~ribed with sufficient specificity to establish their nature as . 
more specialized . and complex than the nature of the duties of other positions in the pertinent 

· occupational category whose perfqrmance does not require the application of knowledge usually 
associate~ with attainment of at least a bachelor's degree in a specific specialty, or its equivalent. 

In this regard, th,e AAO here incorporates into this analysis its earlier comments and findings with 
regard to tQ.e implication of the Level I wage-rate designation (the lowest of four possible wage~ 
levels) in the LCA. That is, that the proffered position's Level I wage designation is indicative of a 

~, · low, entry-level pqsit!on relative to others within the occupational category of "Travel Guides," and 
hence one hot likely distinguishable by relatively specialized and complex duties. As noted earlier, 
the DOL indicates that Level I designation is appropriate for "beginning level employees who have 
only a ·basic understanding .of the occupation." 

The petitioner qas submitted insufficient evidence to satisfy this criterion of the regulations.· Thus, 
the petitio~er l_tas not established that the duties of the position are so specialized and complex that 
knowledge required to perform the duties is usually associated with the attainment of a 
b<J.CCalaureate of higher degree in a specific specialty, or its equivalent. The AAO, therefore, 
concludes that tP.e petitioner failed to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

For the re~sons related in the preceding discussion, the petitioner has failed to establish that it has 
satisfied any of the criteria at 8 C.ER. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position qualifies as a specialty occupation. The appeal will be dismissed and the 
p~tition dep.iecl for this · reason. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO ~ven if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'4, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis) . . 

) 
/ 
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Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229· F. Supp. 2d at 1043, affd. 
345 F.3d 683. . 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 29i 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


