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DISCUSSION: The service center director denied the nonimmigr~t visa petition, The matter is . 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The. petition will be denied. · · 

The petitioner submitted a Petition for Nonimmigrant Worker ·(Form I-129) to the VermontService . 
Center on December 14, 2010. In'the Form 1-129 visa petition, the petitioner.describes itself as a 
computer consulting, software development company established in 2001. In order to employ the 
beneficiary in what i~ designates .as a progr~J#mer analyst position, the petitioner seeks to classify 
him as a nonirnn1igrant worker in aspecialty occupation pursl:lant to section 10l(a)(15)(H)(i)(b) of 
the Immigration and Nationality Act (the ~ct), 8 U.S.C. § 11bi(a)(15)(H)(i)(b). 

The director denied the petitiqn on June 24, 2011, finding that the petitioner failed to establish a 
"valid emp!oyer-employee relationship, [the petitioner does] not1meet the definition of. a United States 
employer as defmed at 8 C.F.R. § 214.2(h)(4)(ii)." On appeal, counsel asserts that the director's basis 
for denial of the petition was erroneous and contends ·that the petitioner satisfied all evidentiary 
requirements . . · In support of this assertion, · the petitioner and counsel submitted a brief and 
additional evidence. · 

The recbrd of proceeding before the AAO con~ains: (1) the petitioner's Form I-129 and supporting 
documentation; (2} the director's request for evidence (RFE); (3) the response to the RFE; ( 4) the · 
director's denial Jetter; and (5) the · Form 1..:290B and supporting · documentation. The AAO 
reviewed. ~he record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agrees that the petitioner has failed to 
establish e.ligibiiity for the benefit sought. Accordingly~ thedire,ctor's decision will not be disturbed. 
The appeal will be dismissed, and the petition will be denied. 

' . . . ' 

Later in this decision, the ·AAO will'also addr.ess two additional,: independent grounds, not identified 
by the direc,tor's decision, that the AAO fmds al~opreclude approval of this petition. Specifically, 

· beyond the deCision of the director, the AAO finds that the petitioner (1) failed to establish that the 
. proffered position qmilifies as a specialty occupation in accordance with the applicable statutory and 

regulatory provisions; and (2) failed to'. establish that the ben.eficiary is qualified to serve in a 
specialty occupation position: · For these additional reasons, the petition may not be approved, with 
·each consi<;iered as an independent a,ld alternative basis for denial. I 

. In this matter, the petitioner stated in .the Fonn I-129 that it is a computer consulting, software 
· development·company and seeks the beneficiary's services as. a. programmer analyst. In a support 
letter.dated December. 'I, 2019, the peiltioiier st(lted the following. regarding the proffered position: 

' , . ., . , . . . 

We lier~by ·Co]ifmn [the beneficiary]; a software 'professional with experience in 
. areas of our concern, willworkas a team member assisting in software development, 

I . 
1 The AAO conducts 'appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004). 

·,· 
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. progrartuning. and be responsible for the customization and development of [the 
p~titioner's] • -software. [The beneficiary] will work as part of the 
tethniCal team for converting project specifications and statements of problems to 
detailed logical flow charts. for coding using various so,ftware and develop and write 
programs for customization. i-Ie will . be involved in analyzing technical needs and 
debugging support for the specialized programming needs to suit multiple hardware 
environments. · He will assist as part of .the. team to resolve technical problems 
requiring good judgment and creativity . in developing software and programming 
alternatives. · 

In the letter of support; the petitioner did not state its speGific academic requirements for the 
proffered position. However, the petitioner ~laimed that it has "never hired anyone for position 
[sic] and ·job duties similar to the present with less than a baccalaureate degree or equivalent in 
computer science or engineering or a closely related field." The petitioner continued by stating that 
its "entire computer professional staff has at least a bachelor's degree or equivalent in computer 
science or. engineering or a closely related field:" 

In support of the petition, . the petitioner provided a description of _ which the 
petitioner described as ... the _ctirrent project that the beneficiary ~ill work." The petitioner also noted 
that it is "constantly enhancing and upgrading [its] products and coming out with new versions that 
require technical support .usihg software knowledge." 

' ' · / ' ' ' ' 

The petitioner submitted a Labor Condition Application. (LCA) in support of the instant H~ 1 B 
. petition. The AAO notes that the LCA designation for the prpffered position corresponds to the 

occupational classification of "Computer Programmers"-' SOC (ONET/OES Code) 15-1021. The 
petitioner designated the proffered position as aLevel I (entry) position. The AAO notes that in the 
Form I-129 and the LCA, the petitioner indicated that the beneficiary would work on an in house 
project at the petitioner's business location in Eqison, New Jersey 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on March 30, 2011. .Th.e director outlined the evidence to be submitted. The AAO 
notes that the director specifically _requested the petitioner submit probative evidence to establish 
specialty occupatiOJ1 work is available for the;entire requeSted H.,lB validity period. 

. . ' . . . 

The petitioner and counsel responded to the RFE by resubmittin'g the previously provided evidence 
along with a few additional documents. Iri ·a letter dated May 10, 2011, counsel stated, "In 
evaluating the likelihood .that there is actuaHy work for the position and se,ek [sic] documents that 
are reasonably attainable with the_ track record of the Petitioner-Company having in-house projects 
supports that ·actual work is available for the Beneficiary:" 

In - r~sporise . t0 the RFE, (the petiti9ner stated in a letter d(lted May 10, 2011, the following regarding 
the need -for the beneficiary_'~ services: 

Because [th~ petitioner] had · decided that .the key development areas, related 
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technical enhancement, further critical customization and adding new modules be 
· completed from our Edison, NJ office, based on the current projection, we believe a 

team size of af least 30+ software professionals is required to successfully execute 
. this project in the next three years. It is important to consider we staff our projects as 

deemed necessary to achieve the · desired goals. Specifically our need for a 
· Programmer Amtlyst for [the benefiCiary] is based on the fact that we need additional 

professional staff for the tii;Uely completion of our IT projects. Thus, we have work 
available [for the beneficiary] until 01/02/2014. 

The director determined that. the petitioner did not "demonstrate a valid employer-employee 
·relationship, [the petitioner does] not meet the.·defmition of a United States employer as defined at 

. 8 C.F.R. § 214.2(h)(4)(ii)~" The director deni~d the petition on · June 24, 2011. Counsel for the 
petitioner· submitted an . appeal of the denial of ihe H -1 B petition. · . 

The AAOwill first disc·uss some findings that are material to .. this deCision's application of the H-l B 
statutory and reg~.Ilatoiy framework to the proffered position as described in the record of 
proceeding. 

When determining whether a petitioner has established eligibility for the benefit sought for an H-1 B 
. petition, the AAO must . look at the nature of the bl!~iness ! offering the employment and the 
description of the specific duties of the position_ as it relM~~~Jo the particular employer. To ascertain 
the intent of a petitioner, OSCIS must look to the Form I-129 and the documents filed in support of 
the petition. It is only in this manner that the agency can determine the exact position offered, the · 
location of employment, the proffered wage, et cetera. Pursu~nt to 8 C.F.R. § 214.2(h)(9)(i), the 
director has the responsibility to consider all of the evidence submitted by a petitioner and such 
other evidence that he or sP,e may independent~y _require to assist his or her adjudication. Further, 
the regulation at 8 C,F.R. § 214.2(h)(4)(iv) providesthat "[a]n H-IB petition involving a specialty 
occupation shall be ac~ompanied by [ d]ocumentation .. , or any other required evide'nce sufficient 
to establish ... that theservices·the beneficiary is toperform are'in a specialty occupation." 

The regulations at 8 C.F:R. §§ 103.2(b)(8) and • 214.2(h)(9)(i) provide ·the director broad 
discretionary authority . to require such evidence as ' contracts ~nd itineraries to establish that the ., 
services to be performed by the berieficiary ·will be in a specialty;_occupation during the entire period 
requested in the petition. A service center director may issue an RFE for evidence that he or she 
may independently require to assist in ·adjudica_ti'ng an H-1B petitio.n, and his or her de~ision to 
approve a petition must be based upon consideration of all of the evidence as submitted by the 
petitioner, . both initially and in respqnse to · any RFE that the director may issue. See 8 C.F.R. 

' § 214.2(h)(9). ·. . . . . . . . 

With the RFE, the director notified the petitioner that additional documentation was required to 
· establish that the present petition · meets the cri~eria for H-lB ·Classification. On appeal, counsel 
asserted that an RFE "is m,ost appropriate wHen a particular ·piece or pieces of necessary evidence 
are missing but it is . unacceptable to issue an }{FE. for a broad 'range of evidence-a 'broad brush' 

· RFE-which overburdens customers, over-documents ' the file and wastes examination resources 
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thiough the review of ti~ecessary, duplica~ive of irrelevant documents." The AAO .finds that, in 
the context of the record of proceeding as it existed at the time the RFE was issued, the request for 
additional evidence was appropriate under the .above cited reguh1tions, not only on the basis that it 
was requl.r.:ed initial evidence, but also on the basis that it Vr'as ·material in that it . addressed the 
petitione( s failure to ·submit do~umentary ·evidence substantiati12g the petitioner's claim that it had 
H-lB caliber work for the benefiCiary forthe entire period of employment requested ih the petition . . · 

Moreover, the AAO notes that with. the appeal, the peti~ioner and counsel have submitted additional 
evidence. With regard to · the documentation submitted on appeal that was . encompassed by the 
director's RFE, the AAO notes that this evidence is outside the scope of the appeal. The regulations 

~ _. . . . . . . . . . 

indicate that the petitioner shall submit additional evidence as the director, in his or her discretion, 
may· deem necessary in the adjudication of the p~tition. See 8 C.F.R~ §§ 103.2(b)(8); 214:2(h)(9)(i). 
The purpose of the request for ~vidence is to elicit further information that clarifies whether 
eligibility for the benefit sought has been established, as of the time the petition ' is filed. See 
8 C.F.R. § 103.2(b)(l), (8), and· (12).. The failure to submit ~equested evidence that precludes a 
material.lirte of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). 

It must fi'rst be noted that where, as here; a petitioner has been· put on notice of a deficiency in the 
evidence and has beeq given an opportunity to respond to that deficiency, the AAO will not accept 
evidence offered for the first time on appeal. See Matter of Soriano: 19 I&N Dec. 764 (BIA 1988); . 
see also Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the . 
submitted evidence to be . considered, it should have submitted the documents with the initial · 
petition or in response to. the director's request :for evidence. /d. ·The petitioner has not provided a 
valid reason for not previously submitting _the evidence.' · Under the circumstances, the AAO need 
not and does not consider the sufficiency of the evidence submitted for the first time on appeal. 

Further, in the appeal, counsel states that the "standard to be met by the Petitioner is preponderance 
of evidence which means that the inatter be asserted is more likeiy than not to be true and filings are 
not required to demonstrate ·eligibility beyond reasonable doubt." With respect to the 
preponderance of th~ evidence standard; Matter of Chaw,aihe, 25 I&N Dec. 369, 375-376 (AAO 
2010), states. in pertinent part the follo_wing: · · 

Except ~here a different standard is specified by law, a petitioner or applicant in 
· administrative immigration p~oceedings must pr()Ve by a: preponderance. of evidence 

that he or she is eligible fofthe benefit sought. . . 

* * * 
The "preponderance of the evidence" standard requires that the evidence demonstrate 
that the appl~cant's dairrf is "probably true," where the determination of "truth" is 
made based on the. ·factual circumstances of each individual case. · 

* . * . * 

. . .~ . 
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Thus, in adjudicating the appiicaddn pursuant tO. the preponderance of the evidence 
standard, the-director must examine each piece of eviqence for relevance, probative 
value, and credibility, both individually and-within the context. of the totality of the 
evidence, to determine whether the fact to be proven is probably true. 

. . . r . 
Even if the director has. some doubt as to the truth, if the petitioner submits relevant, 
probative, and credible evidence that leads the director to believe that the claim is 
"more likely than not" or "probably" true, the applicant or petitioner has satisfied the 
standard of. proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 (1987) 
(discussing "more likely than· not" as a greater than 50% chance of an occurrence 
taking place). If the director can \articulate a material doubt, it is appropriate for the 
director to either request additional evidence or, if that doubt leads the director to 
believe that the chiii:n is probably not true; deny the application or petition . . . 

Thus, in adjudicating the petition pursuant to the preponderance . of the evidence standard, U.S . 
Citizenship and Immigration SerVices (USCIS) examines each piece of evidence for relevance, 
probative · value, and credibility, both individually and within the conte!(.t of the totality of the 

· evidence, to determine Whether the fad to be proven is probably true. In the appeal, counsel asserts 
that the petitioner has provided ' ~hundreds [of) pages of evidence." However, the AAO reminds 
counsel that the voluq1e of documents (some of which may, for example, not be relevant to this 
matter) is not the determining factor in establishing eligibility :for the benefit sought. Rather, the 
petitioner must submit t~levant, probative, and credible evidency to establish that the claim is "more 
likely than not" or "probably" true . . The "preponderance ofthe .evidence" standard does not relieve 
the petitioner from satisfying the basic evidentiary requirements set by regulation. The standard of 
proof should not be ' confused with the burden of proof. Specifically, the petitioner bears the burden 
of establishing eligibility for the benefit sought. A petitioner must establish that it is eligible for the 
requested 'benefit at the time of filing the petition. In visa petition proceedings, the burden of 
proving · eligibility for the benefit sought remains entirely with. the petitioner. Section 291 of the 
Act, 8U.S.C. § 1361. As will be discussed, thai burden has not been met. . . . 
. The issue before the AAOis whether the petitioner has established that it qu~lifies as a United States 
employer with standing to 'file the instant petition in this matter:and that it willbe a "United States 
employer" having an "employer-employee relationship" with the beneficiary as an H-1B temporary 
:"employee" in accordan~e with the applicable statutory and regulatory provisions. 

· Section l01(a)(l5)(H)(i)(b) of theAc~ defines an H-JB nonimmigrant in pertinent part as an alien: 
. .., . . . . 

subject to. section 212(j)(2), who is coming. temporarily to the United States to 
. · perform services ... in a specialty occupation described irt section 214(i)(l) ... , wqo 

meets the requirements for the occupation specified in section 214(i)(2) ... , and with 
(respect to whom the Secretary of Labor determines and ~ertifies to the ·[Secretary of 
Homeland ~ecurity] that .the intending employer has fi~ed with -the Secretary [of 
Labor] anapplic~tion under section 2l2(n)(l) .... 
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"United States employer" is defined in the Code of Federal Regulations at 8'C.F.R. §. 214.2(h)(4)(ii) 
·as follows: · 

·United States employer means a person, firm, corporation,_ contractor, qr other 
association, or organization in the United States which: 

{1) Engages a p~rsonto wo~k within the United States; 

(2) Has an employer-empl9yee relationship with respect to· employees 
under this part, as. indicat~d by the fact that it may hire, pay, fire, 
supervise,.ot otherwise control the work pf any such employee; and 

. . 

. (3). Has an Internal Revenue Service Tax identification number. 

I 

The record is not persuasive in establishing that the petitioner will have· an employer-employee 
relationship. with the beneficiary. 

Although ''United States. employer" is defmed in the regulations at 8 C.F.R. § 214.2(h)(4)(ii), it is noted 
that the terms "employee" · and "employer-employee· relationship" are not defined for purposes of the 
H-lB visa classification. Section 101(a)(15)(H)(i)(b) of the Act indicates that an alien coming to the 
United States to perform services in a specialty occupation will have an "intending employer" who will 
file a Labor Condition Application with the Secretary ofLabor pursuant to section 212(n)(l) of the 
Act, 8 U.S.C. § 1182(n)(l) (2012). The intending employer is described as offering full-time or part
time "employment" to the H-1B "employee." Subsections 212(n)(1)(A)(i) and 212(n)(2)(C)(vii) of the 
Act, 8 U.S.C. § 1182(n)(l)(A)(i), (2)(C)(vii) (2012): Further, the regulations indicate that "United 
States employers'' must file a Petition for a Nonimniigrant Worker (Form 1-129) in order to classify 
aliens as H-lB temporary "employees." 8 C.P.R. § 214.2(h)(1), (2)(i)(A). Finally, the definition of 
"United States employer" indicates in ·its second prong that the petitioner must have an "employer
employee relationship" with the "employees wider this part," i.e."; the H-lB beneficiary, and that this 
relationship be evidenced by the employer's ability to "hire, pay; frre, supervise, or otherwise control 
the work of any such employee." 8. C.F.R. § 2l4.2(h)(4)(ii) (defining the term "United States 
employer"). 

Neither the legacy Immigration and Naturalization Service ("INS") nor USCIS defined the terms 
"employee': or "employer-·employee relationship" by regulation for purposes of the H-lB visa 
classification, even though the regulation describes H-lB benefici¥ies as being "employees" who must 
have an "employer-employee rehitionship" with a "United · States employer." !d. Therefore, for 
purposes of the H-lB visa classification, these terms are undefined. 

The United States Supreme Court has determined th&t where federal law fails to clearly define the term 
"employee," courts should conclude that the. term was ."intended to des.cribe the conventional master
servant relationship as understood by COIIl.InOn-law agency doctriile." Nationwide Mutual Ins. Co. v. 
Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden") (quotmg Community for Creative Non
Violence v. Reid; 490 U.S. 730 (1989)) . . The Supreme Courtstated: 
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"In determining whether a hired party is an: employee under the general cornrrion 
. ·law of agency, we·· consider the hiring party's right to control the mariner and mel;llls 

by which the ·product is accomplished. Among the ·other factors relevant to this 
inquiry are the skill required; the source of_ the instrurhentalities and tools; the 
location· of the work; the duration of the relationship between the parties; whether 
the hiring party· has the right to assi'gn. additional projects to the hired party; the 

. extent of the hired pait:y's discretion over when and how long to work; the method 
ofpayment; the hired party's role_ in hirilig and paying assistants; whether the Work 
is part of the regular business of the hiring party; . whether the hiring party is in 

. business; the provisi?n of employee benefits; and ~e tax treatment of the hired 
part~." 

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-Violence v. Reid, 490U.S. at 751-
752); see also ClackamaS Gastroenterology Associates, P.C. v. Wells, 538 U.S. at 440 (hereinafter 
"Clackamils"). As the common-hiw t~st contaip.s "no ·shortharid.fonnula or magic phrase that can be 
applied to fmd the answer, ... . all of the incidems of the. relationship must be assessed and weighed 
with no one factor being' decisive." Darden, 503 U.S. at 324 (quoting NLRB v. United Ins, Co. of 

·America, 390 U.S. 254, 258 (1968)). ·· · 

In this matter, the Act does not exhibit a legislative intent to extend the definition of "employer" in 
section 101{tt)(i5)(H)(i)(b} of the. Act, "employment" in section 212(n)(1)(A)(i) of the Act, or 
"employee'; in section 212(n)(2)(C)(vii) of the Act. beyond the traditional cornrrion law definitions. See 
generally l36Cong. Rec. S17106 (daily ed. Oct. 26, 1990); 136 Qong. Rec. H12358 (dally ed. Oct. 27, 
1990). On the contrary, in the context of the H-lB visa classification, the regulations define the term 
"United States employer" to be· even more restrictiv~ ~an the .conunon law agency definition.2 

2 While the Darden court ~onsidered only the definition of "employ~e" under the Employee Retirement 
Income Security· Act of 1974 ("ERISA"), 29 U.S.C. § ·1002(6), ~nd did not address the definition of 
"employer," courts have generally refused to extend the common law agency definition to ERISA's use of 
employer because "the definition of 'employer' in ERISA, unlike the definition of 'employee,' clearly 
indicates -legislative intentto .extend the defiri.ition beyond.the traditional common law definition." See, e.g., 
Bowers v. Andrew Weir Shipping, Lt~., 8l0 F. Supp. 522 (S:D.N. Y. 19.92), affd, 27 F.3d 800 (2nd Cir.), cert. 
denied, 5'13 U.S. lOOO (1994). · 

· However, in this matter, the Act does not ~xhibit a legislative intent to extend the definition of "employer" in 
section l0l(a)(l5){H)(i)(b}ofthe Act, "employment" insection 212(n)(I)(A)(i) of the Act, or "employee" in 
section 212(n)(2)(C)(v.ii) of the Act beyond the traditional common ·law definitions. Instead, in the context 
of the H~iB visa classification, the term "United States einployer" ~as defined in the regulations to be even 
more restrictive than the common law agency definition: A federal ag~ncy's interpretation of a statute whose 
ad~ninistration is entrust~d tp it · is to .~ accepted t,~nless Congress has spoken directly on the issue. See 
Chevron, U.S.A., Inc. v. Natural Resources Defen.Se Council,'lnc., 467 U.S. 837, 844-845 (1984). · . ' . . . 

. The regulatory' definition of "Uni~ed States e~nployer'~ requires H-lB employers to have a tax ide-ntification 
riumber, to employ jJerso9s in the United States, ,and. to have an "emp'toyer~employee relationship" with the 
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Specifically, the regulat~ry defmition of"United States employer" requires H-lB employers to have a 
tax, identification ilumtieJ. to · engage a person to work withib the United States, and to have an 
"employer-employee relationship" with the H-lB "employee." 8 C.P.R.§ 214.2(h)(4)(ii). Accordingly, 
the temi "United · States :employer" not only requires H-IB employers and employees to have an 
"employer-employee relationship" · as understood by common-law agency doctrine, it imposes 
additional requirements, of having a tax identification number and ~o employ persons in the United 
States. The lack of ail' express expansion Of the defmitionj regarding the terms "employee" or 
"employer~employee relationship" combined with the agency's otherwise generally circular definition 
of United:States employer in 8 C.P.R. § 214.2Qt)(4)(ii) indicate~ that the regulations do not intend to 
extend the defmition beyond' "the traditional common law defmition" or, more importantly, that 
con&truing these terms in this manner would thwart congressional design or lead to absurd results. Cf 

. . . 3 . 
Darden, 503 U.S. at-318-319. · · 

Therefore, in the absence ·of an express congressional intent to impose broader definitions, both the 
"conventional master-servant relationship as WJderstood by cor:nmon-law agency doctrine" and the 
Darden construction test apply to the terms "employee" 'and "employer-employee relationship" as used · 
in section 101(a)(l5)(l:I)(i)(b) of the Act, section.212(n) of the Act, ~d 8'C.F.R. § 214.2(h).4 

H-lB "employee." 8 C.F.R. § 214.2(h)(4)(ii). Accordingly, the term "United States employer" not only 
requires H-lB employers and employees to have :an "employer-employee relationship" as understood by 
common-law agency doctrine, it imposes additional requirements of having a tax identification number and 
to employ persons in the United States. · The· lack 9f an express expansion of the definition regarding the 
terms "employee," "employed;" "employment" or "employer-employee relationship" indicates that the 
regulations do not intend to . extend the definition beyond "the traditional common law definition." 
Therefore, in the absence of an intent to impose . broader definitions by either Congress or US CIS, the 
"conventional master~servant relationship as understood by common-law agency doctrine," and the Darden 
COQ.struction test, apply t() the terms . "employee," ''employer-empJoyee relationship,'' "employed," and 
"employment" as used in section l0l(a)(l5)(H)(i)(p) of the Act, section 212(n) of th~ Act, and 8 C.F.R. § 
214.2(h). That being said, there are instances in the Act where Congress may have intended a broader 
application ·of the term "employer" than· what is encompassed in the conventional ·master-servant 
relationship. See, e.g., section 214(c)(2)(F) of the Act, 8 U.S .C. § 1184(c)(2)(F) (referring to "unaffiliated 
employers" supervising imd controlling L-IB intracompany transferees having specialized knowledge); 
section 274A of the Act, 8 U.S.C. § 1324a (referring to the employment of unauthorized aliens) . . , 
3
. To the extent the regulations are a~biguouswith regard to the ten)ls "employee" or "employer~employee 

relationship," the agency's interpretation of these terms should be found to be controlling ··unless "'plainly 
erroneous or inconsistent with the regulation."' Auer v. Robbins, 519 U.S. 452~ 461 (1997) (citingRobertson 
v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. . 1835, 1850, l 04 L.Ed.2d 351 (1989) 
(qu~ting Bqwles v. Seminol~ Rock & Sand Co;, 325 U.S. 410, 414 .• 65 S.Ct: .1215, 1217, 89 L.Ed; 1700 
(1945)). 

- . 

. 
4 That said, there ar~ in~tances in the Act where C~ngress may have ;inte~ded a broader application of the 
term · "employer'~ than ~hat is encompassed in the conventional master-servant relationship. See, e.g., section 
214(c)(2)(F) of theAct, 8 U.S.C. § ll84(c)(2)(F) (referring to "un.affiliated employers" supervising and 
controlling L-IB intracompany transferees having specialized knowledge); section·274A of the Act, 8 U.S.C. 
§ 1324a (referring to the employment ofimauthorized aliens). · 
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.In considering wh~ther or not one will b~ an "employee" in an "employer~employee relationship" with 
·a ''United States employer" for purposes ofH-lB nonimmigraJ1t petitions, USCIS must focus on the 
common-law touchston~ : of "control." Clackamas, 538 U.S. at4'50; see also 8 C.F.R. § 214.2(h)(4)(ii) 
(defming a "United States employer" as one who "ha5 an employer-employee relationship with respect 
to employees under .this part, as indicated by the fact that it may hire, pay, fire, supervise, or otherwise . 
control the work ofany sue~ employee.~ .. " (emphasis added)). 

The factors indicating that a worker is or wjll be an "employee" of an "employer"· are clearly delineated 
in both the Darden and Clackamas decisions. Parden, 503 U.S,. at 323-324; Clackamas, 538 U.S. at 
445; see also Restatement (Second) ofAgency § 220(2) .(1958). 'such indicia of control include when, 

· · where, and how a worker perfornis the-job; .the continuity .of the worker's relationship with the 
employer;·. the tax treatment of the worker; the provision of employee benefits; and whether the work 
performed by the worker is part of the employer's regular business. See Clackamas, .538 U.S. at 445; 
see · also New Compliance Manual, Equal Employment Opportunity Commission, § ·2-III(A)(l) 
(adopting a materially identical test and indicating thatsaid test was based on the Darden decision); see 
also Defensor v." Meissner, 201 Fjd 384, 388 (5th Cir. 2000) (determining that hospitals, as the 
recipients of beneficiaries' services, are the "true employers" of H~ lB nurses under 8 C.F.R. § 214.2(h), 
even though a medical contract service agency is the actual petitioner, because the hospitals ultimately 
hire, pay; fire, · supervise, or otherwise control the' work of the beneficiaries). 

It is important to note, however, that the factors listed in Darden and Clackamas are not exhaustive and 
rriust be evaluated on a case-by:-case basis. Other aspects of the relationship between the parties 
relevant to control may affect the determination of whether an employer-employee relationship exists. 
Furthermore, riot all or even a majority of the listed ~riteria need be met; however, the fact finder must 
weigh and compare a combination of the factors in analyzing the facts of each individual case. The 
determination must be .based ~n all of the circumstances in the relationship b~tween the parties, 
regardless of whether the parties refer to it 8li an employee or as an independent contractor relationship. 
See Clackamas, 538 U.S .. at-448-449; New Compliance Manual at§ 2-III(A)(l). . . -. . .· 

Furthermore, . when examining . the factors relevant · to . determining control, US CIS must' assess and 
weigh each actual fa~tor itself as it exists or will ·exist and not the claimed employer's right to influence 
or change tha~ factor, lll1less specifically provided for by the common-law test. See Darden, 503 U.S. 
at 323-324; ·For example, while· the assigruilent of additional prpjects is dependent on who has the 
right to assign them, i't is the aciUal source of the instrumentalities and tools that must be examined, not 
who has the right to provide the tools required to complete an assigned project. See id. at 323. 

. , . . . . ; , . . . 

Lastly, the "mere existence of a docmp.entstyled 'employment agreement'" shall not lead inexorably to 
the conclusion that the worker is an employee. Clackamas, 538 U.S. at 450. "Rather, ... the answer to 
whether [an individual] is an employee depends qn 'all· of tiw incidents of the relationship ... with no 
one factor being decisive."' /d; at 451 _(quotingDarden, ~03 U.S. at 324). . 

Applying the DardetJ. ,and . Clackamas tests to this matter, the petitioner has .not established that it 
will be a. "United States .employer"· having. an ''employer~employee r,elationship" with · the 
beneficiar:Y as an H-lB temporary :·employee." 
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For H-lB classification, the petitioner is required t~ submit' written contracts between the petitioner 
and the beneficiary, or if there is no written agreement, a · summary of the terms of the oral 
agreement under which the beneficiary will etnp.loyed. See g:'c.F.R. § 214.2(h)(4)(iv)(A) and (B). 
In the instant case; the record doe~ not contain 'a written agreement .. 

' I •' 

The AAO observes that on the Form 1-129 petition and in the ietter of support, the petitioner stated 
that the beneficiary would be paid.$60,000 per year. The petitioner claims that the beneficiary "will 
be :provided medical insurance and benefits as per standard policy for all our employees." 
However, a substantive deterinin~tion cannot· be inferred regarding these "benefits" as no further 
information regarding the plans, including eligibilit~ requirements; was provided to USCIS . . 

In the Form I~ 129·, the petitioner indicated th~t it is a comp~ter consulting, ·software development 
company. In the support letter dat€;d December 1, 2010, the petitioner stated th~t the beneficiary 
would work as a team member on the petitioner's software. However, upon review 
of the record, the AAO finds that the petitioner .has provided inconsistent information regarding the · 
actual work that the beneficiary will perform to establish eligibility for this benefit. That is, .the 
petitioner failed to substantiate a ·viable Ofl:-going.project that has H-lB caliber work for the 
beneficiary for the period .of employment requested in the petition. ·· 

In the instant case, the record lacks sufficient information about the wor~ to be performed and the 
beneficiary's spedfic Tole in the project(s).· This is exemplified 'by the petitioner's job description of 
the duties of the proffered position. The petitioner's description is .generalized and generic in that 
the petitioner fails to convey either the substantive nature of .the work that the beneficiary would 
actually perform, ·any particular body of highly specialized knowledge that would have to be 
theoretically and practicafly applied to perform it, or the educationai level ~f any such knowledge 
that may be necessary. The responsibilities for the proffered position contain generalized functions 
without providing sufficient information regarding the particular work, and associated educational 
requirements, into which the duties . would m¥Iifest themselves in their day-to-day performance. 
Furthermore, the petitioner did .nQtprovide probative evidence substantiating the job duties and 
responsibilities of the proffered position. The abstract, speculative level o(information regarding 
the proffered position and the . duties comprising it is exemplified by the phrases "assis~ing in 
software development, programming"·; "work as part Qf the technical team"; "be involved in 
analyzing technical needs ·and debugging support"; "assist as part of the team to resolve technical 

. problems." (Emph~sis added.) · 
. . 

N~tably, the statements fail to establish the beneficiary's actual re.sponsibilities, and they do not 
· indude any details regarding· the specific tasks that the benefiCiary will perform. The petitioner 
· repeatedly states that the beneficiary will "assist" in various tasks, but fails to. sufficiently define 
how this translates to -specific duties ;1nd responsibilities as the phrase "assist" does not delineate the 
actual work the beneficiary will perform. The petitioner does not explain the beneficiary's specific 
role ("assist[ing]") . . Moreover, the· petitioner reports that the beneficiary will "be involved· in" 
certain tasks and "work as part ofthe.technicaLteant" These phrases, as so generally described, 
also do not illuminate the substantive application of· knowledge involved . or any particular 
educational attainment associated with .such application. To the extent that they are described by the . 



(b)(6)

( 

Page 12 

. . 
petitioner, the AAO fm~. the prop()sed duties ;do not provide a sufficient factual basis for conveying 
the substantive matters· that would engage the :beneficiary in the actual performance of the proffered 
position for the entire three~ year period reque~ted. The petitibner has . failed to provide sufficient 
details regarding the nature and sc:ope of the_ beneficiary's employment or substantive evidence 
regarding. the actual work that the beneficiary would perform. ' . . 

As previousiy inention~d. in the support letter, ' the petitioner described as "the 
current project that the beneficiary will work," noting that it is ;'constantly enhancing and upgrading 
[the] products and corning out with ne~ versions that require technical support using software 

·knowledge." The petitioner claims that this "product is being used by customers," but asserts that it 
"need[sl · to upgrade . the product · and furthe,r customize · it to meet the additional 
demands/requirements of the industry in the US and customized need of client." On appeal, counsel 
and the petitioner repeatedly claim "eve11 wheri a product is launched in [a] different country the US 
entity still needs to upgrade . the . product and further ·.customize it ·to meet the additional 

. demands/requirements of the industry in the US and·custornized need of US client." 
~ ' . . 

The AAO notes that the record contains several doc;urn~nts regarding _ On appeal, 
the petitioner states "it is important to understand that not all products will have hundreds of news . . . 

articles published, especially when they are at development stage." The petitioner further claims 
"there are times when a company is initially satisfied, until they clear all bugs irt the product, with a 
limited client response to effectively anaiyze its· plans and b~ sure to do everything possible to 
successfully implement its _ conunitrnents." However, the f:ecord does not contain probative 
evidence establishing the petitioner's development" plans or client response to the product to 
substantiate that there is an· ongoing project at the petitioner's business location to upgrade a11d 
customize . The petitioner did not submit anv cbntracts or agreements between the 
petitioner and clients that mention the proc;luct or establish customers of the product. 

. ' . " .. 

While the petitioner .claims that the beneficiary will be assigned to a ·project . on the 
petitioner also repeatedly emphasizes that it · has ongoing projects. In the support letter, the 
petitioner states that it is "constantly negotiating for new assignments, thus [they] have mul_tiple 
open positions for specialized skill set" With the initial petition. the oetitioner :mel rmm.,.,.l 
submitted a Statement of Work. (SOW) with ; 
which the petitioner claimed was submitted _to document that it is "executing the project in house 
from [itsl Edison, NJ office." In a letter dated M~v 10 ?011 th ... n<3t;t;"~"~ ~·~•~~ "We want to. 
clarify that our contract with Statement of 
Work which is still being executed mhouse wa~ filed to document that we are actively working on 
multiple project~ and this project-specifically uses ·.II . 

Upori review of the referenced SOW the AAO notes that the document does not support the 
petitioner's claims. . More specifically; ' the contr~ct with indicates that the tentative · 
project d~tes were from . February 1, 20,10 to April 4, 2011. Th~ petitioner did not submit any 
evidence from establishing that.tbe project was extended. 'Moreover, the document does 
not reference and there is no ip.dication. that th~ "project specifically uses 

" Importantly, the contract indicates ~hat the petitioner's "work will be performed from 
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[the petitiqner's] offshore · center in Chennai, India while . using collaboration technologies to 
communiCate with the team in northern California with no planned travel to either side." 
Thus, the contracf specifically states that the work to be performed by the petitioner for this project 
will occur in another country; not "in house" at the petitioner'sEdison, New Jersey location in the 
Uniteq States. Moreover, the contract includes contact information for two of the petitioner's 
representatives, both of whom provided addresses in India. · The AAO observes that the SOW 
contains a list of the major roles for the project. For the petitioner,. the following roles are listed: 
Project Sponsor/Business Owner; Project Manager; 'Lead Architect; Technical Architect; Project 
Coordinatorffechnical Lead; Developer; and Test Engineer. The agreement does not include the 
proffered 'position "Programmer Analyst." The AAO observes that there is no evidence that the 
beneficiary would be employed on this project involving in the United States, India or 
any other location. Furthermore, there. is no evidence that the agreement between the petitioner arid 

was amended, or that the parties created an addendum or other· agreement specifying 
additional or different terms. Contrary to the petitioner's claim, the SOW does not establish that the . 
petitionerhas secured work or' has any ongoing in house projects in the United States. When a 
petition includes numerous errors and · discx:epancies, those inconsist~ncies will raise serious 
concerns about the veracity of . the petitioner's assertions. Doubt cast on any aspect of the 
petitioner's proof may undermine the reliability and sufficiency bf the remaining evidence offered in 
support of the visa petition. Matter of Ho, 19 I&N Dec. 582,591 (BIA 1988). · 

Further, the petitiori~r stated the following in response to the RFE: 

We had Dl'evJousiy provided details of the in-house project concerning details of the 
to show . the in-house . work being avai1lable fo.r ~he beneficiary to 

work as a Pr.ogrammer Analyst. We. have attached the literature including the 
analysis and case study, etc. that we believe you will find to be self 

explanatory. · 

Notably, the petitioner and counsel repeatedly state that the evidence is "self-explanatory." 
However, the AAO observes that the mentioned case study and product review articles are not 
evidence of viable employment 'fot the beneficiary. The case study describes several projects that 
the petitioner claims to have completed or is ., working on, and lists the key results ex ected or 
achieved in . the projects. The produ~t review articles describe and advertise ' 
capabilities. The documentation. does not substantiate the petitioner's assertion of "in-house work 
being available f~r the beneficiary to work as a Programmer Analyst.;, None of the documents 
establi~h that the beneficiary WO!Jld be employed on any particular projects. 

The petitioner and counsel also submitted documents regarding a which the 
petitioner claims is ~ "software product of which is currently being use~ by the Dubai 

· Immigration and Naturalization Department (DNRBr is a subsidiary of [the petitioner]"). 
The petitioner continues by stating that is a leader in mobile banking and commerce 
solutions in Dubai. The petitioner also states that. ''[t]his is to document that [the petitioner is] 
activdy working on multiple ·projects." · 
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on; appeal, the petitioner refers to as a project "that the beneficiary can al~o work 
in-house" and. that the petitione·r '·Is turther customizing the product to meet the 

· requirements of potential banking industry .cqstomers in the U.S." owever,- the AAO notes that 
there is no evidence to substantiate that this product is being further customized or that the 
petitioner has any in ho~se projects involving the product. · The petitioner claims that it is "actively 
working on building a team that .can do the required development, . customization and . meet the 
necessary security standards of the US banks .t~ hav~ this product effectively work in the US mobile 
environment and satisfy the necessary standards." However, the petitioner does not provide 
evidence to. substantiate the necessary security standards or provide plans or work statements to 
demonstr~te developmen~ and customization projects for the; product at its Edison, New Jersey 
location (or .any other location) in the United States.· The documents submitted explain the 
capabilities of and appear to be marketing rpaterials for the product, but do · not 
support the petitioner's claims that it is .beingfurther developed and .customized by the · petitioner 
and that the petitioner has secured. an ongoing project involvipg the product in the United States. 
Moreover, the petitioner has npt establlshed .. that such a project would utilize the beneficiary's 
services and would entail H-lB caliber work for the beneficiary for the period of employment 

· requested in the petition. · · 

A key element in this matte~ is. ~ho would have the ability to hire, fire, supervise, or otherwise 
control th~ work of' the bene~ciary {or ~e dur~tion of the H-1~ petition. The record of proceeding · 
provides limited information on this issue. For example, the :Petitioner repeatedly states that the 
"staffing Of [its] projects is generally within the discretion 9f the company." However, this is ,a 
vague and general statement, .and the petitioner does not provide any further clarification on the 
matter. Iil the appeal, . the petitioner claims it will "supervise and otherwise control [the 
beneficiary's]. work and selection of work site and employment ~ith [the petitioner] for the duration 
of his H-lB status with th~ petitioner]:" It is not st.ifficient to ~stablish eligibility in this matter for 
the petitioner to merely claim that it will be responsible (or hiring, firing, superv·ising, and 
contr~lling- the employment. That is, the petitioner has failed to provide sufficient details or submit 
probative evidence substantiating its claims:. In the instant ca~e; there is insufficient evidence of 
employer-employee relationship for the entire period ~pecifi~d in the petition. The submitted 

· documents do not substantiate the. service~ to . be performed, do not cover the entire period of 
requested employment; and do not e~tablish the; existence o.f projects · or specific work for the 
beneficiary at the time of filing. Without. full disclosure of all of the relevant factors or sufficient 
corroborating evidence to support the petitioner's claims, th¢ AAO is unable to find that the 
requisite employer-employee relationship will exist between the .:petitioner and the beneficiary. 

For an H-lB petition to be granted, the petitioner must provide sufficient evidence to ~stablish that 
itwill employ the b~nefi~iary in -a' specialty occupationpositioil. ·USCIS regulations affirmatively 

. require a petitioner to e~tabl_ish 'eligibility for the benefit .it is seeking. at the time the petition is filed. 
See 8 C.F.R. § 103.2(b)(l). While the petitioner claims that ;it has on-going projects involving 

the petitioner Jailed to provide evidence to substantiate . the · beneficiary's actual 
work .ori any particular project. . · · · 

. ' 
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The agency made ch:~ar long ago that speculative employment i~ not permitted in the H-1B program. 
For;exaq1ple, a 1998 proposed rule'documented this ~osition as:follows: 

Historically, the Service . has ·not granted H-1 B classification on the basis of 
speculative, or undetermined, prospective employment. The H-1B classification is 
no.t intended as a · vehicle for an . alien to engage in a job search within the United · 
States, or for employers to bring .in temporary foreign workers to meet possible 
workforce needs arising from potential business expapsions or the expectation of 
potential new customers or contra~ts. To determine whether an alien is properly 
classifiable as an H-1B nonimmigrant under the statute, the Service must first 

. examine the duties of the po.sition to be occupied to as~ertain whether the duties of 
the position require the attainment of a specific bac~elo~'s degree. See section 214(i) 
of the Immigration and Nationality Act (the "Act"). The:Service must then determine 
whether the aliep has the appropriate degree for the : occupation. In the case of · 
speculative employment, the SerVice is unable to perform either part of this two
prong analysis· and, therefore, is unable to adjudicate properly a request for H-1B 
classification. Moreover, there is nb assurance that the alien will engage in a 
specialty occupation upon arrival in th,is country. 

63 Fed. Reg. 30419;30419- 30420 (J.une 4, 1998). 

The petitioner failed to establish that the petition was filed on the basis of' employment for the 
beneficiary as a programmer analyst . that, at .the time of the· petition's filing, was definite and 
no£lspeculative for the entire period of employment specified in the Form 1-129. The record of 
proceeding lacks (1) evidence corroborating that the petitioner has work that exists as an ongoing 
endeavor generating definite employment for the beneficiary's services (e.g., documentary evidence 
regarding jhe scope; staging, time and resource requirements, supporting contract negotiations, 
documentation regardirig .the busin~ss analysis and planning to support the work); and (2) evidence 
that the beneficiary's duties ascribed would actually require the theoretical and practical application 
of at least a baccalaureate level of a body of highly ,specialized knowledge in a specific specialty, as 
required by the Act. · 

A position rriay be awarded H-lB classification ·only on the basis of evidence of record establishing 
that, at the time of the filing, definite, non-specula~ive work wQuld exist for the ·beneficiary for the 
period of employment specified in the Form 1~129. The record of proceeding does not contain such 
evidence . . USCIS regulations affirmatively require a petitioner to establish eligibility for the benefit 
it is seeking atthe time the petitionis filed . . See 8 C.P.R. 103.2(b)(l). A visa petition may not be 
approved b~sed on speculation of future eligibility or after the petitioner or beneficiary becomes 
eligible under- a new set of facts . See Matter of Michelin Tire Corp., 17 l&N Dec. 248 (Reg. 
Comm. 1978);.Matterof.Katigbak, 14 I&N Dec.45, 49 (Comm. '1971). · 

I • ., 

Accordirigly, the ·pe,itioner has ·not demonstrated .that it w.ill maintain an employer-employee 
relationship for the. duration of the period reque~ted. The AAO finds that the petitioner has failed to 
establish that. the petition was filed fot work that was reserved for rfue beneficiary as of the time. of the 
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petition was submitted. That is, there is a lack of probative . evidence in the record of proceeding 
substantiating the petitioner's a.ssertion that it had _arranged · H-JB caliber ~ork for the beneficiary 
for the requested validity period. 

· · It cannot be concluded, therefore, that the petitioner has satisfied its burden and established that it 
qualifies _ as a United States employer with standing · to file the Instant petition in this matter. See 

· section 214(c)(l) of the Ad (requiring an "Importing Employer"); 8 C.F.R. § 214.2(h)(2)(i)(A) 
(stating that' the "United States employer ... must file" the petition); 56 Fed. Reg. 61111, 61112 
(Dec. 2, 1991) (explaining that only"United States employers can file an H-lB petition" and adding 
the definition of that term at 8 C.F.R. § 214.2(b)(4)(ii) as clarifi,cation). Based on the tests outlined 
above, the petitioner has, not established that it will ~e a "United States employer" having an 
"employer-employee relationship'' with the beneficiary as an H-1B temporary "employee." 
8 C.F:R. § 214.2(h)(4)(ii). 

Beyond the decision of the director, ~e AAO will now. addres~ the issue of whether the petitioner 
established that it would _employ the beneficiary in a specialty o¢cupation position. 

'I 

For an H-1B petition to· be granted, the petitioner must provide.sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position: To meet its burden of proof in_ this 
regard, the petitioner must establish that the e~ployment it is offering to the benefiCiary meets the 
applicable statutory and-regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l),_defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and ·practical application of a body of highly specialized 
knowledge, and _ ·. " 

(B} atta'inffient of a bachelor's ·or higher·degree in the specific specialty (or its _. 
equiva!ent) as a-minimum for entry into the occupation in the Uniteq States. 

The term "sp~cialty occupation" is further defined at 8 C.F.R. § _214.2(h)(4)(ii) as: 

An occupation which re_quires [(1)] theoretical and practical application of a body of 
highly specialized knowledge iii fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical : sciences, social 'sciences, 
medicine and health, education, business specialties, acqounting, law, theology, and 
the arts, and which requires [(2)] .the attaiJVIleht of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Puismmt to 8 .C..F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: . . 
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. . . . 

( 1) A baccalaureate or higher degree or its equivalent is normally th~ minimum 
requirement for entry irito the· partic-ular position; 

· · (2) The degree requirement is common to the iqdustry in . parallel positions 
among similar· organizations. Ot.:, in. the alternative, an employer may show 
that its p.articuhir position is so complex or unique that . it can be performed 
only by an individual' with a degree; · 

(3) The.emplqyer normally requires a degree or its equivalent for the position; or . 

.. 
(4) The nature of the sp.ecific duties [is] so specialized and complex that 

knowledge . required . to perform the duties. is usually associated with the 
attainment of a baccalaureate or higher degree. . 

As a threshold issue,' it is noted that 8 C.F.R. § 214:2(h)(4)(i~i)(A) must logically be read together 
with section 214(i)0) of the Act and 8 C.F.R; § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 

. as a whole. SeeK Mart-Corp. v .. Cartit;r1n~:. 486 U.S. 281, 2~1 (1988) (holding that construction 
of language which takes. into account the design of the statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N De~. 503 (BIA 1996}: As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as ;Stating the nec.essary and s'ufficient conditions for ~eeting the .. definition of specialty 
occupation· would result in · particular po'sitions. meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition: See Defensor v. Meissner, 201 
F.3d at 387. To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) musttherefore 
be read &s · stating additional requirements that a position must m~et, supplementing the statutory 
and regulatory definitions ofspecialty .occupation~ . 

Consonant with ~ection. 214(i)(l) of the Act and the ~egulation at 8 C.F.R. § 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8C.F.I{. § 214.2(h)(4)(iii)(A) to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing 

. "a degree requirement in a specific specialty" as "one that 1relates directly ' to the duties and 

. responsibilities of a particular position"). Applying this standard, USCIS regularly approves H-lB 
petitions· for qualified aliens who are to be employed ~s engineers, computer scientists, certified 
public accountants, college professors, and o~~r such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degre~ in a specific specialty or its equivalent directly related to the 
duties and ·responsibilities of the -·particular position, fairly ;, represent the types of specialty 

. occupatidns th~~ Congress coptemplated when it created the H-.lB visa category. 
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As a preliminary matter, the AAO notes that. the petitioner ,did not state its specific academic 
requirements for the proffered position. However, in a letter d~ted December 1, 2010, the petitioner 
claimed that it has "never hired anyone for po~ition [sic] and job duties similar to the present with 
less than a baccalaureate degree or equivalent in computer science or engineering or a closely 
related field." The petitioner continued by stating that its "entire computer professional staff has at· 
least a bachelor's degree or equivalent in computer sdence or engineering or a closely related field." 

Thus, the ·petitioner· indicated that a bachelor's degree in ·.~computer science or engineering or a 
closely related field" is acceptable for the proffered position. In general, provided the specialties 
are closely related, e.g., chemistry and biochemistry, a minimum of a bachelor'.s or higher degree in 
more than one specialty is recognized ·as satisfying the "degree in 'the specific specialty" 
requirement of section 214(i)(l)(B) of th,e Act. In such a 9ase, the required "body of highly 
specialized knowledge" would essentially. be the same. Since there must be a close correlation 
between the required "body .of highly specialized knowledge" and the position, however, a 
minimum entry requirement of a degree in two disparate fields, such as philosophy and engineerin'g, 
would not meet the statut~ry requirement that the degree be "in the specific spe~ialty," u~less the 
petitioner establishes how each field is directly related to the duties and responsibilities of the 
particular position. such that the required· ''body of highly specialized knowledge" is essentially an 
amalgamation of these diffetent speCial tie~. Section 214(i)(1)(B) of the Act (emphasis added) . 

. In other words, while the statutory "the" and the regulatory "a'' both denote a singular "specialty," 
the AAO does not so narrowly interpret these provisions to exclude positions from qualifying as 
specialty occupations if they permit, as a minimum entry reqq.irement, degrees in more th~m one 
closely related specialty. See section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). This also 
includes even seemingly disparate specialties providing, again, the evidence of record establishes 
how each acceptable, specific field of study is directly related to the duties and responsibilities of 
the particular position. . · ·· 

Again, the petitioner indicated that a bachelor's degree in "computer science or engineering or a 
closely related field" is acceptable for the proffered position. The issue here is that the field of 

. engineering is a brQad category that covers numerous and various specialties, some of whiCh are 
only related through the basic principles of science and mat4ematics, e.g., nuclear engineering and 
aerospace engineering. Therefore, bes'ides a degree in electrical engineering, it is npt readily . . . 

apparent that a general degree in engineering or one of its other sub=:specialties, such as chemical 
engineering or nuclear engineering, is closely reh1tedto computer science or that engineering or any 

. and all engineering speci~lties are directly related to .the duties and responsibilities of the particular 
position proffered·in th~s matter. 

Here and as indicated above, the pet~tioner, who bears the burden of proof in this proceeding, 
simply fail,s to establish. either (1) that computer science and . engineering in generaf are closely 
related fields oi. (2) that epgineering or any. and all ~ngineering specialties are directly related to the 
duties and responsibilities of the proffered position. Absent this evidence, it cannot be found that 
the particular position proffered in this matter has· a:· normaL minimum entry requirement of a 
bachelor's ·or higher degree in a specific specialty,' or its equivalent, under the petitioner's own 
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· stan4ards. Accordingly, as . the evidence of record fails · to establish a standard, m1mmum 
requirement of at le~st ~ bachelor's degree in a specific specialrY, or its equivalent, for entry into the 
particular position, it does not support the proffered position as being a specialty occupation and, in 
fact, supports the opposite conclusion. 

Therefore, . absent evidence of a . direct relationship between the claimed degrees required and the . 
duties and responsibilities of the position, it cannot be found that the proffered position requires 
anything more than . a general bachelor's degree. As explaineq above, USCIS interprets the degree 
requirement at 8.CF.R: § 214.2(h)(4)(iii)(A) to require a d¢gree in a specific specialty that is 
directly related to the proposed position. USCIS has consistently stated that, although a general
purpose bachelor's degree, such as· a degree in business administration, may be a legitimate 
prerequisite for a particular position, requiring such a degre,e, without more, will not justify a 
finding that a particul~r position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Ch~rtoff,484 F:3d 139, 147 (1st Cir. 2007). 

Moreover, based up~n a complete. review of the record of proceeding, the AAO finds that the 
petitioner has failed to establish (1) the substantive nature and scope of the benefidary's 
employment; (2) the actual work that the beneficiary would perforffi; (3)the complexity, uniqueness 
and/or specialization of the tasks; and/or (4) the correlation between that work and a need for a 
particular educatiomil level of highly specialized knowledge in a specific specialty. Without a . 
meaningftfl job description, the record lacks · evidence sufficiently concrete and informative to 
demonstrate that the proffered position require~ a specialty occupation's level of knowledge in a 
specific specialty. The petitioner's assertions with regard to the position's educational requirement 
are conclusory and unpersuasive, as they are . not supported by the job description or substantive 
evidence. · 

The ·petitioner's ' failure to est~blish the substantive nature of the ··work to be performed by the 
beneficiary precludes a finding that the proffered position is a specialty occupation under any 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that 
determines (1) the normal minimum educational requirement for · entry into the particular position, 
which is the fo¢us of criterion 1; (2) industry positionswhich are parallel to the proffered position and 
thus appropriate for review for a coinmon degree requirement; under the first alternate prong of 
criterion 2; {3) the level ofcomplexity or uniqueness of the proffer~d position, which is the focus of the 
second alternate prong ofcriterion2; (4) the factual justification for a petitioner normaliy requiring a 
degree or its equivalent, when that"is an issue under criterion 3; and (5) the degree of specialization and 
complexity of .the specific duties, which is the focus of criterion 4. Thus, the petitioner has failed to 
establish that the proffered position is a specialt~. occupation under the applicable provisions. In this 
regard, the AAO here refers back to, and hereby incorporates by reference, its earlier analysis, 
comments, and fmdings with regard: to the petitioner's generalized and generic descriptions of the 
duties and the ' position they comprise, the discrepancies in the record, and the lack of evidence 
substantiating. the duties and responsibilities of the position. As described, the AAO finds, the 
evidence in the record of proceedirig does not provide a sufficient factual basis to convey a persuasive · 
basis to discern the substantive matters that would engage the beneficiary in the actual performance of 
the proffered position for the entire three:-year period requested, such that they persuasively support any 
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claim in .the record ofproceeding that the work :that they would generate would require the theoretical 
and practical application of any particular educational level of highly specialized knowledge in a 
specific performante speGi_alty drrec~ly related to the demands of ihe proffered position. · 

Accordingly, as the petitioner has not established that it has satisfied any of the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A), -it cannot· be found that the · proffered position qualifies as a specialty 
occupation. For this additional reason, the appeal will be dismissed and· the petition denied. 

Nevertheless, assuming, arguendo, that the proffered duties as :described by the petitioner would in 
fact be the duties to be performed by the beneficiary, the.· AAd will nevertheless analyze them and 
the · evidence of record to determine whether the proffered position ~s described would qualify as a 
specialty occupation. To that end and to make its determin~tion as to whether the employment 
described above qualifies as a' specialty . occupation, the 'AA.o will first review the' record of 
proceeding in relation ;to the criterion at 8 C.F.R. '§2J4.2(h)(4)(iii)(A)(J), which requires that a 
baccalaureate or higher degree in a specific specialty or its ekluivalent is normally the minimum 
requirement for entry into the particular positio~. · 

The petitioner. stated that the . beneficiary wo~ld be employed in a programmer analyst position. 
However, to determine whether a particuhir job qualifies as a specialty occupation, USCIS does not 
simply rely on a position's title. 'As previously mentioned, the specific duties of the proffered 
position, combined with the nature of the petitioning entity's business operations, are factors to be 
considered. USC IS must examine the uitimate· employment of the alien, and determine whether the 
position qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. The 
critical element is not the title, of the position nor an employer's:self-imposed standards, but whether 

· the position · actually .requires the theoretical and practical : application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty ~s the minimum for ·entry into the. occupation; as requited by the Act. 

The AAO-recognizes DOL's Occupational Outlook HaiJ,dbook (Handbook) as anauthoritative source 
on the duties. and ~ucatiorial requirements of the wide variety of occupations that it addresses.5

. The 
petitioner assert:s in LCA that the proffered position falls. under the occupational category 
"Co1,11puter Programmers." 

The AAO reviewed the chapter of the Handbook erttitled "Computer Programmers," including the 
sections regarding the typical duties and requirements for this occupational category.6 However, the 
Hanqbo(Jk does not indicate that "Co!llputer Programmers" comprise an. occupational group for 

5 ;\ll of the AAO's references are to the 2012-2013 edition of the Handbook, which may be accessed at the 
Internet site http://www .b1s.gov/OCO/. · · · · · · . 
6 For additional information on the occupational category, Computer Programmers, see U.S. Dep't of Labor, 
Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Computer Programmers, on the 
Interitet at http://www ;bls.gov/ooh/computer-and-information~technology/computer-progi-ammers . htm#tab-l 

·(last visited January 9, 2013). · 1 · 
, 1 • • 
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which at le~st a bachelor's degree in a speCifi~ specialty, or its :equivalent, is normally the minimum 
requirement for entry into the occupation. · 

" · 
The subsection entitled ''What Computer Programmers Do" states the following about the duties of 

· this occupation: · · 

Computer progra~ers write · Gode . to create software programs. They tum the 
program designs created by software developers and engineers into instructions that 
a computer can follow. Programmers must debug the programs-that is, test them to 
ensure that they produce the expected results. If a program does not work correctly, 
they check the code for mistakes and fi~ them. · · 

·Duties 
Computer programmers typically do the following: 

. ~ - ' . 

• Write programs in a variety of computer languages, such as C++ and Java 
• Update and expand exis.ting programs 
• Debug programs by testing for and fixing errors 
• Build and use computer-assisted software engineering (CASE) tools to 

automate t~e writing of some code · 
• Use code)ibraries, which are collections of independent lines of code, to 

simplify the writing 

Programmers wo~k closely with software developers ~d. in some businesses, their 
work overlaps. When this happens, programmers can do the work typical of 
developers, sucl) as design.ing the program. This entails initially planning the 
software,. creating models and flowcharts detailing how the code is to be written, and 

. designing an ~pplication or system interface. For more ,information, see the profile . . 

on software developers . . 

Some programs ate relatively simple .and u~ually take. a few days to write, such as 
mobile applications for cell . phones. .Other programs, like computer operating 
systems, ~e more complex al).d can take a year ~r more to complete. 

· Software-as-a-ser'Vice (SaaS), which consists ·of applications provided through the 
Internet, js a growing field. Although programmers typically need to rewrite their 
programs to work on different systems pl~tforms such as Windows or OS X, 
_applications created using ·saaS work on all,phitforms. ' That· is why programmers 
writing {or software~as-a-service applications may not h(!.ve to update as much code 
as other programmers and dm instead spend more time writing new programs. 

' • ~ t 
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US. Dep't of. Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
Computer Programmer&, on the .. Internet at http://www.bl~.gov/ooh/computer-and-information
technology/computer-pr?gra~ers.htm#tab-2(last visited January 9, 2013). . 

When reviewing the Handbook; the AAO must note that the petitioner designated the proffered 
position as a: Level. I (entry level) position on the LCA.7 :This designation is jndicative of a 
comparatively low, · entry-level position ~elative to others within the occupation.8 

· That is, in 
accordance with the relevant DOL explanatory information on .wage levels; this wage rate indicates 
that the beneficiary is only required to have a basic und_erstapding of the occupation and carries 
expectations that the benefiCiary perform roq.tine tasks that require limited, if any, exercise of . 

· judgment; that he would be closely supervised; t4at his work would be closely monitored and 
reviewed :for accuracy;· and 'that he would receive specific instructions on required taskS and 
expected results. ,: 

7 Wage levels s'hould be detei:mined only after selecting the most releyimt Occupational Information Network 
(O*NET) code· classification. Then, a ,prevailing wage determination is made by selecting one of four wage 
levels for an 'occupation based on a comparison of the employer's: job requirements to the occup!J.tional 
requirements, including tasks, knowledge, skills, and specific vocatioral preparation (education, training and 
experience) generally requir~d for acceptable performance in that occupation . 

. ; - ~ · .J ~ 

Prevailing wage determinations start with a Level I (entry) and progre'ss to a wage that is commensurate with 
that of a Level II (qualified), Level III (experienced~, or Level IV (fully competent worker) after considering 
the job requirements, experience, education, special skills/other requirements and supervisory duties. Factors 
to be considered when determining the prevailing wage level for .a po~ition include the complexity of the job 
duties, the level ofj4dgment, the amount and level of ~upervision, and the level of understanding required to · 
perform the·job duties. DOL emphasizes that these guidelines should not be implemented in a mechanical 
fashion and that the wage level should be commensurate with the complexity of the tasks, independent 
judgment required, !ind amount of close supervision received. ' 

· 
8 The wage )evels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level I wage 
rate is describe11. as follows: · ·· · 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have· 
only a basic understanding of the occupation. These employees perform routine· tasks that 
require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the· employer's methods, practices, and programs. The employees may 

. perform higher level work for training and developmenta:I purposes. These employees work 
under close supervision and receive spedfic instructions on required tasks and results 
e,xpected. Their work is closely monitored and reviewed f<,>r accuracy; Statements that the 
job offer isJor a research fellow; a worker in training, or an internship are indicators that a 
Levellwage should be considered. . . . . 

. See DOL, Employme~t and Training Administrati~n's Prevailing ~age . Determination Policy Guidance, 
Nonagricultural Immigration · Programs (Rev. Nov. 2009), available on the lnternet ' at 
http:i/www.foreignlabo~~ert.doleta.gov/p4f/Policy_Nonag_Progs.pdf. 
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The subsection entitled "How to Become a Compu~er Progniriuner" ·states the following about this 
occupation: 

Most computer programmers have a bachelor's degree; however, some employers 
hire workers with an associate's degree. Most programmers specialize in a few 
programming languages . 

. Education- · · _ 
Most computer programmers have a bachelor's degre~-; however, some employers 
hire workers who have an associate's .degree. Most programmers get a degree in 
computer science or a 'related subject. Programmers who work in specific fields, such _ 
a~ healthcare or accounting, may take Classes in that field in addition to their degree 
in computer programming. In addition, 'employers value experience, which many 
students get through internships. ' · 

Most progrruwners learn only a Jew computer languages· while in school. However, a 
corpputer science degree also gives students 'the skills n~eded to learn ·new computer 
languages eas_ily. Dufing their classes, students receive pands-on experience writing 
code, debugging programs, and m(llly other tasks that they will do on the job . 

. To keep up with changing technology, computer programmers may take continuing 
education and professionill . development seminars to learn new programming 
languages· or about'upgrades to progra~ing languages ~hey already know .. 

U.S. Dep't of Labo~. Bur~au'of L~bor Statistics, Occupation~[ Outlook Handbook, 2012-13 ed., 
Computer Programmers, . on· the Internet -at http://www.bls.gov/oohfcomputer-and-information
technology/computer-programmers.htm#tab-4 (last visited January 9, 2013) . . 

. · •. ' ~ . 

The Handb~ook does not support the assertion that at least a bachelor's degree in a specific specialty, 
or its. equiv;1lent, is normaily the minimum require-ment for entry into this occupation. Rather, the 
occupation · accommodates a wide'- spectrum of educational <;redentials, including less than a 
bachelor's degree in a specific specialty. The Handbook repeatedly ·states that some employers hire 
Workers who have an associate's degree. f<'urthermore, ·while lfle Handbook's narrative indicates 
that most computer programmers obtain a degree (a bachelor's degree or an .associate's degree) in 
computer science or a related field, the Handbook does not report that at least a bachelor's degree in 
a specific specialty, or it~ equivalent, is normally the miniimim requirement for entry into the 
occupation. The Handbo(Jk continues by stat.ing that _employers value computer programmers who 
possess experience, which ¢an be obtained through internships. 

The Handbook states th~t !lJOSt.con:iputer programmers have a bachelor's degree, but the Handbook 
doe~ not-report ·that it is·· normally a minimum occupational, entry requirement.9 The text suggests 

9 The first definition of "most" in Webster's New Collegiate College !J!ictioitaiy 73 I (Third Edition, Hough 
Mifflin Harcourt 2008) is 'lg]reatest in number, quantity, size, or d~gree.". As such, if merely 51% of 
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that a baccalaureate degree may ~e a preference among employers of computer programmers in 
some environments, but that some employers hire candidateJ with less than a bachelor's degree, 
including candidates that possess an associate's degree. The Handbook· does not support the claim 
that the proffered position falls under an occupatiqnal group for which normally the minimum 
requirement for entry is ·at a baccalaureate · (or higher degree) in a specific specialty, or its 

. equivalen.t. 

It is incumbent o~ ·the petitioner to provide sufficient evidence to establish that the particular 
position that it proffers would necessitate services at a level r~quiring the theoretical and practical 
application of at least a bachelor's degree level of a body of highly specialized knowledge in a 
specific specialty. As previously mentioned, the regulation at, 8 C.F.R. § 214.2(h)(4)(iv) -provides 
that "[a]n H-lB petition · involving a· specialty occup~tion shall be accompanied by 
[d]ocumentation ... or any other required eyidence sufficient to establish ... that the services the · 
beneficiary is to perform are in a specialty occupation." Going on record without supporting 
'documentary evidence is not sufficient for purposes of meeting the· burden of proof in these 
proceedings. Matter of Soffiti, 22 I&N Dec. 158, 165 (Comn1'r1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 .(Reg. Comm'r 1972) ). 

The' fact t:l,lat a , person may be employed in a position designated 'under the occupational category 
L "Computer. Programmers':' and may apply some information technology principles in the course of his 

or her job is not in itself sufficient to establish the position as one that qualifies as a specialty 
occupation. Thus, it is inculnbent on ·the petitioner to provide sufficient evidence to establish that its 
particular position would necessitate ·services ' at a, level req~iring the theoretical and practical 
application of at least a bachelor's degree ~evel of knowledg~- in a specific specialty. This, the 
petitioner has failed to do. . ·· · . . . · 

Based upon a complete review of the record ofproceeding, the AAO ·finds that in the instant case, 
the petitimwr has not established that the proffered position falls under an occupational category for 
which the Handbook_, or other authoritative source, indic~tes that normally the minimum 
requirement for entry is at least a bachelor's degree in a specific specialty, or its equivalent. 
Furthermor:e, the duties and requirements. of the proffered. position .as described in the record of 
proceeding by the petitioner do not indicate that the position is one for which a baccalaureate or 
higher degree in a: specific specialty, or its eq\iivalent, is :nornially the minimum requirement for 
entry. Thus, the petitioner failed to satisfy the criterion at 8 C.F.R. §214.4(h)(4)(iii)(A)(l). 

computer programmers possess ~ bachelor's degree; it could be said · that "rytost" of these employees have 
such a degree. It cannot be found, therefore, that a statement that "m9st" employees in a given occupation 
equates to · a· nomial miniinum entry requirement for that . occupation: much less for the particular position 
proffered by the petitioner. ~ (As previously mentioned, the proffered position has been designated by the 
petit~oner in the LCA as a low, entry-level position relative to others within the occupation.) Instead, a 
normal -minimum entry requirement is one that denotes a standard entry requirement but recognizes that . . . . 
certain, limited exceptions to that standard may exist. To interpre~ this provision otherwise would run 
directly contrary to the plain language of the Act, which requires in part "attainment of a bachelor's or higher 
degree in the .specific specialty (or its equivalent) as a minimum for entry into the occupation in the United 
States .... § 214(i)(l) of the Act. 
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Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(2). . This prong alternatively calls fc)r a petitioner to ~stablish that a 
requirement of a bachelor's or higher degree in a specific ·spec,:ialty, or its equivalent, is common to 
the petitioner's industry in positions that are both:. (1) parallel to the proffered position; and (2) 
located in organizations that are similar to the petitioner. 

' 

In dete~i.J:ling whether there is such a common degree requirement, factors often considered . by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's ·professional association has made a degree· a minirimm entry requirement; and whether 
letters or 'affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individual~." See Shanti, 1m:. v. Reno,. 36 F. Supp. 2d at 1165 (quoting 
Hird/Blaker Corp. v .. Sava, 712 F, Supp. at 1102). 

As previously discussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or. other authoritative source, .reports an indu.stry-wide requirement of at least a 
bachelor's . degree in a specific specialty or its equivalent. Thus, the AAO incorporates by reference 
the previous · discussion on the matter. Also, there are no submissions from professional 
associations or similar firms in the petitioner's . industry attesting that individuals employed in 
positions -parallel to the proffered position are rouilnely required to have a minimum of a bachelor's 
degree in a: specific specialty or its equivalent for entry into those positions. 

Thus, based upon a complete review of the record, the petitioner has not established that a 
:requirement of a bachelor's or higherdegree in a specific speci~lty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) paralleJ to the proffered position; and (2) 
located in organizations that are similar . to the petitioner. For the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that the proffered position is "so complex or unique" that it 
can be performed only by an individual with at least a: bachelor's degree in a specific specialty, or its 
equivalent. · · • . · · ·· . . . . · · . · 1 

· To begin . with and as . discussed previously, the petitioner itself does not require at least a 
baccalaureate degree Or its equivalent in a specific specialty. Again, the petitioner indicated that a 
bachelor's degree in "computer science or engineering or a closely related field" is acceptable for 
the proffered position. The petitioner, who bears the burden of proof in this proceeding, simply 
fails to establish either (1) that computer science and eng~neering in general are closely related 
fields or (2) that engineering or any and all engineering specialties are directly related to the duties 
and responsibilities of the proffered position. As explained al}ove, USCIS interprets the degree 
-requirement at 8 C.P.R. § 214.2(h)(4)(iii)(A) to require a degree . in a specific specialty that is 
directly ~elated to the proposed position. . ·· 

In support of the' H-lB petition, the petitioner and its counsel submitted documentation regarding. 
the petitioner's business operations and related items, including the following evidence: · 
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... A letter· dated December 1;.2010 from of India. The petitioner 
,claims that the letter .is '.'documenting that [the. petitioner has] sufficient funds 

• • 
av~ilable for J its ]'projects." · · : 

2008 &ld 2009 U.S. Federal Tax Returns 
· • . Wage and Tax Statements 
• A· contract with s.ubmitted· to substantiate "the 

viability of the,.company." 
• Details of a software product of (the petit(oner states that I is a 

· subsidiary of [the petitioner]"). The petitioner states that "[t]his is t9 document 
thaHthe petitioner is] actively working on multiple projects. . 

• Documents the pet~tioner describes as literature regarding the 
• Photographs, which the petitioner claims depict the petitioner's workspace ·· 
• · Documentation regarding the petitiQner's ·business. premises 
• Marketing/promotional materials and ~rticles published in Indi~n publications · 
• Industry related materials . . 

• ·Internet printouts 

• . The petitioner'~ · 2008 - 0.9 annual report 
• Three invoices 

The AAO reviewed the record in its entirety and finds that the petitioner has not provided sufficient 
documentation to support' a claim that its particular position is sb complex or unique thatit can only 
be performed by an individual with ·a baccalaureate or higher ~egree in a specific specialty or· its 
equivalent. ·This is further ' evidenced by the LCA submitted ·by the petitioner in support . of the 
instant petition. Again, the LCA indicate~ a wage leyel based 'l;lpon the occupational classification 
"Computer Programmers" at a Level I (entry level) wage. The petitioner designated the position as 
a Level I'pqsition (the lowest of four assigmible wage levels), which DOL indicates is appropriate 
for "beginning level employees·. who have only a basic understanding ()f the occupation. II Without 
further evidence, it is · simply not credible that .the duties· of th~ petitioner's proffered position are 
complex or unique as such a position would likely .be classified at a higher~level, such as a Level IV 
(fully competent) position, requiring a significantly higher prevailing wage. A Level IV position is 
designated .bY DOL for employees who· "use advanced. skills and diversifi~d knowledge to solve 
unusual and complex problems. II JO ' · . . · . . , . ' . 

The AAO adrnowledges. th.at tlu~ petitioner and counsel may believe that the duties of the proffered 
position are complex and/or unique,however, the Al\0 finds that the petitioner has failed to explain 
or clarify which of the duties, ·if any, of the·proffered position would be so complex or unique as to 
he distinguishable from those . of similar but · non-degreed or non-specialty de greed employment. 
The petiti~ner :submitted a general job description for the proffered position. The description does 

1° For additional )nformatio~ on . wage levels, see DOL, Employment and Training Administration's 
Prevailing Wage Determination Poltcy Guidance, Nonagricultural Immigration Programs(Rev . .Nov. 2009), 
a~ailable on the :Internet at http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. 

,-
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not speci.flcally identify any ta*s that are so complex or UQ.ique that only a specifically degreed 
individual coul~ perform them. Moieov~r, the petitioner failed to provide documentary evidence· to 
establish that the duties performed by the beneficiary involve. any particular level of complexity or 
uniqueness. . Thus, the record. lacks 1suffident probative evidence to distinguish the . proffered 
position as more complex· or unique from other positions that 'can be performed by persons without 
at least a bachelor's degree in a specific specialty, or its equivalent. The AAO hereby incorporates 
into this analysis this decision's earlier comments and findings regarding the generalized level of 
the information and evidence provided with regard to the proposed duties and the position that they 
are said to comprise. As reflected in those earlier comments and findings, the petitioner has not · 
developed .or established complexity or uniqueness as attribute's of the proffered position that would 
requite the services of a person with at least a bachelor's qegree in a specific specialty, or its 
equivalent.. · . · · · · · 

. \ 

Moreove~; the petitioner . failed to credibly demons~rate exact~y what the beneficiary will do on a 
day-to-day basis such that complexity or uniqueness · can even be determined. Notably, the 
description of the 'job duties fails to sufficieQHY develop relative complexity or uniqueness as an 
aspect of the proffered position. Specifically, the petitioner failed to demonstrate how the duties of 
the position as described in the record of proceeding require the theoretical and practical application 
of a . body of highly specialized knowledge such that a bachelor's or higher degree in a specific 
specialty, or its equivalent, is required to perform them. For in.stance, the petitioner did not submit 
information relevant to a detailed course of study leading to a specialty degree and did not establish < 

how such a curriculum is necessary to perform the duties o( the position. While a few related 
courses may be beneficial, or in some cases. even required, .to p~rform certain duties of the proffered 
position, the petitioner lias failed to demonstrate how an estaplished curriculum of such courses 
leading to a baccalaureate or higher degree in a specific speci,f}lty or its equivalent is required to 
perform the duties of the _programmer analyst. . 

The evidence of reeord does not establish that this· position i$ significantly different from other 
computer programmer positions such that it refutes the Handb(iok's information to the effect that 
there is a spectrum of acceptable paths, including less than a bachelor's degree, for such positions. 
In other words, the · record lacks sufficiently ·detailed ·information to- distinguish the proffered 
position as unique from or more complex than positions that can be performed by persons. without 
·at least a bachelor's degree in a specific specialty, or its equivaleqt. 

Consequently, as the.evid~nce in the record of proceeding. does Jiot show that the proffered position 
is so complex or ·unique that it can be performed only by a person with at least a baccalaureate 
degree in a specific specialty, or its equivalent, the petitioner has not satisfied the second alternative . 
prong of~ C.F.R~ § 214.2(h)(4)(iii)(A)(2). · 

The 'third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally re·quires a bachelor's.degree in a specific specialty, or its equivalent, for the position. To 
this end, the AAO usually reviews

1 
the petitioner's past recru;tiri,g and hiring practices, as well as 

inforrnation.regarding employees who previously held the position. . 
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., 

To satisfy this criterion, the record must establ~sh that a petitioner's imposition of a degree requirement 
is not merely a matter of prefe,rel}ce for high-caliber candida~es . but is necessitated by performance 
requirements Of the position. In the instant case, the record ,does not estabiish a prior history of 
recruiting and hiring for . the proffered position onlY persons with at least a bachelor's degree in a 
specific specialty, or it~ equivalent. 

· While a petitioner may believe or ·otherwise assert that a proffered position requires a specific 
degree, that opinion a~ one without corroborating evidence ' cannot establish the position as a 
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any Individual with a.bachetor's degree could be brought to the United States to 
perform a.nY occupation as long as the petitioner artificially ~reated a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher 
d~gree in the specific specic:dty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In 
other words, if a petitioner's stated degree requirement is only designed to artificially meet the 

· standards for an H-lB visa .and/or to underemploy an individual in a position for which he or she is 
overqualified and . if the. proffered position . does riot in fact require such a specialty degree or. its 
equivalent to perform its duties, the occupation, would not meet ·the statutory or regulatory definition 

·of a specialty occupation. See § 214(i)(l) of the Act; 8 C.P.R.~ § 214.2(h)(4)(ii) (defining the term 
"specialty occupatioiJ,"). . -

To satisfy this criterion~ · the evidence· of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaratioQ. <;>fa particular edu9ational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, arid, on the basis 
of that ex!lminatipn, determine whether· the position. qualifies as a specialty occupation. See 

·generally Qefensor v, Meissner, 201 F. 3d 384. ·In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on-certain educational standards, but 
whether perfoml.ance. of th~ position actually require~ the theoretical and practical application of a 
body of highly specialized· knowledge, and the attainment of a baccalaureate or higher degree in the 
specific .specialty as the minimum for entry into the occupation a;.s required by the Act. To interpret 
the· regulations. any other way would lt~ad to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 

· certain e9ucatiorial.. requi~ements for the proffer;ed position - arid · without consideration of how a 
beneficiary is to be specifically. employed - then any alien with a bachelor's degree in a specific 
spe,Cialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required·all such employees to have baccalaureate or higherdegrees. See id. at 388. 

. . 

.. li1 the instant case, the petitioner states in the Form 1-129 petition that 1t has 80+ employees and that 
it was established in 200i (approximately ten years prior tothe l{-lB submission). In a letter dated 
December 1, 2010; the petitioner claims that it has "never hired :anyone for position [sic] and job 
duti~s similar to the .pr~sent with 'less thari a baccalaureate degree .or equivalent in computer science 
or engi,needn,g or a c~osely related field." The petitioner continues by stating that its "entire 
computer' professional · staff has at least a bachelor's degree or equivalent in computer science or . ' 
engineering or a closely related -field." Nqtably, the petitioner m~es a general claim regarding its . 
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employment practices, but it did not submit any evidence in s6pport 6f this assertion (e.g., copies of 
diploma8/transcripts, employment records, job announcements) .. Specifically, the petitioner did not 
provide the total number of people it has employed to serve in;the proffered position. The petitioner 
also did not submit any documentation regarding employees who currently or have previously held 

. ' 
the position: Moreover, the petitioner did not submit any documentation regarding its recruitment 
and hiring praCtices . . 'As previously mentioned, going on reqord without supporting documentary 
evidence is not sufficient for purposes of meeting the burden qf proof in these proceedings. Matter 
of Soffici; 22 I&N Dec. 165 (';iting Matter of Treasure Craft o[California, 14 I&N Dec. 190). 

Upon review of the record, the petitioner ha~ not provided probative evidence to estabiish that it 
normally requires at least a bachelor's degree in-a specific specialty, or its equivalent, for the 
proffered position. . Thus, the petitioner .has not satisfiyd the third criterion Of 8 C.F.R. 

. § 214.2(h)(4)(iii)(A). ' 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a 'petitioner to establish that the nature 
of the spedfic duties is so specialized and complex that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree in a specific sp~cialty or 
its equivalent. · 

In the instant case, the petitioner submitted documentation regarding its business operations and 
projects. the AAO aclmowledges. that the petitioner may believe that the nature of the . specific 
duties is ~o specialized · and complex that the knowledge required to perform them is usually 
associated ,with the attainment of. a baccalaureate or higher degree in a specific specialty or its 
equivalent ·However, upon review of the record of the proceeding, the AAO notes that the 
petitioner has not provided sufficient probative evidence to sati~fy this criterion .of the regulations. 
In .the instant case, relative specialization and compl~xity have;.not been sufficiently developed by 
the petitioner as an aspect . of the proffered position. That is, the proposed duties have not been 
described with sufficient specificity to establish .. that they are $ore specialized and complex than 
positions that are not usually associated with aUeast ,a b~chelor's degree in a specific specialty, or 
its equivalent. · · 

·' 
·, ·,' 

As reflected in this decision's earlier. comments and findings with regard to the generalized level at 
which the . proposed . duties · are d,escdbed, the petitioner· has not presented the proposed duties with 
sufficient specificity and .substantive content to even establish relative specialization and complexity 
as distinguishing characteristics of those duties, let alone thaf they are at a level that would require 

·knowledge usually associated with attainnl.ent o( at least· ~ bache,! or's degree in a specific specialty, · 
· or its equivalent. · The proposed duties ·have not been described with sufficient Specificity to 

establish· their nati.rre . as more . specialized and complex . than the nature of the duties of other 
positions 'in. the ·perti~ent ~ccupational category whose performance does not require the application 
of knowledge requiring attainment of at least a bachylor's degree in a specific specialty, or its 

. equivalent. . 

Moreover, the AAO ··also ; r~iterates its eariier comments and findings with regard to the implication 
of the petitione~'s desi~rtation of the. proffered rosition· in the LCA as a ~evel I (the lowest of four 

. ..) 

--· 
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assignable levels). That is, the Level I wage designation is indicative of a low; entry-level position 
relative to others within the occupational cat~ gory of "Compurer Programmers," and hence one not 
likely di~tinguishable by relatively specialize<! and complex duties. As noted earlier, DOL indicates 
that a Level I designation is appropriate for "beginning level employees who have only a basic 
understanding of the occupation. II Without further evidence, it is simply not credible that the 
petitioner's proffered positionis ·one with specialized and corp.plex duties as such a position would 
likely b~ classified at a higher-'level, such as . a Level IV (fully· competent) position, requiring a 
significantly higher prevailing wage. For instance, as prev.jously mentioned, a Level IV (fully 

: competent) position is designated by DOL for employees whQ "use advanced skills and diversified 
- knowledge to solve unusual and complex problems." 

Upon review of the record ·()f proceeding, the AAO fmd~ that the petitiOner has submitted 
inadequate probative evidence to satisfy this criterion of the tegulations. Thus, the petitioner has 
not established that the c;luties of the posit!ml. are so speciali~ed and complex that the knowledge 
required t~l perform· the duties is usually associated with the at~ainment of a baccalaureate or higher 
degree in a specific specialty,. or its equivalent. The AAO, th~refore, concludes that the petitioner ·· 
failed to satisfy the criteiion at 8 C.F.R: § 214.2(h)(4)(iii)(~)(4). · 

. . . ' ·. ' 

The petitioner has failed to establish that · it has satisfied any of the criteria at 8 C.P.R. 
§ 214.2(h)(4)(iti)(A) and, therefore, it cannot be found ·that tpe proffered position qualifies as a 
specialty occupation. The appeal will be dismissed and the petition denied for this reason. 

. . 
The AAO notes that it does not need to ex,amine the issue :of the beneficiary's qualifications, 
because the petitioner has not provided sufficient docuinentatioh to demonstrate that. the position is 
a specialty occupation. In other words, th~ beneficiary's credeqtials to perform a particular job are 
relevant ortl y when the job is found to be a specialty occupatioq . . As discussed in this decision, the 
petitioner did not submit sufficient evidence regarding the proff~red position to determine that it is a 
specialty occupation and, therefore, the issue of whether it will require a baccalaureate or higher 
degree, or :its equivalent, in a specific specialty also cannot be determined. Therefore, the AAO 
need not and will not address the beneficiary's qualifications further except to note that even if the 
petitioner had establishedthat the proffered position required afleast a bachelor's or higher degree 
in a specific specialty, the . petitioner failed to establish that the beneficiary is qualified for the 
proffered position since the petitioner did not submit an evaluation of the beneficiary's foreign 
degree evidencing that it is .the equivalent of a U.S. ba~helor'~ degree in a specific specialty. As 
such, since .evidence · was not presented that the beneficiary has at least a bachelor's degree in a 
specific specialty, or its equivalent, the petition could not be approved even if eligibility for the 
benefit sought had been other:wise established. - · · 

An appliCatjon Or petit_ion that fails to comply with the technical requirements ·Of the law may be 
. denied by the AAO even if_ the service center ·does not ide~tify 4ll of .the grounds for denial in the 
initial decision .. See Spencer Enterprises, Inc. v. United States, f29 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 145 (noting th~lt 
~he AAO conducts appellate review on a de novo basis). 
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Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its . discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United :Stat~s. 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. . 

The petition will be denied and the appeal dismissed for ~e above stated reaso~s. with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 




