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U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W .. MS 2090 
W ashin~ton. DC 20S29-2090 

U.S. CiUzenshi.P 
and Immigration 
Services 

Fll..E: 

Petition for a Nonimmigrant Worker Pursuant to Section l0l(a)(l5)(H)(i)(b) of the 
Inimigration and Nationality Act, 8 U.S.C. § ll0l(a)(l5)(H)(i)(b) . 

PETITION: 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that original~y decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office; 

If you believe the AAO inappropriately applied the law in reaching its deyision, or you have additional 
information that you wish to have considered, you may file a motion · to reconsider or a motion to reopen in 
accordance with the. instructions on Fonn I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a·motion can be found at 8 C.!'.R. § 103.5. Do not file any motion 
directly ~ith the iAAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~~ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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' 
DISCUSSION:: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal jbefore the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition wil~ be denied. ' 

: I 
The petitioner f.,iled a Petition for Nonimmigrant Worker (Form 1-129) with the Vermont Service 

.I Center on':Sept~mber 14, 2010. In the Form 1-129. visa petition, the petitioner describes itself as 
ins-urance \aw attorneys. In order to employ the beneficiary in what it designates as a foreign legal 
consultant posit}on, the petitioner seeks to classify him as a nonimmigrant worker in a specialty 
occupatio~ pur~uant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. §l1101(a)(15)(H)(i)(b). 

The director deQ.ied the petition: on November 2, 2010, fmding that the petitioner failed to ~stablish 
that the beneficiary is qualified for the classification requested or, more specifically, that the 

. I 

beneficiary is nQt licensed as a foreign legal consultant in florida·. On appeal, counsel asserts that 
the director's b~is for denial of the petition was erroneous and contends that the beneficiary is not 
required to be licensed to work as a foreign legal consultant in florida. 

Upon review of .the documentation, the AAO found the evidence of record insufficient to establish 
eligibility for thJ benefit sought and issued a request for evidence (RFE) on October 3,2012. In the 
RFE, the AAO : noted that the petitioned filed a Labor Condition Application (LCA) for the 
occupational category "Lawyers"-SOC (ONET/OES) Code 23-:1011.00 for a Level II position in 
support of the F6rm 1-129. However, the AAO found that the prevailing wage level for the alleged 
occupational cl~sification in the area of intended employment is $43.58, which is higher than the 
petitioner's proffered wage of $41.44. The AAO requested that the petitioner submit a valid LCA 
with the correct ~age certified on or before the date the Form 1~129 was filed. The AAO also noted 
that counsel clai~s that the proffered position does not require licensure. The AAO stated that if 
the proper occuRational category for the proffered position is not "Lawyers," then it must submit a 
valid LCA for · the correct, . corresponding occupational category (e.g. Paralegals or Legal 
Assistants.) 

Counsel for the petitioner responded to the RFE on October 31, 2012 with a brief and additional 
documentation. · 

The record of proceeding before the AAO contains:_ (1) the petitioner's Form 1-129 and supporting 
documentation; (2) the director's RFE; (3) the response to the RFE; (4) the director's denial letter; 
(5) the Form I-2QOB ap.d supporting documentation; (6) the AAd's RFE; and (7) the response to the 
AAO's RFE. The AAO reviewed ~e record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agrees with the director's decision. 
Accordingly, the director's decision will not be disturbed. The appeal will be dismissed, and the . 
petition will be denied. 

Later · in this deci~ion, the AAO will also address an additional independent ground, not identified 
by the director's decision, that_ the AAO fmds also precludes apptoval ofthis petition. Specifically, 
beyond the decision of the director, the AAO finds that the petitioner failed to establish that the 
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· beneficiary w~~ld be paid the prevailinf wage if the petition were granted. For this additional 
reason, the petitiOn may not be approved. . 

In this matter, the petitioner stated in the Form 1-129 that it seeks the beneficiary's services as a 
foreign legal ru}alyst to work on a part-time basis for 20 hours per week. With the Form 1-129 
petition, the p~titioner provided a letter of support dated September 2, 2010, which included a 
description of t.lle proffered position. The petitioner stated that the beneficiar§ "will be responsible 
for rendering P,rofessional services by providing advice in the areas of foreign political risk, 
conflicts Of for~ign laws, international tax niles (and exemptions), extraterritorial application of 
foreign laws ~d compliance with foreign laws and treaties." More specifically, the petitioner 
provided the foliowing description of proposed duties: 

• Advi~e [senior] staff on international laws relating to. the ~egality of contract 
cl~~; ~ ' 

• Draft'~ agreements for commercial, . banking, real estate, and other transactions to 
comply with Venezuelan laws and regulations; 

• AnalY.ze contracts governed by Venezuelan laws apd regulations 'and provide 
feedb;;tck, analysis and recommendations regarding their enforceability; 

• Provide historical prospect'ive as to goveniment, banking, oil and agricultural 
laws; . 

• Monitor and keep abreast of changes in Venezuelan laws and regulations to 
' ' 

ensure that our clients who have business interest in Venezuela are complying 
1 

with i!llport/export, currently exchange and tax laws; 
• Perform legal research on Venezuelan laws an[d] what impact these laws would 

' have qn commercial and personal transactions; and, 
• Confet with senior staff and explain ambiguities, inaccurate statements, omissions 

of ess~ntial terms and potential conflicts of law and unenforceability issues under 
Venezuelan law. 1 

. 

The petitioner · stated that "the position of Foreign Legal ·consultant is a specialty ·occupation 
requiring an indi~idual with. a minimum of a Juris Doctor['s] Degree or its equivalent." Further, the 
petitioner submi(ted an LCA in support of the instant H-1B petition. As already noted, the LCA 
designation for the proffered position corresponds to the occupational classification of "Lawyers" -
SOC (ONET/OES Code) 23-1011, at a Level II (qualified) wage of $41.44 per hour. 

The director found the initial evidence insufficient to _establish eligibility for the benefit sought, and 
issued an RFE on September 22, 2010. The director outlined the evidence to be submitted. The 
AAO notes that the director specifically requested the petitioner submit the license or evidence that 
a license is not required for the position. 

Counsel for theJpetitioner}esponded to the RFE by submitting a brief and additional -evidence. In 
the brief dated October 21, 2010, counsel claimed that the proffered position does not require · 

1 The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). 
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licensure in the State of Florida. 
f 
t .. 

The director de~ermined that the beneficiary does not qualify for the classification, and denied the 
petition ori Nov~mber 2, 2010. Counsel for the petitioner submitted an appeal of the denial of the 
H-lB petition. l 

Having laid out the factual and procedural history of this c~se, the AAO will now review the 
director's fmding that the petitioner failed to establish that the beneficiary is qualified to perform 
services in a sp1ecialty occupation. The statutory and regulatory framework that the AAO must 
apply in its con~ideration of the evidence of the beneficiary's qualification to serve in a specialty 
occupation follo~s below. · 

I 

Section 214(i)(2~ of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as 
an H-lB nonimrpigrant worker must possess: · _ . 

(A) full state licensure to practice in the occupation, if such licensure is 
rdquired to practice in the occupation, 

(B). c9mpletion of the degree described in paragraph (l)(B) for the 
occupation, or 

(C) . (~) · experience in the specialty equivalent to the completion of such 
degree, and 

(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

In implementing! section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states 
that an alien muS.t also meet one of the following criteria in order to qualify to perform services in a 
specialty occupation: 

(1) 

(2) 

(3) 

(4) 

Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accre~ited college or university; 

Hold a foreign degree determined to be equivalent to a United States 
~b~ccalaureate or higher degree · required by the specialty occupation 
from an accredited college or university; 

Hold an Unrestricted state license, registration or certification which 
authorizes him or her to fully practice the speci~lty occupation and be 
i$Jlediately engaged in that specialty in the state of intended 

. employment; or 

Have education, specialized training, and/or progressively responsible 
. experience that are equivalent to completion of a United States 
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lJaccalaureate or higher degree in the specialty occupation, and have 
rbcognition of . expertise fu the specialty · through progressively 
r~sponsible positions directly related to the specialty. 

In addition, 8 c.;F.R. § 214.2(h)(4)(v)(A) states: 

General. ~ If an occupation requires a state or local license for an individual to fully 
perform !the duties of the occupation, an alien (except an H-lC nurse) seeking H 
classification in that occupation must have that license prior to approval of the 
petition to be found qualified to · enter the United States and immediately engage in 

! • 

employment in the occupation. 

' 
Therefore, to qU:alify an alien for classification as an H-lB nonimmigrant worker under the Act, the 
petitioner must ~stablish that the beneficiary possesses the requisite license or, if none is required, 
that he or s,he h~ completed a degree in the specialty that the occupation requires. Alternatively, if 
a license is not irequired and if the beneficiary does not possess the required U.S. degree or its 
foreign degree : equivalent, the petitioner must show that the beneficiary possesses both 
(1) education, specialized training, and/or progressively responsible experience ill the specialty 
equivalent to tlie completion of such degree, and (2) recognition of expertise in the specialty 

1 

through progressively responsible positions relating to the specialty. 

In the instant matter, the proffered position is a foreign legal consultant. As mentioned the 
petitioner filed i the supporting LCA for the occupational classification "Lawyers" - SOC 
(ONET/OES C<[>de) 23-1011.- In 'response to the AAO's :RFE, counsel conf'rrmed that the 
occupational category of "Lawyers" was the "most appropri~te category given the specialized 
nature" of the position and maintained that the proffered position does not require certification by 
the Florida'Bar . ., 

To determ!fle tlie licensure requirement for the proffered position, the AAO turns to the U.S. 
Department of Labor's Occupational Outlook Handbook (Handbook). The AAO recognizes the 
Handbook as an: authoritative source on the duties and educational/license requirements of the wide 
variety of occup4tions that it addresses} . The AAO reviewed the chapter of the Handbook entitled 
"Lawyers" and finds that the position of a "Lawyer" does require a license. The subchapter of the 
Handbook entitled "How to Become a Lawyer" states the following about this occupational 
category: 

Licenses 
Beco~ing licensed as a lawyer is called being "admitted to the bar" and licensing 
exams are called "bar exams." : 

To practice law in any state, a person must be admitted to its bar. under rules 
established by the jurisdiction's highest court. The requirements vary by individual 

2 All of the AAO's references are to the 2012-2013 edition of the Handbook, which may be accessed at the 
Internet site http://www.bls.gov/OCO/. · . . 
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states apd jurisdictions. For more details on individual · state and jurisdiction 
require~ents, visit the Na,tional Conference of Bar Examiners. _ 

Most st*es require that applicants graduate .from an ~A:accredited law school, 
pass one; or more written bar exams, and be found by an admitting board to have the 
. charactet to represent and advise others. Lawyers who want to practi~e in more than 
one state! nmst often take separate bat exams in each state. 

U.S. Dep'! of Jtabor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
Lawyers, on the1lnternet at http://www.bls.gov/ooh/legal/lawyers.htm#tab-4 (last visited December 
20, 2012). 

As previously ~~ntioned, both thepetitioner and counsel indicate that the classification "Lawyer" is 
the most approJ>:riate occupational category for the proffered position. A review of the Han4book 
indicates "to prdctice law in any state, a person must be admitted to its bar under rules established 
by the jurisdiction's highest court" /d. Therefore, as counsel claims that the proffered position is 
most akin to a ~'Lawyer," and that the beneficiary will be working in the State of Florida, then 
according to th~ Handbook, the beneficiary would normally be required to be admitted to the 
Florida bar under the rules established by its highest court. 

However, the p~titioner titled the proffered position as "foreign legal consultant." Further, in 
response to the RFE dated October 21, 2010, counsel submitted a copy of Florida Bar Rule 16-1.1 
pertaining to foreign legal consultants, and claimed that a certification is not required for the 
proffered positiop. Specifically, counsel states that Rule 16-1.1 ... authorizes ail attorney licensed to 
practice law in one or more foreign countries to render services in this state as a legal consultant 
regarding the hi~s qf the country in which the, attorney is admitted to practice." Counsel explains 
that the benefici¥y "is an attorney admitted to practice in Vene~uela" and "is coming to the US to 
work as a Foreign Legal Consultant and provide an assessment on issues related to laws and 
regulations· in V~nezuela." However, counsel claims that the beneficiary "will not be engaged in 

i . 

the practice of l~w in the United States, nor will he be giving advice or providing opinions on any 
issues related to ;us Federal or state laws." Further, counsel st~ted that the beneficiary "shall not 
render an opinion to anyone other than the employees of [the petitioner.]" Counsel asserts that "the 
State of Flotida does not require certific'ation as a condition precedent to performing the 
aforementionedjpb duties." 

The AAO revie~ed the Florida Bat Rule, Chapter 16, ·Foreign Legal Consultancy Rule, which 
"allows a foreign, attorney to advise clients on the laws of the c~untry under which the attorney is 
admitted to practice," and · fmds that the Florida Bar requires a foreign legal consultant to be 
certified. _j 

First, as not~d in", the Handbook; ,;to practice law .in any state, a person must be admitted to its bar 
under rules estabJished by the jurisdiction's highest court." Likewise, the Florida Bar states that a 
person "must be a member of The Florida Bar in order to practice law in Florida. "3 The State of 

. -

3 For more information about the Florida Bar and requirements to practice law in Florida, see the Florida 
. I . 
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Florida, however, has limited exceptions established by rule or law, one of which is discussed under 
Chapter 16, For~ign Legal Consultancy Rule. · 

I 

Rule 16-1.1, sta~es the following regarding the purpose of Chapter 16: 
! I 
~ . . 

The plll'{)ose of this chapter is. to permit a person wh9 is admitted to practice in a 
foreign country as an attorney, counselor at law, or the equivalent to act as a foreign 
legal cor\sultant in the state of Florida. This chapter authorizes an attorney licensed 
to practi4e law in 1 or more foreign countries to be certified by the Supreme Court of 
Florida, ~ithout examination, to render services in this state as a legal consultant 
regarding the laws of the country in which the attorney is· admitte~ to practice. 

( 

As stated above{ the Florida Bar's Chapter 16 authorizes a foreign attorney to be certified to render 
services as a legal consultant without examination, . thereby providing an exception tq becoming a 
member of the florida Bar in order to practice law in Florida; In response to the RFE, counsel 
repeatedly 'emph:asizes that the beneficiary's services will be limited to Venezuelan law and that the 
beneficiary will pot render services directly to the petitioner's clients but only to the petitioner and 
its employees. Counsel claims that the beneficiary "will not be engaged in the practice of law in the 
United States, qor will he be giving advice or providing opinions on any issues related to US 
Federal or state laws" and "shall not render an opinion to anyo1,1e other than the employees of [the 
petitioner]." Fuher, counsel asserts that the beneficiary "will not provide advice, render any legal 
judgment dr ophlion to any clients, but rather, will perform rese~ch regarding issues of Venezuelan 
law and based on his findings and experience in practicing law in Venezuela, will provide 

the mahaging partner of the firm, an assessment/analysis of the issues he is asked to 
research." · Couhsel then concludes that "Florida does not r~quire certification as a condition 
precedent to pert;orming the aforementioned job duties." 

However, t,P.e AA.O fmds that the defmition of "foreign legal consultant" requires those employed in 
such positions iq the state of Florida to possess a certification. The Rule 16.1-2 defines a foreign 
legal consultant as: 

A foreigh legal consultant is any person who: 

(a) has been admitted to practice in a foreign country as an attorney, counselor at 
law, or tl;te equivalent for a period of not less than 5 of the 7 years immediately 
preceding the· application for certification under this chapter; ' · 

(b) has eqgaged in the practice of law . of such foreign cou,ntty for a period of not less 
than 5 ofi the 7 years immediately preceding the application for certification under 

I . . . 

this chapter and has remained in good standing as an attorney, counseJor at law, or 
the equivalent throughout said period; 

(c) is ach:nitted to practice in a foreign country whose professional disciplinary 
.Jsystem for attorneys is generally consistent with that of The Florida Bar; 

Bar's web site at http://www~floridabar.~rg/ (last visited December 20, 2012). 
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(d) has not been disciplined for professional misconduct by the bar or-courts of any 
jurisdiction within 10 years immediately preceding the application fm: certification 
under th;is chapter and is not the subject of any sue~ disciplinary proceeding or 
investig4tion pending at the date of application for certification under this chapter; 

. r . 

(e) has not been denied admission to practice before U\e courts of any jurisdiction 
based upon character or fitness during the 15-year period preceding application for 
certifica~ion under this chapter; · . · 

(f) has ~ubmitted, pursuant to -requirements determined by the Supreme Court of 
Florida, an application for certification under this chapter and the appropriate fees; 

(g) agre~s to abide by the applicable Rules Regulating The Florida Bar and submit to 
the jw:is4iction of the Supreme Court of Florida for disciplinary purposes; 

(h) is over 26 years of age; 

(i) maintains an office in the state of Florida for the rendering of services as a foreign 
legal con'sultant; and · · · 

(j) has satisfied, in all respects, the provisionsofrule 16-1.4; 

Under Rule 16.1 ~2(f), a foreign legal consultant is defined in part as a person who "has submitted an 
application for c:ertification." Thus, this rule implicitly requires that a person must be certified as 
meeting this as well as each and every requirement above in order to render services as a foreign 
legal consultant ~n Florida. 

In this way, th~ purpose. of the Foreign Consultancy Rule makes it clear that foreign legal 
consultants_ are ~ose who are "admitted to practice in a foreign ~ountry as an attorney" who "render 
services" "regarqing the laws of the country in which the attorney is admitted to practice" which is 
precisely what ~ounsel claims are the beneficiary's duties . .. As poipted out by counsel, the 
beneficiary is "an attorney admitted to practicein· Venezuela" an~ "is coming to the US to work as a 
Foreign Legal Cpnsultant and provide an assessment on issues related to laws and regulations in 
Venezuela.;• ThiJs, if counsel's claim is that the proffered position does not require certification, 

.. then the proffered position is not a foreign legal consultant but rather that of a non-judicial law clerk 
· or paralegal.4 

4 For purposes of determi!ling the proper occupational · classification of the position and whether that 
position requires ~ertification, it is irrel~vant to whom the beneficiary will provide his services. In other 
words, simply because the beneficiary will provide his services as in-house counsel as opposed to providing 
services directly to! the firm's clients does not change the duties :ma~erial to determining whether the proffered 
position is a foreign legal consultant or paralegal. Thus, based on the (>etitioner and counsel's claims and the 
job description proVided, it appears more likely th~n not that the proffered position would be that of a foreign 
legal consultant, notwithstanding the internal nature of the setvice~ pro~ided. 
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In any event, even if certification or an application for certification was not required · for the 
proffered positipn, the AAO fit;tds that the petitioner has not established that the beneficiary meets 
any of the other requi~ements outlined under Rule 16.1-2 and thereby does not appear qualified to 
render services; as a foreign legal consultant in Florida. For example, the petitioner failed to 
establish that the beneficiary has "engaged in the practice of law of such foreign country for a 
period of not Ids than 5 of the 7 years immediately preceding the application for certification under 
this chapter an~ has remained in good standing as an attorney, counselor at law, or equivalent 
throughout saidiperiod" under Rule 16.1-2(b). While the record of proceeding contains a certified, 
translated copy .of a document from . that granted the beneficiary 
the title of "Attorney" on October 2, 1992, the record does not indicate that the beneficiary has 
engaged in the practice of law since being granted that title and that he has maintained good 
standing as an attorney. The petitioner also does not claim that the beneficiary is admitted to 
practice in a fqreign country whose professional disciplinarY system for attorneys is generally 
consistent with 'the florida bar in compliance with Rule 16.1-2(c). Further, the petitioner did not 
establish that th¢ beneficiary has not been disciplined, is not subject to a disciplinary proceeding or 

· investigation under Rule 16-1.2(d), and has not been denied admission to practice before the courts 
of any jurisdiction during the 15 year period .under Rule 16-1.2(e). 

On appeal, counsel emphasizes that the beneficiary "will not provide advice, render any legal 
judgment or opipion to any clients, but rather, will perform research regarding issues of Venezuelan 
law" to advise H1e petitioner's managing partner, and "will riot deal with any clients directly." 
However, while the beneficiary may not meet with clients directly, the beneficiary would be 
"rendering serv~ces" as a legal consultant regarding the laws of Venezuela to the petitioner's 
managing partner and, thus, his legal services would be governed by the Florida Bar's Foreign Legal 
Consultancy. · · ··. 1 • 

Therefore, the MO concludes that a certification is required for the proffered position as a foreign 
legal consultant! Accordingly, the AAO fmds that the beneficiary does not qualify to perform 
services in a spe¢ialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C) since there is no evidence in 
the record ~at hf possess(!s the required certification authorizing him to fully practice the specialty 
occupation and ~e immediately engaged in that specialty in the state of intended employment. 

On appeal COUIJSel requested to remand the petition to·-.the ·Vermont SerVice Center if the 
certification is n~cessary, and to request to "approve this petition for a period of validity of one year 
to allow the bentficiary to apply for certification." Counsel enciosed a copy of an e-mail from 

of the Florida Bar, which states that the Committee reviewing applications for 
Foreign Legal Consultant Certification "looks for ·a visa that will allow the applicant to stay in the 

· State of Florida": and that "the review committee will require that visa before they will vote on the 
applicant's reque~t for certification." 

However, SC.F.R. § 214.2(h)(4)(v)(A) states the following regarding the license requirement: 

If an occupation requires a state or local license for an individual to fully perform the 
duties of the occupation, an alien (except an H-lC nurse) seeking H classification in 
that occupation must have that license prior to approval of the petition to be found 
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qualifieq to enter/ the United States and immediately engage in employment in the 
occupation." 

The AAO further notes that 8 C.F.R. § 214.2(h)(4)(v)(C) offers an exception under certain criteria, 
but the petition~r has not demonstrated that the proffered position and the beneficiary meet the 
criteria. Specifipally, 8 C.F.R. § 214.2(h)(4)(v)(C) provides: 

. l 

In certain occupations which generally require licensure, a state may allow an 
individu~l to fully practice the occupation under the supervision of licensed senior or 
supervis<]>ry personnel in that occupation. In such cases, the director shall examine 
the. miture of the duties and . the level at which they are performed. If the facts 
demonstrate that the alien under supervision could fully peiform the duties of the 
occupation, H claSsification may be granted. 

In this matter, the petitioner failed to submit evidence that the state of Florida would allow the 
beneficiary to rtractice as a foreign legal consultant under the supervision of licensed attorney 
without certification and/or that the beneficiary was eligible for certification but for the approval of 
the instant petiti~n. Therefore, since the petitioner failed to establish that th1e beneficiary possessed 
a certification to. practice as foreign ·legal consultant or an exemption from the ~tate under 8 C.F.R. 
§ 214.2(h)(4)(v)~C), the AAO fmds that the beneficiary does not' qualify for the proffered position. 

I 

In the instant ca$e, the proffered position of a foreign legal consultant requires state certification to 
fully perform its: duties, but the beneficiary did not have the required certification. Therefore, the 
beneficiary faile<l. to establish qualification for the proffered position, and the case -.yill not be 
remanded to the!vermont Center. In other words, there is insufficient evidence to indicate that the 
service ceriter dttector erred in denying the petition such that there would be any basis to remand 
the matter for fuither action to correct such an alleged error. This does not mean, however, that the 
petitioner is in any way prejudiced in filing a new petition on behalf of the beneficiary in this 
matter. 

"-
Beyond the decision of the director, the AAO finds that the petitioner failed to establish that the 
beneficiary woul~ be ·paid the prevailing wage if the petition· were granted. 

! . . . 

Under the H-lB program, a petitioner must _offera benefidary wages that are at least the actual 
wage .level paid by the petitioner to all other individuals with s4flilar experience and qualifications 
for the specific · employment in question, or the prevailing ·.wage level for the occupational 
classification in the area of _employment, whichever is greater, based on the best information 
available as of the time of filing the application. See section 212(n)(l)(A) of the Act, 
8 U.S.C. § 1182(n)(l)(A). 

As noted in the RFE, the AAO fmds that the proffered wage of $41.44 per hour for the occupational 
category "Lawyers"-SOC (ONET/OES) Code 23-1011 at Level II was lower than the prevailing 
wage in the area of intended employment at the time the LCA was .filed. Specifically, the prevailing 
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wage for "Lawyers" at Level II for Miami DadeCounty, Florida was $43.58 per hour when the 
LCA was filed on August 18,2010.5 

· 

The petitioner was required to provid~. at the time of filing the H-1B petition, an LCA certified for 
the correct wag~ level in order for .itto be found to correspond to the petition. To permit othenyise 
would result in a petitioner paying a wage lower th'an that required by section 212(n)(l)(A) of the 
Act, by allowink that petitioner to simply submit an LCA for a different wage level at a lower 
prevailing wagel than the one that it claims it is offering to the beneficiary. As such, the petitioner 
has failed to est~blish that it would pay the beneficiary an adequate salary for her work, as required 
under the Act, if the petition were granted. Thus, even if it were determined that the petitioner 
overcame the difector's sole ground for denying the petition (which it has not), for this reason also 
the H-1B petition cannot be approved. 

lQ response to tqe AAO's RFE, counsel claims that the FEIN verification process on this case began 
on March 25, 2010. Counsel states that "[s]hortly after the Department of Labor verified the 
petitioner's FEIN number, counsel for the petitioner obtaine~ an online wage survey for the 
occupational category of 'Lawyers' which reflected that the Level 2 wage for the. position offered 
was $41.44." Counsel submitted a copy of an e-mail from theLCA Business Verification Team 
dated March 25,(2010 that the petitioner's FEIN has been verified as valid. In addition, counsel also 
submitted a printout from the Online Wage Library for the occupational category "Lawyers" for the 
area of intended employment dated April 8, 2010 that the prevailing wage at Level II was $41.44 
per hour. .· 1 • · · . ·--.· ,.,. .. ~ · · ·· ·· · . 

However, as not~d above, the LCA was filed on August 18, 2010. The AAO notes that the database 
counsel had selected to determine the prevailing wage was fo~ "07/2009 - 0612010" and was no 
longer vali9 at the time of filing th~ LCA. Since the LCA was filed more than a moQth after June 
2010, counsel sqould have used the database for 07/2010-06/2011, which wouid have rendered the 
correct prevailing wage at that time of $43.58 per hour for Level' II "Lawyers." 

In response to the AAO's RFE, counsel claims that the iCERT portal system through which the 
LCA is filed, ha~ the "ability to recognize when a wage entered is lower than prevailing wage for 
the occupational:categorybeing used." Counsel asserts that this "recognition process results in the 
S:}'Stem creating a flag or warning that aierts the user that there is a potential for denial of the LCA. II 
Further, counsel! emphasizes that "the Department of Labor ultimately certified the petitioner's 
LCA." In supp,ort of its claim, counsel submitted a copy of Table 4 from the iCERT Portal
Prevailing Wage. External User Guide. However, Table 4 is a "Glossary of Terms." Under the term 
''prevailing wage," it stat~s the "iCERT Portal System incorporates a prevailing wage search feature 
that requires ·user to enter a state/districilterritory, data series and source, area based on, 
occupation/keyword, and then search to retrieve the prevailing wage for a particular occupation." 
The evidence submitted does not support counsel's assertion that the iCERT portal system has a 

5 For more information about prevailing wage·for "Lawyers" in Miami-Dade County, Florida, see the All 
Industries Database for 7/2010-6/2011 for Lawyers, General at the Foreign Labor Certification Data Center, 
http://www .flcdatacenter .corn/OesQuickResults.aspx ?code=23-1 011 &area=33124&year=ll &source= I 
Online Wage Library ori the Internet at (visited December 20, 2012). · 
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"recognition prqcess" which creates "a flagorwaming that alerts the user that there is a potential for 
denial of the LCA." Rather; it states that it is the user that enters information, such as. "data series 
and source," w,hich would provide an incorrect prevailing wage if the user enters the wrong 
information. No fi,rrther documentation was submitted. Thus{ the AAO finds that counsel did not 
substantiate its ~laim that the iCERT portal system would detect the error· and create a warning. 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of ptoof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) 
(citing Matter of; Treasure Craft of California, 14 I&N Dec. 190. (Reg. Comm'r 1972) ).6 

Further, while DOL is the agency that certifies LCA applications before they are submitted to 
USCIS, DOL regulations note that the Department of Homeland Security (DHS) (i.e., its 
immigration bei,tefits branch, USCIS) is the department responsible for determining whether an 
LCA filed for aipariicular Fox:m 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), 
which states, in pertinent part (emphasis added): 

For H-JB visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL cef.tified LCA attached In doing so, the DHS determines whether the petition 
is supportedby an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification . . 

The regulation at 20,p.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-lB petitioh filed on behalf of the beneficiary. Here, the petitioner has failed to submit a valid 
LCA that corre$ponds to the claimed duties and requirements of the proffered position, that is, 
specifically, that corresponds to the level of work, responsibilities and requirements that the 
petitioner ascribbd to the proffered position and to the wage-level corresponding to such a level of ' . '-" 
work, responsibilities and. requirements in accordance with the pertinent LCA regulations. 

' 
In response to the AAO's RFE, counsel further states that "the Service had an opportunity to raise 
the issue of the difference in the prevailing wage noted in the beneficiary's petition and the current 
prevailing[~] however, neither the Service's request for additional evidence nor the denial on this 
case ever made any reference to the LCA or the prevailing wage used." Moreover, counsel asserts 

· 
6 It is noted that ~he Secretary of Labor must provide the certified LCA within seven days of the date the 
application is filed "[u]nless the Secretary finds that the application is incomplete or obviously inaccurate~" § 
212(n)(l)(Q)(ii), 8· U.S.C. § 1182(n)(l)(G)(ii). Here, instead of marking "OES" as the wage source, the 
petitioner marked"'Other," despite the fact that the provided wage rate was from the OES. Therefore, even if 
the iCERT portal: system has an automatic "recognition process" as claimed by counsel, this inaccurate 
information provided by the petitioner on the LCA may have prevented DOL's systems from determining 
whether there were any obvious errors in the prevailing wage rate provided on the LCA. Therefore, only a 
manual, individual review combined with an active search of the then current prevailing wage rate would 
have revealed that· the prevailing wage rate provided was below that required by the Act. In other words, it is 
likely that the LCA was simply certified. as no obvious error was detected by DOL in its review of this LCA, 
in part due to the Petitioner's own failure to accurately inform DOL of the wage source used. 

. . ! 
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·· "[h]ad the Service raised this issue in its request for additional evidence or even in its denial, the 
petitioner could: have cured the prevailing wage issue by obtaining a new certified LCA and 
submitting a new H1B petition, a very realistic option given the fact that H1B quota numbers still 
remained on November 26, 2010 when the p~titioner's H1B petition was denied." 

However, the AAO notes that there is no requirement for USCIS to issue an RFE or to issue an RFE 
pertinent to a ground later identified in the decision denying the visa petition. Title 8 C.P.R. 
§ 103.2(b)(8) clearly permits the director to deny a petition for failure to establish eligibility without 
haying to request evidence regarding the ground or grounds of ineligibility identified by the 
director. In any;event, the AAO conducts appellate review on a.de novo basis. See Soltane v. DOJ, 
381 F.3d 143, 145 (3d Cir. 2004). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. 

An application or petition that fails to comply with the teclu:Iical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1043, aff'd, 345 
F.3d 683; see also Soltane v. DOJ, 381 F.3d 145 (noting that the AAO conducts appellate review on 
a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused· its discretion with respect to all of the.AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, affd. 
345 F.3d 683. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


