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DISCUSSION:. The service center· director denied the iloninimigrant visa petition. The matter is 
now on appeal ibef9re the Administnitive Appeals Office (AAO). The appeal will be dismissed. 
The petition wHl be denied. 

The petition~r jsubmitted a Petition for Nonimmigrant. Worker (Form 1-129) to the California 
Service Center {m May -I 7, 2011. In th~ Form I-'129 visa petition, the petitioner describes itself as a 

· security guard ~'ervices company established in 2004. In order to employ the beneficiary in what it 
designates:. as arl. accoimtimt position, the petitioner seeks to classify him as a nonimmigrant worker 
in a ·specialty occupation ·pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality 
Act {the Act), ~!. u.s.c. §·.uoi(a)(15)(H)(i)(b).- · · 

'~ 

J 
I , . . . 

The director denied the petition on September 22, 2011 ·finding :that the petitioner failed to establish 
·•· that the proffe~ed position qualifies as a specialty occupation in accordance with the applicable 

statUtory and reguhitory provisions . . On appeal, counsel asserts ihat the director's basis for denial of 
the petition was1erroneol1s and contends -that the petitioner sati~fied all evidentiary requirements. In 
support of this assertion; counsel submitted a btjef. . · 

' .. 

The record of proceeding before the AAO contains: . '(1) the pe~itioner's Form 1-129 and supporting 
. I . . . 

documentation; :(2) the director's request for evidence (RFE); (3) the response to the RFE; (4) the 
· · director's. deni~l letter; and (5) the. Form I-290B·: and supporting documentation. The AAO 

reviewed the te9ord in its entirety before issuing its decision. 

For the reasons that ·. wiU be discussed below, the . AAQ agrees with the director's decision. 
• l . . 

Accordingly, tJ\e director's decision will not be disturbed. The appeal will be dismissed, and the 
petition will be denied~ · 

Furthermore, later in the decision, the MO will also address tw~ additional, i~dependent grounds, 
not identified by the director's decision, that the AAO finds also preclude approval of this petition. 
Specifically~ beyond the decision of the director, the AAO finds that the petitioner (1) failed to 
establish that i( would pay the beneficiary the required wages for his work if the petition were 
granted;· and (2) failed to submit a Labor Condition Application (LCA) that complies with the 
applicable · statu,tory and regulatory provisions. ·Thus, the petition cannot be approved for these 

· · reas~ns as wen,: wifu, each ground considered 'as an independenfand alternative basis for denial.' · 

In this · matt~r. tpe petitioner stated in the Form I-129 .thatit se~ks the beneficiary's services as an 
accountant to wbrk on a full-time basis at an annual salary of $36,000 per year. In a support letter 
dated May 5, 2d11, thepetitioner stated the followi~g regardingthe proffered position: 

, r 

[The bepeficiary] is being offered f ~em'porary employment in the position of an 
"Accoliqtant", [sic] ·to perform the following duties: Apply principles of acyounting 

· to analyze financial informa.tion and prepare financial reports, audit contracts, orders, · 
. voucher~. and prepare reports to substantiate indiv,idual transactions pnor to 
settlement. 

1 Tl:le AAOconducts appellate review on a de novo basis. See Soltdne v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). 
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'Devise and :implement manual ,or computer based sys,tem for general accounting, 
an4lyze 'f. financial · iriformation ·detai[l]~g assets, liabilities, capital and prepare . 

. 1 • • I ' 

balance .sheet, .~k · · ~ 
~ . . . '....1 

We her~by reiterate and amplify those duties and approximate percentages of time 
spent or{ each area: · · 1 

• Prep#ation and analyses of financial/accounting information in order to prepare 
1and J?resent reports to clients by utilizing anci applying principles of accounting 

, 'requ~ed to analyze financial inf<:>rmation and records. . 35% · 

. ~ . . ' . '• . . . 

• Preparation of Budget • Reports for clients and for employer's business. This 
.~entail\s d~tailed monitoring, analyses and research of[the petitioner's] and client's ' 
:experlses and income on long tem1 and short basis and requirements of [the 
petitibner:s] and client's business operations. This involves recurring and non-

. recurling charges. Examination of current and past budg~:;ts for accuracy, 
' completeness and conformance with regulations. 35% 

• Esti~~te pres~nt financial situation based on financial information in order to 
'prepare balance sheets and profit/loss accounts. 20% 

• Rese<#'ch ·of economic· and fmancial developments that may affect [the 
petitibner's] or:[the] client's spending and organizational expenses. This. includes 
the c~nsolidation ·of departmental budgets of clients into operating and . budget 
sumniaries. 10% 

;, The petitioner further states that "[i]n order to perform the duties of an 'Accountant',[sic] the 
incumbent must have a B.A. degree in Accountancy." · The petitioner reports that the beneficiary 
'!has earned·his Bachelor of Commerce Degree .in June 2006, from the. , located in 

I : The petitioner submitted a copy of the beneficiary's foreign academic certificate 
and · tran.script, · ialong with an education evaluation from the 

. The evaluation states that the· beneficiary possesses "the U.S. equivalent of the 
Bachelor of Science·in Accounting." · · · ·· 

. The petitioner also submitted a Labor Condition Application (LCA) in support of the instant 
petition .that designated the proffered position under 'the occ~pational , category "Accountants" ·
SOC (ONET/OES) code 13-2011.01. The petitioner indicated that the wage level for th~ proffered 
position, was Level I (entry). · 

The AAO notes that the:petitioner has described the duties of the beneficiary's employfllent in the 
same general terms as· those used by the Dictionary of Occupational . Titles (D01) for the 
occupational category "Accountant" That.is, the AAo notes ·that the wording ofthe some o(the 
above ·duties as provided by ¢.e ' petitioner for the proffered position are taken virtually verbatim 

. from the tasks associated with the occupational categ()ry ''Accountant" from DOT. 
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·Specifically D(JT states; in pertinent part, the following regarding ·the occupational title 
"Accountant (profess. & kin.)"- Code 160.162-018: 

A~pli~sf principles of a~counting to . analyze p~a~cial inf?rmation and pr~pare 
financu~l reports: Compiles and analyzes finailctaL~nfonn.atmn to prepare ehtnes to 
ac(;ount~. such as. general ledger accounts, documenting business transactions. 
Arlalyzes financial information detailing . assets; liabilities, and capital; and 
prepar~s· balance sheet, 'profit and loss · stateme~t, and . other reports to 
summarize current and projected company ·financial position, using calculator or 
computJr. Audits contracts, orders, and . vouchers, and prepares reports to. 
substanhate individual transactions prior to settleiQent. May establish, modify, 
docume~t, · and coordinate implementation of accounting and accounting ,eontrol 
procedures. May· devis~ a9d implement · manual or compu,ter-based system for 
geileral laccounting. · ,, . 

(Emphasis add.ed.) Dictionary of Occupaiional Titles, Occupational Iflformation Network · 
(O*NET), Accountant · (profess, · & kin.) . ~- Code 160:162-018, on the Internet at 
http://www.occ~pationalinfo.or:g119/160162018.html (last visited January 9, 2013). 

The. director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an ·RFE on August s: 2011. The director outlined the evidence to be submitted. The AAO 
notes that' the director specifically requested . the· petitioner suqmit probative evidence to establish 
that the profferbd position is a specialty occupation. · In the request, the petitioner was asked to 

I . . . . 

provide a more( detailed description of the work to be performed by the beneficiary for the . entire 
period requeste~. including the specific job duti~s ,. the percentage of time to be spent on each duty, 
level of responsibility, etc. · :: · · 

Counsel respon~ed to the RfE op August 24, 4011, and provided a brief and additional evidence in 
support of the H-1B petition. ·In the brief, dated August 24, 2011, counsel submitted the following 
description of the proffer.ed pqsition: 

. ' 

Th,e position offe~ed is· for an Accountant, with the following job duties: 

. . . 

• Preparation of quarterly ·and yearly tax: returns, payroll statements and 
deductions monthly. Attend to preparation. of profit and loss statements and 
balance sheets. Time spent 35% · 

. . 

• Implementation of a general accounting system for keeping accounts and 
. re~ords of disbursements, expenses, tax . payments . arid general ledger. 
· Prepara~ion .. of balance sheet reflecting assets, I'iabilities and capital. Time 
spent 35%. · · · 

- . 

• ·Performance of audits of the businyss[ es ]'books and records and prepare [sic] 
reports resulting from the audits. Time spent20% . 

I 
. ) 

• Inspection of accounting ·system to determine its. ~fficiency and protective 
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value · and teport to management OJ) . the results of such inspection. 
~reparation of cash flow projections of the business and preparation of 
recurring ahd non-recurring costs. Report findings and recommendations to 
~anagem~nt. Time spent 10%, 

The AAO observes_ that this expal)ded description of the duties of the proffered position i~ not 
probative eviqepce as the description was provided by counsel, not the petitioner. Counsel's brief 
was not endors~d by the petitioner and the record of proceeding does not indicate thersource of the 
duties and responsibilities that counsel attributes to the proffered position. Without documentary 
evidence to surlport the Claim; the assertions of counsel will riot satisfy the petitioner's burden of · 
proof. The uns\lpported assertions of counsel do not coristitute 'evidence. Matter of Obaigbena, 19 
I&N . Dec.- 533,1 534 (BIA 1988); Matter of Laureano, 19 I&N Dec~ 1 (BIA 1983); Matter of 

· Ramirez-SanchJz, 17 I&NDec. 503,506 (BIA 1980). 

As previously mentioned, .the petitioner claimed in the .letter submitted with the initial petition that 
"[i]n orderto perform the duties of an 'Accountant',[sic] the incumbent must have a B.A. degree in 
Accountancy.'' Notably, ,in response to the RFE, counsel stated initially that a "[m]inimum of a 
.Bachelor Degree with a major in Accounting or Firiance or the Foreign' Equivalent Degree is 
required" {on p;age 2 of the brief), but later stated that the "position offered is so complex and 
sophisticated th~t it can be performed only by an individual with a minimum of a Bachelors Degree 
in Finance or Economics or related field or equivalent as hereunder set out" (on page3 of the brief). 

· Throughoutthe~~~ief; counsel continued to inconsistently describe therequirements of the proffered 
· position. No ex~planation was provided. ,- · ' · · · . · · 

Moreover, counsel also claims that "the beneficiary has the necessary qualifications and reference is 
made to the Bachelors Degree in Economics that is possessed by the .beneficiary by the 

· - . in June 2006." (Emphas.is added.) Notably, the education 
evaluation subrf:titted by the petitioner indicates that the beneficiary possesses "the U.S. equivalent 
of the B~chelor of Science in Accounting. "2 

· The record • provides no ·explanation for this 
inconsistency. fThus, the·· AAO. must question the accuracy of counsel's brief and whether the 
inforination provided is . 'correctly attributed to this particular position and beneficiary. It is 
incumbent upon tl;Ie petitioner to resolve any inconsistenCies in the record by independent objective 
evidence. Any a~teinptto explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 
I&N Dec. 582,591-92 (BIA 1988). 

Although · the . petitioner .claimed that the beneficiary would serve in a specialty occupation, the 
director determined that the petitioner failed to establish ho~ the beneficiary's immediate duties 
would necessitate services at a level requiting the theoretical and practical application of at least a 
bachelor's degree level of a body qf highly specialized knowledge in a specific specialty. The 
director denied the peti!i<>n on .September 22, 2011. Counsel fcir the petitioner submitted an appeal 
of the denial of the H-JB petition. · 

------------,-.----~.- .. 
2 The AAO notes that the record of proceeding contains a diploma from the • __ stating that 
the beneficiary graduated In June 2006 and was awarded the Degree of Bachelor of Commerce · in 
Accountancy. · · 
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. The issue befor~ the AAO is whether ·the petitioner has providecf sufficient evidence to establish that . 
it would emplo'y the beneficiary in a specialty occupation position. The AAO will first discuss . . . \ . . 
some findings that are material to this decision's application of the H-lB statutory and regulatory 
framework to ~e proffered position as described-in the record of proc'eeding. 

t . . . ·. . . . 
Upon review oft the record of proceeding, the AAO notes that there are numerous inconsistencies and 
discrepancies in\ the petition and supporting documents, which undermine the petitioner's credibility 
with reg~d td the services the beneficiary Will perform, iaS well as the actual nature and 
requirements of the proffered position. When a petition incl~des numerous discrepancies, those 
i~consistencies \vm raise serious concerns about. the veracity of the petitioner's assertions. · 

.. 
. 1. . .. 

When determining whether a position is· a specialty occupation,· the AAO must look at the nature of 
the business offering the employment and the description of the specific duties of the position as it 
relates to the pfuticular employer. ·To ascertain. the intent of a petitioner, ihe U.S. Citizenship and 
Immigration S~rvices (USCIS) look.s to the Form 1-129 and the documents filed in support of the 
petition .. ~t-is ~mly iJ.l this manner that the agency can determine the exact position offered, the 
location of emgloyment, the proffered wage, et cetera. · Pursuant to 8 C.F.R: § 214.2(h)(9)(i), the 
director has tht;, responsibility to consider all of the evidence : submitted by a petitioner and such 
other evidence that he or she may inciependently_ require to assist his or her adjudication. Further, 
the regulation at 8 C.F.R. § 214.2(h)(4)(iv} provides that "[a]n 'H~lB petition involving a specialty 
occupation shall be · accompanied by [ d]ocumentation ... or any other required evidence sufficient 
to establi~h ... J:hat the services the beneficiary is to· perform are in a specia~ty occupation." . 

· ForH-lB appro:val, the petitioner must demo~strate a legitimate need for an employee exists and to 
substantiate th~t 'it has' H.:.lB caliber work . for the beneficiary for the period of employment" 
requested :in the;· petition.· It is incumbent upon the petitioner to demo~strate it has sufficient work to 
require the seryices of a person with at _least a bachelor's . d¢gree in a sp'ecific specialty, or the 
equivalent, to p~rform duties at alevel that requires the theoretical and practical application of at 
least a bachelor!s degree level of a body qf h~ghly specialized 19lowledge in a specific specialty for 
the period specified in the petition. · 

' . . . . 

Even . assumingl arguen~o that the job description and requirements as provided by counsel in 
respon~e to the ;RFE had been _endorsed by. the petitioner, the AAO notes that the ·proposed duties 
and requirements .have been significantly revised. . For example, the revised duties involve 
performing accbunting functions for the petitioner such as preparing tax returns, payroll statements, 
profit and _loss ~ statements and balance sheets, rather than pr:eparing and presenting reports for 
clients .. Moreoyer, in response to ,the:RFE, counsel claims that -the "accountant duties are similar in 
many ways to the duties offiriancial analysts and auditors according to the [U.S. Department of 
Labor's '(DOL)]' OccupatimipJ Outlook Handbook (fla~dbo_ok). "· · ' 

The . purpose of the request for evidenc~ is· to . elicit further: information that clarifies whether 
eligibility for the benefit sought has been established. 8 C.F.R. § 1Q3.2(b )(8). When responding to a 
reql,lest for evidence, a petitioner or _counsel cannot of(er a new position to the beneficiary, or 
materially change a posftion's title; its level of authority within the 'organizational hierarchy, or its 
associated job responsibilities. The petitioner and co~nsel must establish that the position offered to 
the .beheficiary when the petition was 'filed, ni¢rits classification as a speciitlty occupation position. 

' . . . 
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Matter of Mich~lin. Tire Corp., 17 I&N Dec. 248, 249 (Reg. Corrrm'r 1978). If significant changes are 
. made to the initial requ~st . for approval, the petitioner must (ile a new petition rather than seek 
· approval ()f a p~tition that is not supported by the facts in the record. The information provided by 
counsel in. the r~sponse to the director's request for further evid¢nce did not clarify or provide more 
·specificity· to tite original duties of the position, but rath~r added new generic duties to the job 
description. 'Qlerefore, for all of the reasons discussed, the analysis will be based on the job 
description subrpitted' by the petitioner with the initial petition. 

Notably, the responsibilities for the proffered position as · described by the petitioner contain 
j • • ·' 

generalized functions · without providing sufficient information regarding the particular work and 
. associated,, educktional requirements into which the duties would manifest them~elves in their day-

1 .. • . 

to-day peifortn~ce .within the petitioner's business operations. As previously discussed, the 
petitioner's job pescription contains duties that are virtually verbatim from the DOT description for 
accountants. Tpis type . of generalized description may be appropriate when defining the range of 

. duties that' may tbe performed within an occupational category, but generally cannot be relied upon 
by a petitioner when discussing the duties attache·d to specific H-lB employment. In establishing a 
position as a sp~cialty occupation, a petitioner must describe the specific duties and responsibilities 
to be performed( by a beneficiary in the context of the petitioner's business operations, demonstrate a 
legitimate need! for an employee exists, and substantiate that it has .H-lB caliber work for the 
beneficiary for the period of empioym.ent requested in the petition. . . 

As reflected-)n; the petitioner's description of the po~ition, the petitioner describes the proposed 
duties in terms~ of gen~ralized and generic functions that fail to convey sufficient substantive 4 . . 

informatiqn to r stablish the relative comp,lexity, uniqueness and/or specialization of the proffered 
position or its :duties. Such generalized information does not in Itself establish any necessary 
correlation between any dimension of the proffered position and a need for a particular level of 
·education, or etlucational equivalency, in a body of highly specialized knowledge in a specific 
specialty. The .:AAo also observes, therefore, that it is not.evident that the proposed duties as 

. described in this record.of proceeding, and the position that they comprise, merit recognition of the 
. proffered positi~m as a specialty occupation. To the extent that they are described by 'the petitioner, 

the AAO fmds; the proposed duties do not provide a sufficient factual basis for conveying the 
substantive matters that would engage the beneficiary in the actual petformance of the proffered 
position for the :entire three-year period requested, so as to persuasively support the claim. that the 

. position's· actual work would require the theoretical and practical application of any particular. 
educational level of highly specializyd knowledge in a specific specialty directly related to the demands 
of the proffered position~ · · · 

Further, the petitioner indicates in the Form I-129 . that it is a company providing security guard . ~ . . . . . . 

·services. According. to :the 1petitioner, approximately 70% of ·the duties that the beneficiary will 
perforin involve preparing and analyzing financia1/accounting information to present reports to 
clients and preparing budget . reports for clients. ,The petitioper fails to adequately convey the 
substantive work that the beneficiary will perform within the petitioner's business operations. 

· Without f¥rtber :cl¥ification by the petitioner, it appears that the beneficiary will be employed in a 
lesser capacity or serVing in a. different position. The record of proceeding lacks (1) evidence 

. ;· corroborating that the petitioner has work that· exists as an ongoing endeavor generating definite 
employment for the beneficiary's services; and (2) evidence that the beneficiary's duties ascribed 
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would actually require the theoretical and practical appiieati<m of at least a baccalaureate level of a 
body of highly ~pecialized knowledge in a specific specialty, as required by the Act. Upon review 
of the record, t:l)e· AAO finds that the petitioner has provided insufficient probative documentation 
to corroborate Its claims regarding its business activities and the actual work that the beneficiary 
will perform to bstablish eligibility for this benefit. . ~ 

Moreover, the record ofproceeding contaiils discrepancies between what the petitioner claims about 
the level of re~ponsibility inherent in the proffered position set against the contrary level of 
responsibility c9nveyed by the wage level indicated by the LCA submitted in support of petition. 
That is, t)le p~titiorier provided an LCA in. support of the instant petition that indicates the 
occupational cl4ssification for the position 'is "Accountants"- SOC (ONET/OES) code 13-2011.01. 
The petitioner stated in theLCA that the wage level for the proffered position was a Level I (entry) 
position, with a}prevailing wage of$36,000 per year. The LCA was cert!fied on May 2, 2011 and 
signed by the petitioner on May 5, 2011. · 

Wage levels sh<;mld be determ.inedonly after selecting the most relevant Occupational Information 
Network (O*~T) occupational.code classification. Then, a prevailing wage determination is made 
by selecting one, of four wage levels for an occupation base.d'on a comparison of the employer's job 
requirements td the_ occupational requirements, including tasks, knowledge, skills, and specific 
vocational predaration (education, training and experience) . generally required for acceptable 
performance in ~that occupation? Prevailing wage qeterminations start with a Level I (entry) and 
progress to a w4ge that is commensurate with that·of a Level It(qualified), Level III (experienced), 
or Level rv (ful~y competent worker) 'after considering the job ~eqtiirements, experience, education, 
special skills/otl}er requirements and supervisory duties. ·Factor~ to be considered when determining 

.. the prevailing 'wage level for a position include the complexity of the job duties, the level of 
judgment, the atnount aml.levet of supervision, and the level of understanding required to perform 
the job duties.4 1The U.S. Department ofLabor (DOL) emphasizes that these guidelines should not 
be implemented: in a mechanical fashion and that the wage level should be commensurate with the 
complexity of the tasks, independent judgment required, and amount of close supervision received. 

, The wage levels are defined in· DOL's "Prevailing Wage Determination PoliCy Guidance." A Level 
I wage rate is de,scribed as follows: 

Level I (entry) wage rates are assigned to job offers for begil1I1ing level employees 
.who have onl~ a basic understanding of the occupation. These employees perform 

3 For additional information on wage levels, see DOL, Employment and Training Administration's Prevailing 
Wage Determina~ion Policy Guidance, Nonagricultural Immigration~Programs (Rev. Nov. 2009), available 
on the. Internet at http://www .foreignlaborcert.doleta.gov/pdf/Policy ..:_Nonag_Progs. pdf. 
4 A point system is used to assess the comple~ity of the job and assign the wage level. Step 1 requires a "1" 
to represent the job's requirements. Step 2'addresses experience and must contain a "0" (for at or below the 
level of experience and Syp range), a "1" (low end of experience and: SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perform the job duties, a "1" (more than the usual 
education by one category) or "2" ,(more than the · usual education by more than one category). Step 4 
accounts for Spedal Skills requirements that indicate a higher level of complexity or decision-making with a 
"l "or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "l 1' entered. unless 
supervision is generally required by the occupation. . . 
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routine· tasks that require limited, if any, exercise of judgment. The tasks· provide 
experience and familiarization . with the employer's- methods, practices, and 

I . . . 

programs. The employees may. perforin higher leyel work for training and 
developmental purposes.· These employees work under close supervision and receive 

·specific hnstructions on required tasks and results expected. Their work is closely 
monitor~d and reviewed for accuracy: Statements that the job offer is for a research · 
fellow, h. worker in. trail)ing, or an internship are indicators that a Level I wage 

J . . . 

should qe considered. · . · . . ' · · 

See DOL; Employment and' Training Administration's Pr:e1/ailing Wage Determination Policy 
Guidance, Nonagr~cultutal Immigration Programs (Rev. Nov. 2009), available on the Internet at 
http://ww\V.for~ignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. . · 

Throughout th~ 'reco~d of proceeding, ·counsel claims that the proffered position involves complex, 
unique·· and/or specialized duties. For example, counsel states in response to the RFE that the 
position offere4 is "compleX' 'and sophisticated." Counsel further·· asserts the "job has great 
complexity and :responsibility" and that "it is clear that the skill,s, knowledge and ability to perform 
the job offen~d; requires a high degree ·of sophistication and .knowledge." Additionally counse.l 
reports that the ;'job has great complexity and responsibility." Counsel continues by stating that the 
"job duties hav~ great complexity, sophistication ahd responsibility" and that "it is clear that the 
knowledge, expertise, skills and ability to perform the job offered require a high degree of these 
attributes.~· Ac~ording to counsel, the beneficiary will be supervised by the chief executive officer. 
Additionally, in: the appeal, counsei claims that "the position offered involves duties of unique and 
complex nature.~· · 

The AAO ·must ;question the level of complexity, independent judgment and understanding required 
for the proffered position as the LCA is certified for a Level I entry-level position. This 
characterizationj·of the positi~n and the claimed duties and responsibilities as described in the record 
of proceeding conflict with the wage-rate element of the LCA selected by the petitioner; which, as 

I . .. . 

reflected in the discussion above, is indicative of a comparatively low, entry-level position relative 
to others within' the occupation.· In accordance with the relevant'DOL explanatory information on 
wag~ levels, this wage rate indicates. th:;J,t the beneficiary .is only required to have a basic 
understanding of the occupation;· that lie 'will be expected to perform routine tasks that require 
limited; if any,. exercise of judgment; that he will be closely supervised and his work closely· 
monitored and reviewed for accuracy;. and that he will receive specific instructions on required tasks 
·and exp~cted results. · · 

This aspect of the LCA undermines the credibility of the petition, and, in particular, the credibility 
of the petitioner's assertions regarding the demands, level' of responsibilities and requirements of 
the proffered position. As ·previously mentioned, it is incumbent upon the petitioner to resolve any 
inconsistencies ·in the record . by independent objective evidence. · Any attempt to explain .or 
reconcile such inconsistencies will not suffice unless the. petitioner submits competent objective 
evidence pointing to where the truth lies. ··M't:Ztter of Ho, 19 I&N Dec. 591-92. · 

Fuither, thy 'AAO no~es that th~ petitioner has failed to e~tabli~h that it would pay the beneficiary 
the r~quired wages for his work if the petition were granted. More specifically, the petitioner 
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claimed in theJ LCA · that the prevailing wage .· for "Accountants" . SOC (O*NET/OES) Code 
13-4011.01 for J-.os Angeles County (Los Angeles, California) for 7/2010- 6/2011 was $36,000 per 
year. However', a search of the Office'· of Foreign Labor Certification Data Center Online Wage 
Library reveals :that the prevailing wage for ":A~countants" in the area of intended employment was 
$43,410 p~r ye~.5 Thus, .the petitioner's offe~ed - wage to the· beneficiary of $36,000 per year is 
below the prev~;tiling wage for the occupational classification of "Accountants" in the area of 
intended eptplo~ment. The difference. in yearly wages is .$7,410. · · 

' . 

Under the H-lB program, a petitioner ~ust offe~ a beneficiary wages that are at least the actual 
wage level paidl by the petitioner to all other individuals with s}milar experience and qualifications 
for the specifif employment in question, or the prevailing wage level for the occupational 
classification .iri th~ area of employment, whichever is greater, based on the best information 

. l . . . 

available as~ of the time of filing the application. · See section 212(n)(l)(A) of the Act, 
8 U.S.C. § 1182.(n)(l)(A). 

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for 
the correct occJpational classification in order for it to' be found to correspond to the petition. ·. To 
permit otherwiJe would result in a peti~ioner paying a wage lower than that required by section 
212(n)(l)(A) of' the Act, by allowing that petitioner to simply submit an LCA for a different 
occupational ·category at a lower prevailing wage than the one that it claims it is offering to the 
beneficiary. As s\Jch, the petitioner has failed to establish tQ.at it would pay the beneficiary an 
adequate salaryifor his work, as required under th~ Act, if the getition were granted. Thus, for this 
reason as well, ~e H-1B cannot be ,approved; 

. Moreover, the generalrequirements for filing .immigration applications and petitions are set forth at 
I . . . . . . 

8 C.P.R. §103.2Ja)(1) as follows: · · 

. [E]very applicati~n. petitioner, appeal, motion, request, or other document submitted 
on the fqrm prescribed by this chapter shall be executed and filed in accordance with ' 
the instructions on the form, such instructions .. . being:hereby incorporated into the 

· particular section of the re&u~ations requiring its submission .. .. 

The regulations:· require that before filing a Form 1-'129 petitiqn on' behalf of an H-lB worker, a 
petitioner obtairi. a certified LCAfrom DOL in the occupational specialty in which the H-:-lB worker 
will · be employ~d. See · 8 C.P.R. §§ 214.2(h)(4)(i)(~) and 214,2(h)(4)(iii)(B)(l). The instructions 
that accompany the Form 1-129 also specify that an H-lB petitioner must document the filing of a 
laborcertificati6n application with DOL when submitting the Form 1-129. 

As noted below.. the regulation at 8 C.P.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an 
LCA does not constitute a determination that an occupation is a specialty occupation: 

5 For additional information - ~egarding the prevailing wage for Accountants in Los-Angeles, California; see 
the All Industri.es.Database for 712010" 6/2011 for _"Accountants;' at the Foreign Labor ~ertification Da,ta 
Center, Online , · Wage Library on . the Internet at 
http://www :flcdatacenter.com/OesQuickR~sults ~aspx?code= 13-2011 &area=3l 084&year= ll &source= I 
(visited January 9, 2013). · · · 
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Certific~tion by the Department of Labor [DOL] of a·labor condition application in 
· an occupational classification does not constitute a determination by that agency that 
the occupation in question is a specialty occupation. The director shall determine if 
the application involves a specialty occupation as defined in section 214(i)(l) of the 
Act. Th~ director shall also determine whether the p~icular alien for whom H-lB 
classification ·is s·ought qualifies to perform services in the specialty occupation as . 
prescribed in section ·214(i)(2} of tht: Act. · 

. -· ( . 

While DOLis ¢-e agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulation~ not~ that the Department of Homeland S~curity (DHS) (i.e., its immigration benefits 
branch, USCIS)

1 
is the department responsible for determining whether an LCA filed for a particular 

Form 1-qg act~ally supports that ·petition. See 20 C.f.R. § :655.705(b), which states, inpertinent 
p:,ut (emphasis added): . 

For H-lB visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached In doing so, the DHS determines whether the petition 
is supporte4 by an LCA which corresponds with the petition, whether the occupation 
named ih the [LCAJ is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-lB visa classification. 

The regulation ~t 20 C.F.R: § 655.705(b) requires that USCIS ensure that an LCA actually ·supports 
the H-lB petition filed on behalf of the beneficiary. Here, thepetitio~er has failed to submit a valid 
LCA that .corre.sponds to the claimed duties and requirements of the proffered position, that is, 
specifically, th~t corresponds to the ievel of work, respons~bilities and . requirements that the 
petitioner ascriqed to the proffered position and 'to the wage-level corresponding to such a level of 

. work, responsib.ilities and requirements in accordance with the pertinent LCA. regulations. 
I . 

The statements regarding the claimed level of complexity, independent judgment and understanding 
required for the ;proffered position are materially incons.istent with the certification of the LCA for a 
Level I entry-leyel position. This conflict undermines the overall credibility of the petition. The 
AAO finds that; fully considered ·in the. context .of the entire record of proceedings, the petitioner 
failed to establ~sh the nature of the proffered .position and in what capacity the beneficiary will 

. actually be employed. · · · · 

A review of the enclosed LCA Indicates that the information provided does not correspond to the 
level of work and requirements that the petitioner ascribed -to the proffered position and to the 
wage-level corresponding to such a level of work and requirem~nts in accordance with the pertinent 
LCA regulation§. As a result, everi if it were determined that the petitioner overcame the director's 

·basis for denial of the petition (which it has not), the petition .could ·not be approved for this 
independent reason. · · 

Based upon a complete review of the record of proceeding, the AAO agrees with the director that 
. the evidence fails to e~tablish 'that ~e position as described constitutes a specialty occupation. It 
should be noted that, for efficiency's sake, .the AAO hereby incoq)orates the above discussion and 
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analysis regarding the duties and _requirements of 'the proffered position into · each basis discussed 
below for dismissing the appeal. . . . 

For 'an H-lB petition to be granted, the petitioner must provide~ sufficient evidence to establish that . 
it will ~mploy the beneficiary in a specialty occupation posit~on! To meet its burden of proof in this 
regard, the petitioner must establish that the employment it is offering t'o the beneficiary meets the 
applicable! statutory and regulatory requirements. .· . . 

' 
Section 214(i)(l) of the A.ct, 8 U.S.C. § ·t184(i)(l), defines the term "specialty occupation" as an 
occupatiori, that requires: ·.· 

, · 

(A) theoretical and practical application of a bbdy of highly specialized 
knowledge, and 

;-. ' 

(B) · · attainment of a bachelor's or higher degree in the spe_cific specialty (or its 
equivalent) as· a minimum for entry into the occupation in the United States. 

The r~gulation at 8. C.P.R. § 214.2(h)(4)(ii) states,. in pertinent part, the following: 

Specialty · occupation means an occupation which [(i)] requl~es theoretic~! and 
pra.~tical application of a body of highly specialized krlowledge in fields of human 
endeavor including, but not limited to, architecture,! engineering, mathematics, 
physical sciences~ social ·sciences, medicine and health, education, business 
specialties, accounting1 law; theology, and ihe arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher. in: a specific specialty, or its equivalent, 
as a minimum fqr entry ihto the occupation in the Unite~ .States. · . 

. , 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty 'occupation, a proposed position 
must also meet one of the _following .criteria: . . 

. (1}, 

(2) 

(3) 

(4) 

A baccalaureate or higher degree or its equivalent is normally the minimum . 
reqt1irem~nt for eritiy into the particular position; · -.- · 

The degree requirement is common to·· the industry in parallel posltlons 
among similar organizations or, in the alternative, an ~mployer may show 
thaLits particular. position is so complex or unique that it can be performed 
only by an individual with a degree; 

. ~ 

The employer no_rmally requires ~degree or its eql}ivalent for the position;-or 

. . 

· The nature · of the . specific duties [is] so sp~cialized and complex that 
' knowledge required 'to perform .the duties is usually associated with the ' 

attainment of a baccalaureate or higher degree. · 

As a threshold issue~ it is not~d that 8 C.F.R. § 214.2(h)(4)(iid(A) must logically be read togethe-r 
· wi_th section 214(i)(l) ofthe Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatO!Y 
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language must be construed in harmony with the thrust of the rei a ted provisions and with the statute 
as a whole'. SeeK Mart Corp.v. Cartier, Inc., 486 U.S. 28i, 291 (1988) (holding that construction 

· of language which takes into_ accourit the design of the statute as a whole is preferred); see also 
COI'f Independence Joint Venture v. Federal Sav .. and Loan Ins. Corp., 489 U.S. 561 (1989); 

· Matter of' W-F-, 21 I&N Dec. ~503 (BIA 1996). As such:, the criteria stated in 8 C.F.R. 
·: ·§ 214.2(h)(4)(iii)(A) should logically be read as· being ne_cessa.ry but not necessarily sufficient to 
meet the s_tatutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as ;stating the necessary and sufficient conditioi:ls for meeting the definition of specialty 

- occupation would result in particular po'sitions meeting a condition under 8 C.F.R. 
· § 214.2(h)(4)(iii)(A) but notthe statutory or regulatory definition. SeeDefensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogic.al and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must theieforebe· read as stating additional requirements that a position must · 
meet, supplementing the. statutory and regulatory definitions of specialty occupation. 

. . 

Consonant with section 214(i)(1) ofthe Act and the regulation ~t 8 C.F.R. § 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not \ 
just any baccalaureate or higher degree; but on~ in a_ specific. sp'ecialty that is directly related to the 
proffered position. See Royal Siam Corp. v. Cher(off, 484 F.3d 139, 147 (lst Cir. 2007) (describing 
"a degree requirement in a specific specialty" as "one that "relates directly to the duties and 

. responsibilities ·of a particular position") . .Applying 'this standard, USC IS regularly approves H-l B 
petitions for qualified aliens who are to be employed ·as engineers, computer scientists, certified 
public accountants, college professors, and other such occupations. These professions, for which 
petitioners have regularly been ·able' to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the 
duties and responsibilities of the particular position, fairly~ represent the types of specialty · 
occupations that Congress contemplated when it created the H-1B visa category. 

To make its det~rmination whether the proffered po~ition qualifies as a speci_alty occupation, the 
AAO next turns to the criteria at 8 C.F.R. § 214,2(h)(4)(iii)(A). , 

L 

The AAO will first review _the record of proceeding in rel!ltion to the criterion at 8 C.F.R. 
' § 214.2(h)(4)(iii)(A)(l), which requires that a baccalaureateor higher degree in a specific specialty 
or its equivalent is normally the minimum re_quiremeQt for entry into the particular position . 

. · ., 

The petitiqner stated that the b,em!ficiary ~ould be employed iq an accountant position. However, 
to determipe whether a particular job qualifies ·as a specialty occupation, USCIS does not simply 
rely on a position's title. · As previously mentioned, the specific duties of the proffered position, 
combined with the nature of the petitioning entity's business operations, are factors to be 

- considered. · USCIS must exaniine the ultimate employment of the alien, and determine whether the 
_position qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. The 
critical element is not the title of the position nor an employer's self-imposed standards, but whether 
the position actually requires the theoretical and practical :· application of a body of highly 
speciaiized knowledge, and the attainment of a baccalaureat~. or higher degree in · th!! speCific 
specialty as the minimum for entry into the occupation~ .as required by the Act. 
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The AA.O recognizes DOL's Occupational Outlook Handbo~k (lfandbook) as an authoritative source 
on the· duties and educational requirements of the wide variety of occupations. that it addresses.6 As 
previously discussed, the peti~io11er assert~ in LCA that the· proffered position falls und~r the 
occupational category "Accountants." ' 

The AAO reviewed the chapter of the Handbook entitled "Accountants and Auditors," including the 
sections re'garding the typical duties and requirements for this occupational category.7 However, the 
Handbook. does not indicate that "Accmmtarits" comprise an occupational group for which at least a 
bachelor's:'degree in a specific' specialty, or its equivalent, is normally the minimum requirement for 

· entry into the occupation. 
. ' . 

The subsection entitled "What Accountants and Auditors Do" states the following about the duties 
of this occupation: ' 

Accountants_ and'auditors prepare and examine financi{ll records. They ·ensure that 
financial records are accurate and that taxes are paid properly and on time. 
Accountants and auditors assess financial operations and work to help ensure that 
org.anizations run efficiently. 

I , 

Duties . . . 
Accoun~ants and auditors typically do the following: · · 

• .Examine financial statements to be sure that they are accurate and comply· with 
laws and regulations · · 

• Compute taxes owed, prepare tax returns, and ensure that taxes are paid properly 
and on time 

• IIlspect account books and accounting systern.s for effiCiency and use of accepted 
.. accounting procedures · ·· 

• · Organize and maintain financial records 
• Assess financial operations . and make. best-practices. recommendations to 

management . 
• Suggest ways to reduce costs, enhance revenues, and·i~prove profits 

. · IIl addition to exa~ining and pr~paring financial documentation, accountants and 
auditors must explain their findings .. This includes face-.to-face meetings with 
organization managers and individual clients, and preparing written reports. 

( ' . ' 
\ .. 

Many acco':llltants· and auditors specialize, depending o~ the particular organization 
that they work for. Some organizations specialize in assurance services (improving 

6 All of the AAO's references are to the2012-2013 edition of the Handbook, which may be accessed at the 
Internet site http://www.bls.gov/OCO/. · ... . 
7 For additional information on the occupational category "Accountan~s," see U.S. Dep't of Labor, Bureau of 

·Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Accountants and Auditors, on the Internet at 
http://www .bls.gov/ooh/Business~and-FinanciaVAccountants-and-auditors.htm#tab-1 (last visiteq January 9, 
2013). ' . ' 
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the quality or context of information for decision makers) or risk management 
(determining the probability qf a misstatement on financial documentation). Other 
org~izations specialize.in specific industries, such as healthcare. 

Some workers with a backgrotmd in accounting arid · auditing teach in colleges and. 
universities. For Il1.0te iriformation; see the profile on postsecondary teachers. 

The four main types of accountants and auditprs are the following: 

Public accountants dp a ·broad range of accounting, auditing; tax, and consulting 
tasks. Their clients inClude corporations., governments, and individuals. 

Th~y ·work with financial documents that clients are required by law to disclose. . . 

Th~se inclU;de tax forms and balance ~heet statements that ·,corporations must provide 
. potential inve~tors. For example, some public accm,mtants concentrate on tax 
matters, advising corporations about' the tax advantages of certain business decisions 
or preparing individual inconie tax r~tums. · 

. . . . 

External auditors review clients' "financial . statements and inform investors and
authorities that the statements ~ave been correctly prepared and reported: 

Public accountants, many _ of .whom are . Cet1ified Public Accountants· (CPAs), 
generally have their own bus·i~esses or work for public accounting firms. 

. . 

. Some public accountants specialize in forensic accounting, investigating financial 
crimes, such as securities fraud and embezzleiuent, bankruptcies and contract 

·disputes, .and other complex and possibly criminal financial transactions. Forensic 
accountants combine their knowledge . of accounting !and finance with law and 
investigative techniques to ·determine if an activitY. is illegal. Many forensic 
accountants work closely With law enforcement personnel and lawyers during 

. inves~igations and often appear as expert witnesses during trials. 

Management accounta11ts, also called cost, managerial, ·industrial, corporate, or 
private accountants, record arid analyze the financial information of the organizations 

· for . which . they work. The information that management accountants prepare is · 
intended for internal u~e by business managers, not bytlie general public. 

They often . work on budg~ting and =performance eval11ation. ·They. may also help 
organizations pj~ the ~ost of doing business. Som~ may work with financial 
managers on asset. management, which involves planning and selecting financial 
investments such as stocks, bonds, and real estate. . 

., . . 

Government accountants · maintain and examine the . records of government 
agenCies an'd audit private businesses and individuals whose activities are subjeCt to 
govehuilent regulatibns or t~xation. Accountants employed by federal, state, and 
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local goveffi,ments 'ensure that revenues-are received and spent in _accordance with 
_ laws and regulations. 

Internal auditors check for mismanagement of an organization's funds.- .They 
identify ways to improve the processes for finding and eliminating waste and fraud. 

_ The practice ·of internal auditing is not regulated, but the Institute of Internal 
Auditors (IIA) provides generally accepted standards . 

. Information technology .auditors are internal auditors who review controls for their 
organization's computer· systems,_ to ensure that the financial data comes from a 
reliable source. \ . 

U.S. Dep't of Labor~ Bureau. of Labor St~tistics, Occupationql Outlook Handbook, 2012-13 ed., 
Accountants and -· Auditors, on the Internet at http://www.bls.gov/ooh/Business-and
Financial/Ac~ountants-aJld~auditorS.htm#tab-2 (iast visited January 9, 2013). 

The narrat!ve of the Handbook indicates tha(govemment accountants work in the public sector, and 
internal auditors check · for mismanagement, waste or .fraud. These descriptions of accountants 
clearly do not apply to the proffered position. Morebver, undenhe Handbook's description, public 
accountants are usually Certified Public Accountants (CJ;>As) with their own business or employed 
by accounting firms. - -

When reviewing the Handbook, the AAO must again _note ; that the petitioner designated the 
· proffered position as a Levell( entry level) position on the LCA. This designation is indicative of a 
comparatively low, entry-level position -relative to others within the occupation. That is, in 
accordance with the relevant DOL explanatory information on wage levels, this wage rate indicates 
that the beneficiary 1s only required to have a basic understanding of the occupation and carries 
expectations that the beneficiary perform routine .tasks that require limited, if any, exercise of 
judgment; that he would be closely. supervised; that his work would be closely monitored and 
. reviewed for accuracy; and that he would receive .. specific instructions on required tasks and 
expected results. Furthermore, the Handbook . reports that certification may be advantageous or 
everi required for some accountant positions.' However, tl}e AAO notes that there is no indication 
that the petitioner requires the b~neficiary to· have obtained the designation CPA, Certified 
Management Accountant (CMA) or any other professional designation ~o serve in th~ proffered 

· position. 

While the Handbook states that . most accountant positions ·require at least a bachelor's degree in 
accounting or a related field, the Handbook continues by stating the following: 

In some cases, graduates of coriununity colleges, · as well as bookkeepers and 
accounting clerks who meet the education and experierirce requirements set by their 
employers, get j~mior accounting positions and advance to accountant positions by 
showing' their accounting skills·on the job. - · -
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U.S. Dep't of Labor, Bu,t:eau of Labor \Statistics, Occupationa,l Ouilook .Handbook, 2012-13 ed., 
Accountants and Auditors, on the 'Internet at http://www.bls.gov/ooh/Business-and
Financial/A~countants-and-auditors.htm#tab.-4 (last visited January 9, 2013). 

The Handbook reports that so~e graduates from junior colleges. or business or correspondence 
schools, (\S well as bookkeepers and accounting clerks meeting education and experience 

. requirements set by employers, . can advance to accountant ' positions by demonstrating their 
·accounting skills. That is, the Handbook reports that individuals who have less than a bachelor's 
degree in :a specific specialty, or its equivalent, can obtain junior accounting positions and then 
advance ~o accountant positions. The Handbook does not state that this education and experience 
must beth~ equivalent to at least a' bachelor's degree in a specifi~ specialty. The Handbook does not 
indicate that· at least a bachelor's degree in ·a specific· speCialty is normally the minimum 
requirement for entry into this occupation. Rather, the occupation accommodates a wide spectrum 
of educational credentials·, including less than a bachelor's degree in a specific specialty. The 
Handbook states that most accountants and au~itors need at leasta bachelor's degree, however, this 

· statement does not support the view that any accountant job qualifies as a specialty occupation as 
"most" is not indica~ive that a. particular position within the :wide spectrum of accountant jobs 

·normally requires a~ least a bachelor's degree in a specific specialty, or its equivalent. 8 More 
specifically, "most" is not indicative that a position noim'ally requires at least a bachelor's degree in 
a specific specialty, pt its equivalent, (the criterion at 8 C.F.R'. § 214.2(h)(4)(iii)(A)(J)), or that a 
position is'. so specialized. and complex as to require knowledge usually associated with attainment 
of a ba~calaureate or higher degree in · a specific · specialty (the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4)). Therefore, even if the proffered position were determined to be an 
accountant position, the Handbook does not support the assertion that at least a bachelor's degree in 
a specific specialty, or its equivalent, is· normally tl1e minimum requirement for entry into the 
occupation. 

In support of the assertion that the proffered position is a specialty occupation, counsel references 
DOT and claims that the position of "Accountant" is assigned a Specialized Vocational Preparation 
(SVP) of 8. The AAO notes that DOT was last updated in 1991 (approximately 20 years prior to 
the ~ubmission of the H- iB petition) and has been supersede~ by O*NET.9 The chronological 

8 For instance, the first defi.nition of "most" in Webster's New Collegiclfe College Dictionary 731 (Third 
. Edition, Hough Mifflin' Harcourt 2008) is "[g]reatest in number, quantity, she, or degree." As such, if 

merely 51% of the positions require at least a bachelor's degree in specific. specialty, it could besaid that 
"most" of the positions require such a degree .. It cannot be fourld, therefore, that a particular degree 
requirement for "mos(' positions in a given occupation equates to a normal minimum entry requirement for 
that occupation; much tess for the particular position proffered .by the petitioner (which is designated as a 
Leve,l I position in the LCA). Instead, a normal minimuqt entry requirement is one that denotes a standard 

·entry requirement but recognizes that certain, limited exceptions to that standard may exists. To interpret 
this provision otherwise would run directly contrary to the plain language of the Act, which requires in part 
"attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum for 

· entry into the occupation in the United States."§ 214(i)(l) of the Act. , 
9 See, for instartce, this . note at the opening page of the U.S. Department of Labor Internet site at 
http://www.oalj.dol.gov/libdot.htm (accessed by the AAOon Ja'nuary 9, 2013): . 



(b)(6)
Page 18 

. element of this resource materially diminishe~ its evidentiary value as an indication of current 
practices in the industry and counsel has failed to 'establish how this material is relevant to this 
proceeding. That is, counsel has failed to establish the relevancy of DOT here to establish the 
current educational requirements for entry into the occupation. 
.. - . ; . ; . . . ' ' 

Furthermore, the AAO finds that the DOT does not support the assertion that assignment of an SVP 
rating of ~- is indicative of a specialty . occupation. This is ob~ious . upon reading Section II of the 
DOTs Appendix C, Components of the Definition Trailer; which addresses the Specialized 
Vocational Preparati.on (SVP) ra~ing system.10 

. The section reads: ·. 

II. SPECIFIC VOCATIONAL PREPARATION (SVP) 

· Sp~cific Vocational Preparation is defined as·th·e amount of lapsed time required by a 
typ.ical worker to learn the techniques, acquire the iriformation, and develop the 
facility needed for average performance in a specific job-worker situation. 

This training may he acquired in a school, work, military, institutional, or vocational 
environment. · It does . not in<::hide the orientation time required of a fully qualified 
worker to become ·accustomed to the special condition;s of any new job. Specific 
vocational .training includes: vocational education, .apprenticeship training, in-plant 
training, on~ the-job ··training;· and essential experience in other jobs. · 

' . . . . ;•. . 

Specific vocation~l tniining includes training g1ven m -any of the . following 
circumstances: 

a. Vocational education (high school; conimercial or .shop training; technical school; · 
art .. school; 'and. that part of college training which is organized around a speCific 
vocational objectiye); . · . . 

.b. Apprenticeship training (for apprenticeable jobs only); 

c. In-plant training (organized classroom study provided by an employer); 

d. On~tpe;.job training (serving as Jeainer or .tr~inee . on the job under the instruction 
of a qualified worker); - · . ·-

e._ Essential experience in other jobs ·(serving ·in less respon~iblejobs which lead to 
' . . . ' ' . . 

· The D.ictionary of Occupational Title~ (DOT) was created b)i the Employment and Training 
. Administration, and was last updated in 1991. It is included Qn the Office ofAdministrative . 
. Law Judges· (OAiJ) web site because it was a standard reference in several types of cases 
adjudiCated by the OAU, especially . in older labor~related immigration cases. The DOT, 
however, has been replaced by the O*NET. · . . ._ 

.[Emphasis in the original.] · 
10 'section II of ~he DOTs Appendix C, Components of the Definition Traiier can be found at the foliowing 
Internet website: http://www palj .dol.gov/PUBLIC/DOT !REFERENCES/DOT APPC. HTM . . 
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the higher bade job ot servi.ngin other jobs which qualify)~ 

The following. is .. an explanation of the various levels of specifiC vocational 
preparation: 

Level · Time · 
1 Short demonstration only . 
2 Anything beyond. short demonstration up to and 'including 1 month 
3 Over 1 m.onth up to and including 3 months 
4 · Over 3 months up to and including 6 months 
5 Over 6 months up to and including 1 yea~ 

. 6 . Over l year up to and including 2 years 
7 Over 2 year~ up to and including .4 years 
8 Over 4' years up to and including 10 years 
9 Over 10 years 

Note: The levels of this scale are mutually exclusive and do not overlap. 

Thus, an SVP ratingof 8 does not indicate that at least a four-year bachelor's degree is required, or 
more importantly, that such a degree must be in a specific specialty closely related to the occupation 
to which this rating is assigned.·· Therefore, the DOT illformation is not probative of the proffered 
position being a specialty'occupation .. 

It is incumbent on the petitioner to provide sufficient evidet:tce to establish that the particular 
position that it proffers would necessitate services at· a level requiring the theoretical and practical 
application of at least a bachelor's degree level of a body of highly specialized knowledge in a 
specific specialty. As previously mentioned, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides 
that "[a]n H-1B petition involving a specialty occ4pation shall be. accompanied by 
[d]ocumeritation ... ,.or any other required evidence sufficient t{J establish ... that the services the 
beneficiary is to perform are in a specialty· occupation.'' Going on record without supporting 
documentary evidence is ·not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm.~r 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190(Reg. Comm't 1972)). 

The fact that a person may be employed in a position designated as that of an accountant and may 
.apply some accounting principl~s in the course of his or her job is not in itself sufficient to establish the 
position as·. one that.' quali.fies as a specialty occupation. Thus, it is .incumbent on the petitioner to 
provide sufficient evidence ·to establish that its particular position would necessitate accounting 
services at a level requiring tl_le theoretical and practical application of at least a bachelor's degree level 
of krtowledge in accoun~irig.. This, tlie petitioner has failed to do . 

. Based upon a complete review of the record of proceeding, the ·AAO finds that in the instant case,· 
the petitioner has not e·stablished that the proffered position falls under an occupational category for 
w:hich the· Handbook, or other authoritative source, indicates that normally the minimum 
requirement for entry is _at least a bachelor's degree in a specific specialty, or its equivalent. 
Frtrthemiore;. the duties and requirements of the proffered position. as described in the record of 
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proceeding by the petitioner do not indicate that the position .is ·one for. whi~h a baccalaureate or 
higher degree in a · specific. specialty,. or its equivalent, is normally the minimum requirement for 
entry. Thus, the petitioner failed to satisfy the criterion at 8 C.P.R.§ 214.2(h)(4)(iii)(A)(l). 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 "C.P.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for · .a petitioner to establish that a 
.requiremept of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) paralle~ to the proffered position; and (2) 
located in organizations t:h~t are similar to·the petitioner. . ' 

.. \ 

In deterniining \Vhether there is such a common degree requi~ement, factors often considered by 
USCIS . include: whether the Handbook reports that the industry ·requires a degree; whether the 

· industry's 'professional association has made a ·degree .a minimum entry requirement; and whether 
letters or affidavits from rrrins or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Ren'o, 36 F. Supp. 2d at 1165 (quoting 
Hird/Blaker Corp. v~ Sava, 712 F. Supp. at 1102). . . 

J . . . . . . . 

·. As previously discussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or other authoritative source; reports an industry-wide 'requirement of at least a 
bachelor's degree in a specific specialty or its equivalent. Thus,: the AAO incorporates by reference 
the previous discussion .on the matter. Also, there are i).o submissions from professionat' 
associations or similar firms in the petitioner's industry atte~ting that individuals employed in 
positions parallel to the proffered position are routinely required to have a minimum of a bachelor's 
degree. in a specific specialty or its equiv~lent for entry into those positions .. 

Thus, based upon a ·complete review of the record, 'the petitioner has· not established that a 
requirement of a bachelor,.s or.higher degree in a. specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: ( 1) paralle.l to the proffered position; and (2) 
located in organizations . that are similar .to the petitionet:. Fqr the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8 C.P.R. '§ 214.2(h)(4)(iii)(A)(2). 

The AAO-will next consider the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that the proffered posit~on is "so complex or unique" that it 
can be performed only by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. ·· · 

·In response tb the RFE, counsel ·submitted documentation regarding the petitioner's business 
operations, including the following: 

.,, · 

• Documentation (dated May · 2009) ind.icating, that Metro link recommended to its 
·board of directors that the petitioner be awarded a contract. No evidence was 
· presented that the petitioner was actually granted the ,contract. 

• Two priri~outs from the Bureau of Security and Investigative Services confirming 
the peneficiary's licenses/registrations/permits. · . · · · 

• ,Quarter! y wage reports for the first and second quarters of 2011; 
• ADP Easy Pay reports for the first and second quarters of 2011. 
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·• .• One-page brochure regarding the petition~r's business operations. 

The .quart~rly wage reports and the ADP Easy Pay reports refer. to the petitioner as "client." Thus, it 
appears that neither document was prepared ·by the petitioner; but rather the documents were 

·prepared by anoth~r party. __ 

The · AAO reviewed the r~cord in· its entirety and finds that the pet~tiol1er has riot provided sufficient 
·documentation to support a claim that its particular position is so complex or .unique that it can only 
be performed by an ·individual with a baccalaureate ot higher'degree in a specific specialty or its 
equivalent. This · is further evidenced by ' the . LCA submitted ;by the petitioner in support of the 

· instant petition: Again, the LCA indicates .a wage level based upon the occupational classification 
"Accountants" at a Level I (entry level) wage: The petitioner designated the position as a Level I 

. position (the .lowest of four assignable wage levds), which~ DOL · indicates is appropriate for 
"beginning level employees who have only a basic understanding of the occupation." · Without 
further evidence, it is . simply ilotcredible that the duties of the petitioner's proffered position are 

·complex or unique as such a position would likely be classified at a higher-level, such as a Level IV 
. (fully competent) position, requiring a significantly higher prev~iling wage. A Level IV position is 

designated by DOL for employees who "use advanced skills and diversified knowledge to solve 
unusual and complex problem~,. "11 

· · . ,. · · . · · . . . 

. , 
The AAO ·acknowledges that the petitioner and courisel may beiieve that the duties of the proffered 
position ~e complex and/or unique, however, the AAO finds that the petitioner has failed to explain 

· or clarify which of the duties, .if any, of the proffered position would be so .complex or unique as to 
be distinguishable frqm those of similar but non-degreed or non-specialty degreed employment. 
The petitiqner submitted general job descriptions for the proffered position. The descriptions do not 
specifically identify any tasks that are so complex or uniqtfe that only a specifically degreed 
individual could perforni them. Moreover, the petitioner failed :to provide documentary evidence to 
establish that the duties performed by the beneficiary invol~e ahy particular level of complexity or 
uniqueness. Thus, . the record l~cks sufficient probative evidence to distinguish the proffered 
position as more complex or unique from other positions that can be performed by persons without 
at l~ast a bachelor's degr~e in a specific specialty, or its equivalent. The AAO hereby incorporates 
into this· analysis this· decision's earlier comments and findings regarding the generalized level of 
the ir1formation and evidence provided with regard to the proposed duties and 'the position that they 
are said to comprise . . As reflected in those earlier comments imd findings, the petitioner has not 
developed or established complexity or uniqueness as attributes ~ of the proffered position that would 
require the serviCes of ·a · person with at ·least a bachelor's degree in a specific specialty, or its 
equivalent. . 

·' 

·Moreover, the petitioner 'failed to credibly derp.onstrate exactly what the beneficiary will do on a . . . 

·day-to-day basis such that complexity or uniqueness can even be determined. Notably, the 
description . of the job duties submitted by the petitioner in the support .letter and submitted by 
counsel in response to the RFE differ significantly and fail . to sufficiently develop relative 

11 
· For additional iilfo~ation ori wage levels, . see DOL, Employment and Training Administration's 

Prevailing :Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), · 
available on the Internet at http://www.foreignfaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. · 
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. corn:plexity·ot uniqueness as an aspect of the proffered position. · Specifically, the p~titioner failed to 
demonstnite how the accountant duties described in the record 9f proceeding require the theoretical 
and practi~al application of a body of highly specialized knowledge such that a bachelor's or higher 

·degree in ~a specific specialty; or its equivalent, is required tp perform them. For in~t~mce, the 
petitioner 'did not submit information relevant to a detailed course of study leading to a specialty ., 
degree and did not establish how such a curriculum is necessary to perform the. duties of the 
position. While a few related courses may b.e beneficial, or in some cases even required, to perform 
certain duties of an accountant position, the petitionerhas failed to demonstrate how an established· 
curriculum of such courses le~ding to a baccalaureate or higher degree _in a ~pecific specialty or its 
equivalenris required to perform .the duties ofthe proffered position. ·: 

The evidence of record ·does not establish that this. position is significantly different from · other 
accountant positions such :that it refutes the Handbook's infm;mation to the effect that there is a 
spectrum of acceptable path,s (e.g., co~munity 'college and/or experience) for accountant positions. ' 

' ' 

In other wotds, the record . lacks sufficiently detailed infotn1ation to distinguish the pr,offered 
position as unique from or '>more complex than accountant positions that can be performed by 
persons without at least a bachelor's degree in a sp~cific specialty or its equivalent. 

• ~ I ' 

Consequently, as the evidence in_ the record of proceeding does 'not show that the proffered position 
is · so complex or unique· that it. can be performed only by a person with at least a baccalaureate 
degree in a. speCific specialty, or its equivalent,· the petitioner has not satisfied the second alternative 
pro~g of 8 C.F,R. § 214.2(h)(4)(iii)(A)(2): . 

-·· - ' 

The . third ·.critedon of.8C.F.R. §.214.2(h)(4)(iii)(A} entails an employer demonstrating· that it 
normally requires a bachelor's degree in a -specific specialty, or its equivalent, for the position. To 
this end, the AAO usually r~views the petitioner's past recruiting and hiring practices, as well as 
information regarding employees who previpusly held the posi~ion. 

To Satisfy this criterion, the record must establish that a petitioner'.s imposition of a degree requirement 
is not merely a matter of preference for high-caliber candidates but is necessitated by performance 
requiremepts of the position. ·In the instant case, the record does not establish a prior history o't 
recruiting 'and hiring for the proffered position only persons with at least a bachelor's degree in a 
specific specia1ty, or its t:iiuivalent. · · . · 

While a petitioner may believe or otherwise assert that a proffered position requires a specific 
degree, that opinion alone without corroborating ~vidence cannot establish the position as a 
specialty QCCupation. Were users limited solely to reviewing'' a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States. to 
perform any occupation as long as- the petitjqner artificially created a token degree requirement, 
whereby .all individuals employed. }n a particular pos~tion possessed a baccalaureate or higher 
degree in the specific specialty or its equivalent: See Defensor v. Meissner, 201 F. 3d at 388. In 
other -words, if a petitioner's stated degree requirement is only. designed to artifiCially meet the 
standards· for an H-l.B vi~a and/or to _underemploy an individual in a position for which he or she is 
overqualified ari.d if th~ proffered position does not in fact require such a specialty degree or its 
equivalent to· perform its duties, the occupation would not meet the statutory pr regulatory definition . 
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of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R.' § 214.2(h)(4)(ii) (defining the term 
"specialty occupation"). · 

In· the instant case, the petitioner did not provide the total nurrtber of people it has employed to serve 
in the proffered position. The petitioner also did not · submit any documentation . regarding 
employees who have previously held the position. In response to the RFE, counsel submitted a 
documententitled "Notice of Job Opening." Notably, the document is not on the petitioner's 
letterhead and/or endorsed by the petitioner. The document is not dated. The petitioner and counsel 

_ did not submit any documentation to establish that .the text was *ctually published or posted. · 

The petitioner stated in the Form 1-129 petition that it has 102 employees and that it was established 
in 2004 (approximately ~even years prior to the H-1B submission). Thus, the submission of the text 
of one notice over a seven year period is not persuasive in establishing that the petitioner normally 
requires at least a bachelor's degree in a specific specialty, or its :·equivalent, for the position. 

Upon review of the record, the petitioner has not provided sufficient evidence to establish that it 
normally requires at least a bachelor's degree in a specific ~pecialty, or its equivalent, for the 

"- proffered , position. . Thus, the petitioner has · not satisfie~ the third criterion of 8 C.F.R. 
. § 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the spe~ific duties is so specialized and complex that the knowledge required to perform them is 
usually associated :with the attainment of a baccalaureate or higher degree in a specific specialty or· 

. its equivalent.. · ' ·-

In the instant case, counsel submitted a ,;Table of Content$" for documentation submitted in 
response to the RFE. ··. The document states that promotional materials and .advertisements of the 
petitioner are being submitted to substantiate the petitioner's claim of complexity and specialization 
of the business activity. The AAO reviewed the information and acknowledges that the petitioner 
submitted a one-page br<?chure regarding the petitioner's businyss. In addition, the AAO reviewed 
all of the additional evidence submitted in support of the H-1B petition, including documentation 
rega.rding 'the petitioner's business operations. For example, the petitioner submitted the following 
evidence: · 

• Documentation (dated May 2009) indicating that : recommended to its · 
board of directors that the petitioner be. awarded a .. contract. No evidence was . 
presented that the petitione(was actually granted the·contract. 

· • Two printouts from the Bureau of Security and Investigative Services confirming 
. the beneficiary's licenses/registrations/permits. 

· • . Quarterly wage reports for the first and secpnd quarters of 2011. 
• ADP Easy Pay reports for the first and second quarters of 2011. 

Upon review, of file record of the procee<iing, the AAO notes that the petitioner has not provided 
sufficient probative evidence to satisfy this criterion of the regulations. In the instant case, relative 

· speCialization -and complexity have not been sufficiently qeveloped by the petitioner as an aspect of 
the proffered position. · That is, the proposed du~ies · have · ilot been described with sufficient 
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specificity to establish that they . ~e m~re : specialized ~nd . complex than positions that are not 
·. u~ually associated with at least~ bachelor's degree in a specific specialty or its equivalent. 

' ' ,' ' ' . . . 

As reflected m this decision's''earlier comments and findings with regard to the generalized level at 
which the .proposed duties are described, the petition~r has not. presented the proposed duties with 
sufficient specificity and substantive content to even establish relative specialization and complexity 
a~ . distinguishin-g characteristics of those duties, let alone that they are at a level that would require 
knowledge usually associated with attainment of at least a bachelor's degree in a specific specialty, 
or its equivalent. · The .propose<:~ _ duties . have not been described with sufficient specificity to 
establish their nature a~ more ~pecialized and complex th~ the na:ttire of the duties of other 
positions in the pertinent .occupational category whose performance does not require the application 
of knowledge requiring attainment of at least a bachelor's degree · in a specific specialty, or its 
equivalent. . . · · 

' . . . . . -

Moreover, the AAO also .reiterates. its earlier comments and findings with regard to the implication 
of file petitioner's ·designation of the proffered position in the LCA as· a Level I (the lowest of. four 
assignable levels) .. That is, : the proffered position's Level I wage designation is indicative of a low, 
entry-level position relative to others within the occupational category of "Accountants," and hence 
onenotl~ely distinguishable by relatively specialized. and complex ·duties . . As noted earlier, DOL 
indicates that a Level I designation is appropriate for "beginnirig level employees who have only a 
basic understanding of the occupation." .Without further evidence, it i~ simply not credible that the 
petitio~er's proffered position is .one ·with specialized and complex duties as . such a position would 
likely be classified at a .higher..: level, such as a Level IV (ful)y competent) position, requiring a 
significantly higher prevailing· wage. For instance, as previously mentioned, a Level IV (fully 
competent) position is designated by DOL for employees who "use advanced skills and diversified 
knowledge to soive unusual and complex problems." • 

. . ' 

. . . 

Upon review of the record of proceeding, · the AAO finds that the petitiOner has submitted 
inadequat~ probative._evi~ence td s~tisfy th~s criterion ofthe regulations. Thus, the petitioner has 

· not established that the duties of the. position are so specialized and complex that the knowledge 
required·t·o perform th~ duties is'usually associated with the attainment of a baccalaureate or higher 
degree in a specific specialty~ or its equivalent. The AAO, therefore, concludes that the petitioner 
failed to Satisfy the criterion at 8 CF.R. § 214.2(h)(~)(iii).(A)(4). 

The petitioner has f~iled to · :establish that . it · has · satisfied any of the criteria at 8 C.F.R. 
§ 214.2(4)(4)(iii)(A) arid; therefore, it cannot be found that the proffered position qualifies as a 

· specialty oc-cupation. The appeal will be dismissed and the petition denied for this reason. · 
.. . 

' . . . ' '· . . . •' .~ . I ,. . 

An application or ·petition th~t fails to comply with ~he technical requirements of the law may be 
denied by the AAO, even if the service ·center does not identify all of the grounds for denial in the . . - . . ' . 
initial decision.- See Spencer Enterprises, Inc. v. United States, 229 .F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, , 345 ·F.~d 683 (9th Cir.' 2003);see, ~lso Soltan~ v. DOl, 381 F.3d 145 (noting that 
the AAO conducts appellate reviewon a de novo basis). · . . . . . 

' · . .· ·. . 

· Moreover, w.heh the AAb. de~ies a· petition on m~ltiple alte~a~ive grounds, a plaintiff can succeed 
on a challenge bnly if it shows that tl)e AAO abused its discretion with respect to all of the AAO's 
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, .. 

. enumerated grounds. See Spencer Enterprises, /~c. v. United States, 229 F. Supp. 2d at 1043, aft d. 
345 F .. 3d 683. · 

. . . . 

The petition will be denied · and the appeal dismissed for the above stated reasons, with each 
considere<f as an independent and alternative basis for the decision. ·In visa petition proceedings, the 

. burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act. Here, that burden ha!i not been met. 

ORDER: .. The appeal is dismissed. The petition is denied. 

/ 

.'· 


