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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dism\ssed. 
The petition will be denied. 

In the Petition for a Nonimmigrant Worker (Form 1-129), the petitioner describes itself as an 
outdoor furniture business with five employees. It seeks to employ the beneficiary in what it 
designates as a sales area manager position and to classify him as a nonimmigrant worker in a 
specialty occupation pursuant to section 101 (a)(15)(H)(i)(b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition on the grounds 
that the petitioner failed to establish that the proffered position qualifies for classification as a 
specialty occupation. 

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting· ; 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form 1-2908 and supporting materials . The AAO 
reviewed the record in its entirety before issuing its decision. 

The issue before the AAO is whether the petitioner's proffered position qualifies as a specialty 
occupation. To meets its burden of proof in this regard, the petitioner must establish that the job . 
it is offering to the beneficiary meets the applicable statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: -

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor' s or higher degree in the specific specialty (or 
its equivalent) as a minimum for entry into the occupation in the 
United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent pmt, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health , 
education, business specialties, accounting, law, theology, and the arts, and 
which [(2)] requires the attainment of a ·bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed 
position must also meet one of the following criteria: 

( 1) A baccalaureate or higher degre~ or its equivalent is normally the 
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minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be. 
performed only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the 
position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together: 
with section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
prefened); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489, 
U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. § 
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 
214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. 
v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position") . . 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to; 1 • 

be employed as engineers, computer scientists, certified public accountants, college professors, 
and other such occupations. These professions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree 
in a specific specialty or its equivalent directly related to the duties and responsibilities of the 
particular position, fairly represent the types of specialty occupations that Congress contemplated 
when it created the H-1B visa category. 

To dete1mine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature of 
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the petitioning entity's business operations, are factors to be considered. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title 
of the position nor an employer's self-imposed standards, but whether the position actually requires 
the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry 
into the occupation, as required by the Act. 

In support of the Form I-129, the petitioner submitted the following, inter alia: (1) the 
petitioner's support letter dated June 10, 2011; (2) a certified Labor Condition Application 
(LCA); (3) print-outs from the petitioner's website; and (4) an evaluation of the beneficiary's 
foreign degree. 

In its support letter, the petitioner stated that its "raison d'etre is the creation of timeless furniture, 
functional and expressive, which represents a contemporary culture and provides solutions to the 
emerging needs of modem life, based on a blend of creativity, customization, innovation and 
modem production" and that it "develops products specifically for each project." The petitioner 
stated that its parent company is a Spanish company headquartered in Barcelona. The petitioner 
provided the following list of duties of the proffered position: 

• Resolve customer complaints regarding sales and service. 
• Determine price schedules and discount rates. 
• Review operational records and reports to project sales and determine 

profitability. 
• Monitor customer preferences to determine focus of sales efforts. 
• Prepare budgets and approve budget expenditures. 
• Confer or consult with department heads to plan advertising services and to 

secure information on customer specifications. 
• Direct and coordinate activities involving sales of manufactured products. 
• Confer with potential customers regarding needs and advise customers on 

types of products to purchase. 
• Attend trade shows to promote sales of the product[.] 
• Travel as needed to promote the sales of the product and meet with clients[_.] 

The petitioner also stated that the proffered position requires a minimum of a "bachelor's degree 
in Marketing or Sales . . . . " 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, 
and issued an RFE on July 14, 2011. The petitioner was asked to submit additional evidence to 
establish that the proffered position qualifies for classification as a specialty occupation. The 
director outlined the specific evidence to be submitted. 

In response to the director's RFE, counsel for the petitioner submitted, inter alia, (l) a chart with 
a more detailed description of tl)e proffered position, and (2) copies of job advertisements posted 
on the Internet. In a letter dated August 26, 2011, counsel stated that the duties of the proffered 

. '· 
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positiOn are "so specialized and complex that knowledge · required performing [sic] them is 
usually associated with the attainment of a baccalaureate or higher degree." Citing to the 
Occupational Information Network (O*NET) and U.S. Department of Labor's (DOL's) 
Occupational Outlook Handbook's (hereinafter the Handbook), counsel contended that the 
proffered position qualifies for classification as a specialty occupation. 

In the chart referenced above, counsel provided the following duties and approximate 
percentages of time to be spent on each duty: 

!THE BENEFICIARY] - Sales Manager 
Position: Sales Area Manager 100% 
Manage all the projects residenlial. trade and commercial of {the petitioner} 100% 
Tasks % 
To maintain and improve sales with current customers both retail and trade. 
- resolve issues and manage the team to make it happen 10% 
- manage the rep network, retail, commercial and trade. 
To review operational records and reports to project sales and determine 10% 
profitability 
To provide seasonal strategy 
- monitor customer preferences 10% 
- plan and implement a strategy every season to succeed with the goals. 
To manage the budget accordingly with the goals and the needs of the 10% 
company. 
To manage the resources to make sure the goals are accomplished, traveling : 
as necessary 
- Manage the back of the office team and logistics team. 10% 

-Train them and asset [sic] them ;when necessary. 
-Expand the rep network. 

- Hire and train new rep groups or rep individuals 
- Train the sales teams from the various retailers 

Obtain feedback of the market and provide it to corporate 10% 
To open riew markets for retail , trade and contract, traveling as necessary 
- follow up with all the web, show and marketing leads, distributing them 10% 
accordingly and giving the proper follow up to make sure all· customers 
receive the right responses and needs ' 
To travel around the country to visit architectural , design and procurement 10% 
firms, representing the company. 
To travel around the country to attend trade shows where [the petitioner] 10% 
exhibits as well as industry events and seminars. 
To travel around the country to visit current clients 10% '' 

Although the petitioner claimed that the beneficiary would serv·e in a specialty occupation, the 
director determined that the petitioner failed to establish how the proffered position's duties· 
would necessitate services at a level requiring the theoretical and practical application of at least 
a bachelor's degree level of a body of highly specialized knowledge in a specific specialty. The 
director denied the petition on September 8, 2011. Counsel for the petitioner submitted an 
appeal of the denial of the H -1 B petition. 

On appeal, counsel for the petitioner contends that the proffered positiOn qualifies for 
classification as a specialty occupation. Again citing to O*NET and the Handbook, counsel" 
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contends that both sources "make it clear that a bachelor's degree in business studies with an 
emphasis on marketing is, in fact, normally required by employers." Counsel also asserts that 

' the duties that the beneficiary will perform are complex. 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO turns first to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or 
higher degree in a specific specialty or its equivalent is normally. the minimum requirement for 
entry into the particular position; and a degree requirement in a specific specialty is common to 
the industry~ in parallel p·ositions among similar organizations or a particular position is so 
complex or unique that it can be performed only by an individual with a degree in a specific 
specialty. Factors considered by the AAO when determining these criteria include: whether the 
Handbook, on which the AAO routinely relies for the educational requirements of particular 
occupations, reports the industry requires a degree in a specific specialty; whether the industry's 
professional association has made a degree in a specific specialty a minimum entry requirement; · 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F . Supp. 2d 
1151, 1165 (D. Minn. 1999) (quoting Hird(Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 
(S.D.N.Y. 1989)). 

The AAO will first address the requirement under 8 C.F.R. § 214.2(h)(4)(iii)(A)(J): A 
baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry 
into the particular position. The AAO recognizes the Handbook as an authoritative source on the 
duties and educational requirements of the wide variety of occupations that it addresses .1 The 
petitioner claims in the LCA that the proffered position falls under the occupational category 
"Sales Manager." The Handbook describes the occupation of "Sales Manager" as follows : 

What Sales Managers Do 

Sales managers direct organizations' sales teams. They set sales goals, analyze 
data, and develop training programs for the organization's sales representatives. 

Duties 

Sales managers typically do the following: 

• Oversee regional and local sales managers and their staffs 
• Resolve customer complaints regarding sales and service 
• Prepare budgets and approve budget expenditures 
• Monitor customer preferences to determine the focus of sales efforts 
• Analyze sales statistics 
• Project sales and determine the profitability of products and services 

1 The director's decision referred to the 20 I 0-2011 edition of the Handbook. Ali of the AAO's references 
are to the 2012-2013 edition of the Handbook, which may be accessed at the Internet site 
http://www.bls.gov/oco/. 



(b)(6)
Page 7 

• Determine discount rates or special pricing plans 
• Plan and coordinate training programs for sales staff 
Sales managers' responsibilities vary with the size of the organization they work 
for. However, most sales managers direct the distribution of goods and services 
by assigning sales territories, setting sales goals, and establishing training 
programs for the organization's sales representatives. 

In some cases, they recruit, hire, and train new members of the sales staff. For 
more information about sales workers, see the profiles on retail sales workers and 
wholesale and manufacturing sales representatives. · 

Sales managers advise sales representatives on ways to improve their sales 
performance. In large multiproduct organizations, they oversee regional and local 
sales managers and their staffs . 

Sales managers also stay in . contact with dealers and distributors. They analyze 
sales ·statistics that their staff gathers , both to determine the sales potential and 
inventory requirements of products and stores and to monitor customers' 
preferences. 

Sales managers work closely with managers . from other departments. For 
example, the marketing department identifies new customers that the sales 
department can target. The relationship between these two departments is critical 
to helping an organization expand its client base. Because sales managers 
monitor customers' preferences and stores' and organizations' inventory needs, 
they work closely with research and design departments . and warehousing 
departments. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Sales Managers," http://www.bls.gov/ooh!management/sales-managers.htm#tab-2 (last visited 
January 24, 2013). 

However, the Handbook does not indicate that sales managerS constitute an occupational group 
for which normally the minimum requirement for entry is a specialty occupation level of 
education, that is, at least a U.S. bachelor's degree {n a specific specialty, or- its equivalent. This 
is also evident from the discussion in the "How to Become a Sales Manager" section of its 
chapter "Sales Managers." This section of the Handbook states the following regarding the 
requirements for this occupation: 

How to Become a Sales Manager 

Most sales managers have a bachelor's degree and work experience as a 
sales representative; 

Education 
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Most sales managers have a bachelor's degree, although some have a 
master's degree. Educational requirements are less strict for job candidates 
who have significant experience as a sales representative. Courses in 
business law, management, economics, accounting, finance, mathematics, 
marketing, and statistics are advantageous. 

Work Experience 

Work experience is typically required for someone to become a sales 
manager. The prefened . duration varies, but employers usually seek 
candidates who have at least 1 to 5 years of exper~ence. 

Sales managers typically enter the occupation from other sales and related 
occupations, such as sales representatives or purchasing agents. In small 
organizations, the number of sales manager positions is often limited, so 
advancement for sales workers usually comes slowly. In large 
organizations, promotion may occur more quickly. 

Important Qualities 

Analytical skills. Sales managers must collect and interpret complex data 
to target the most promising areas and determine the most effective sales 
strategies. 

Communication skills. Sales managers need to work with people in other 
departments and with customers, so they must be able to communicate 
clearly. 

Customer-service skills. When helping to make a sale, sales managers 
must listen and respond to the customer's needs. 

Managerial skills. Sales managers must be able to evaluate how sales staff 
perform and develop ways for struggling members to improve. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Sales Managers," http://www.bls.gov/ooh/management/sales-managers.htm#tab-4 (last visited 
January 24, 2013). Thus, while the Handbook states that "[m]ost sales managers have a· 
bachelor's degree," it does not indicate that the bachelor's degree must be in a specific specialty. 
Accordingly, as the Handbook indicates that working as a sales manager does not normally 
require at least a bachelor's degree in a specific specialty or its equivalent for entry into the 
occupation, it does not support the proffered position as being a specialty occupation. 

As the evidence of record does not establish that the particular position proffered here is one for 
which normally the minimum requirement for entry is a baccalaureate or higher degree, in a 
specific specialty directly related to the position's duties, or its equivalent, the petitioner has not 
satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J). 
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Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common 
to the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

As stated earlier, in determining whether there is such a common degree requirement, factors 
often considered by USCIS include: whether the Handbook reports that the industry requires a 
degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that 
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

Here, and as already discussed, the petitioner has not established that its proffered position is one· 
for which the Handbook reports an industry-wide requirement of at least a bachelor's degree in a 
specific specialty or its equivalent. Also, · there are no submissions from professional 
associations, individuals, or similar firms in the petitioner's industry attesting that individuals 
employed in positions parallel to the proffered position are routinely required to have a minimum 
of a bachelor's degree in a specific specialty or its equivalent for entry into those positions. 
Furthermore and for the reasons discussed below, the petitioner's reliance upon the job vacancy 
advertisements it submitted is misplaced. ' 

For the petitioner to establish that an organization is similar, it must demonstrate that the 
petitioner and the organization share the same general characteristics. Without such evidence, 
documentation submitted by a petitioner is generally outside the scope of consideration for this 
criterion, which encompasses only organizations that are similar to the petitioner. When 
determining whether the petitioner and an organization share the same general characteristics, 
such factors may include information regarding the nature· or type of organization, and, when 
pertinent, the particular scope of operations, as well as the level of revenue and staffing (to list 
just a few elements that may be considered). It is not sufficient for the petitioner and counsel to 
claim that an organization is similar and in the same industry without providing a legitimate 
basis for such an assertion and sufficient corroborating evidence to support it. As previously 
mentioned, going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of So.tfici, 22 I&N Dec. 
165 (citing Matter a.{ Treasure Craft ofCal{fornia, 14 I&N Dec .. 190). . 

In support of its assertion that the degree requirement is common to the petitioner's industry in 
parallel positions among· similar organizations, the petitioner submitted copies of four· 
advertisements as evidence that its degree requirement is standard amongst its peer organizations ( 
for parallel positions. Specifically, the petitioner submitted advertisements · for the following 
positions posted on.the Internet: 

I. National Sales Manager for requiring a bachelor's degree and "5+ years of 
Management/Sales experience"; . 

2. Regional Sales Manager for an unknown company "preferring" a "BS degree in Business 
'-
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or Engineering" and requiring "5+ years metal casting sales experience including support 
of large key account customers"; 

3. West Coast Sales Manager Biotech Life Science for an unknown company requiring a' 
"BNBS in business, mechanical/engineering/chemical/pharmaceutical engineering or 
equivalent experience" with "a minimum of 3 years of experience" in "technical sales 
with capital equipment or service related to research, life sciences, or 
pharmaceuticals/biotech"; and 

4. Commercial Sales Manager for< . requiring a "[b]achelor [sic] degree or 
higher or 10 years equivalent experience" and "5+ years sales experience in the 
construction equipment industry." 

The advertisements provided, however, establish at best that a bachelor's degree is generally 
required for most of the positions posted, but a bachelor's degree or the equivalent in a specific 
specialty is not. 

Specifically, the first and fourth advertisements state only that a bachelor's degree (no specific 
specialty) is required. The second advertisement states that it prefers a "BS degree in Business 
or Engineering." Obviously, a preference for a candidate with a bachelor's degree is not a 
requirement that the individual have such a degree to qualify for the position. The third 
advertisement states that it requires a "BNBS m business, 
mechanical/engineering/chemical/pharmaceutical engineering or equivalent experience." 
Although a general-purpose bachelor's degree, such as a degree in business, may be a legitimate 
prerequisite for a particular position, requiring such a . degree, without more, will not justify .a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Cherto.ff, 484 F.3d at 147. Since there must be a close correlation between the 
required speciaiized studies and the position, the requirement of a degree with a generalized title, 
such as business, without further specification, does not establish the position as a specialty 
occupation. Cf Matter of Michael Hertz. Associates, 19 I&NDec. 558 (Comm'r 1988). 

Furthermore, the advertisements appear to be for organizations that are not similar to the' 
petitioner and the petitioner has not provided any probative evidence to suggest otherwise. That 
is, the petitioner has not provided any information regarding which aspects or traits (if any) it 
shares with the advertising organizations. 

Lastly, all of the advertised positions are for· experienced candidates whereas the proffered 
position is an entry level position for an employee who has only basic understanding of the 
occupation, as indicated on the LCA where the petitioner designated the proffered position as a· 
Level I position. See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage 
Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at 
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC....:.Guidance_Revised_ll_2009.pdf. 

The documentation provided does not establish that a bachelor's degree (or higher) in a specific 
.specialty, or its equivalent, is common to the industry in parallel positions among similar 

. . ? 
orgamzat1ons.-

2 Although the size of the relevant study population is unknown, the petitioner fails to demonstrate what· 
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The petitiOner also has not satisfied the second alternative prong of 8 C.P.R. § 
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it dm be performed only by an individual with a degree." Counsel 
claims that the duties of the proffered position are complex. However, the record does not 
demonstrate any complexity or unique nature of the proffered position that distinguishes it from 
similar but non-degreed or non-specialty degreed employment under · the second prong of the 
criterion. A review of the record indicates that the petitioner has failed to credibly demonstrate 
that the duties the beneficiary will be responsible for or perform on a day-to-day basis entail such 
complexity or uniqueness as to constitute a position so · complex or unique that it can be 
performed only by a person with at least a bachelor's degree in a specific specialty or its 
equivalent. 

Specifically, the petitioner failed to demonstrate how the duties described require the theoretical 
and practical application of a body of highly specialized knowledge such that a bachelor's or 
higher degree in a specific specialty or its equivalent is required to perform them. For instance, 
the petitioner did not submit information relevant to a detailed course of study leading to a 
specialty degree and did not establish how such a curriculum is necessary to perform the duties it 
claims are so complex and unique. While a few related courses may be beneficial, or even 
required, to perform certain duties of the proffered position, the petitioner has failed to 
demonstrate how an established curriculum of such courses leading to a baccalaureate degree or 
higher in a specific specialty or its equivalent is required to perform the duties of the particular 
position here proffered. 

Therefore, the evidence of record does not establish that this position is significantly different 
from other positions in the occupation such that it refutes the Handbook's information to the 
effect that there is a spectrum of preferred social science coursework, not necessarily leading to a 
degree in a specific specialty, or experience in the field, acceptable for sales manager positions. 
In other words, the record lacks sufficiently detailed information to distinguish the proffered 
position as unique from or more complex than sales manager or other closely related positions 
that can be performed by persons without at least a bachelor's degree in a specific specialty or its 

statistically valid inferences, if any, can be drawn from just four job advertisements with regard to' 
determining the common educational. requirements for entry into parallel positions in similar companies. 
See generally Earl Babbie, The Practice of Social Research 186-228 ( 1995). Moreover, given that there 
is no indication that the advertisements were randomly selected, the validity of any such inferences could 
not be accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 
(explaining that "[r]andom selection is the key to [the] process [of probability sampling]" and that 
"random selection offers access to the body of probability theory, which provides the basis for estimates 
of population parameters and estimates of error"). · · 

As such, even if the job announcements suppotted the finding that the position of sales area manager for 
an outdoor furniture business required a bachelor's or higher degree in a specific specialty or its 
equivalent, it cannot be found that such a limited number of postings that appear to have been consciously 
selected could credibly refute the findings of the Handbook published by the Bureau of Labor Statistics 
that such a position does not require at least a baccalaureate degree in a specific specialty for. entry into 
the occupation in the United States. 
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eqL1ivaJent. Consequently, as the petitioner fails to demonstrate how the proffered position of 
sales area manager is so complex or unique relative to other positions in the occupation that do 
not require at least a baccalaureate degree in a specific specialty or its equivalent for entry into 
the occupation in the United States, it cannot be concluded that the petitioner has satisfied the 
second alternative prong of 8 C .F.R. § 214.2(h)(4)(iii)(A)(2). · 

Next, the record of proceeding does not establish a prior history of recruiting artd hiring for the 
proffered position only persons with at least a bachelor's degree, or the equivalent, in a specific 
specialty. Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 3 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), 
which is reserved for positions with specific duties so specialized and complex that their 
performance requires knowledge that is usually associated with the attainment of a baccalaureate 
or higher degree in a specific specialty or its equivalent. Again, relative specialization and 
complexity have not been sufficiently developed by the petitioner as an aspect of the proffered 
position. In other words, the proposed duties have not been described with sufficient specificity 
to show that they are more specialized and complex than sales manager positions that are not 
usually associated with a degree in a specific specialty.4 

· 

3 While a petitioner may believe or otherwise assert that a proffered position requires a degree, that 
opinion alone without corroborating evidence cannot establish the position as a specialty occupation. 
Were USCIS limited solely to reviewing a petitioner's claimed setf~imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation as· 
long as the employer artificially created a token degree requirement, whereby all individuals employed in 
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent. 
See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only 
symbolic.1and the proffered position does not in fact require such a specialty degree or its equivalent w· 
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty 
occupation. See·§ 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty 
occupation"). 

4 Counsel argues on appeal that the proffered position's duties are specialized and complex. However, 
the duties as described lack sufficient specificity to distinguish the proffered position from other sales 
manager positions for which a bachelor's or higher degree in a specific specialty, or its equivalent, is not 
required to perform .their duties. 

Moreover, as noted above, the petitioner has designated the proffered position as a Level I position on the 
submitted LCA, indicating that it is an entry-level position for an employee who has only basic. 
understanding of the occupation. See U.S. Dep't. of Labor, Emp't & Training Admin., Prevailing Wage' 
Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at 
http://www.foreignlaborcert.doleta .gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf. Therefore, it is 
simply not credible that the position is one with specialized and complex duties, as such a higher-level 
position would likely be classified at a higher level, such as a Level IV position, requiring a significantly 
higher prevailing wage. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (B IA 1988). 
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The petitioner has failed to establish that it has satisfied any of the criteria at 8 C.F.R. § 
214.2(h)(4)(iii)(A) and, therefore, it cannot be found t~at the proffered position qualifies as a 
specialty occupation. The appeal will be dismissed and the petition denied for this reason. 

The AAO notes that the O*NET Summary Reports, referenced by counsel, are insufficient to 
establish that the proffered position qualifies as a specialty occupation normally requiring at least 
a bachelor's degree or its equivalent in a specific specialty. On January 24, 2013, the AAO 
accessed the pertinent section of the O*NET OnLirie Internet site relevant to 11-2022.00- Sales 
Managers. Contrary to the assertions of counsel, O*NET OnLine does not state a requirement 
for a bachelor's degree. Rather, it assigns this occupation a Job Zone "Four" rating, which 
groups it among occupations of which "most," but not all, "require a four-year bachelor's 
degree." Further, O*NET OnLine does not indicate that four-year bachelor's degrees required by 
Job Zone Four occupations must be in a specific specialty directly related to the occupation. 
Therefore, O*NET OnLine information is not probative of the proffered position being a 
specialty occupation. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient evidence to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. As 'discussed in this decision, the 
petitioner did not submit sufficient evidence regarding the proffered position to determine that it 
is a specialty occupation and , therefore, the issue of whether it will require a baccalaureate or 
higher degree, or its equivalent, in a specific specialty also cannot be determined. Therefore, the 
AAO need not and will not address the beneficiary's qualifications further. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been 
met. 

ORDER: The appeal is dismissed. The petition is denied. 


