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Date: JAN 2 5 2013 , Office: VERMONT SERVICE CE~TER 

IN RE: · · Petitioner: 
Beneficiary: 

U.S. 'Depart!ll_ent of Homeland Security 
U.S. Citizenship and Immigration Service·s 
Administrarive Appeals Office (AAO) 
20 Massachusetts Ave.,N;W., MS "2090 
Washington, DC 20529-2090 ' ' 

U.S. Citizenship ·· . 
and Im1nigrat~on 
Services 

FILE: ._,__ ____ __j 

PETITION: Petition for . a Nonimmigrant Worker Pursuant ; to Section I 0 I (a)(15)(H)(i)(b) of; the 
· Immigration and Nationality Act, 8 U.S.C. § liOI(a)(lS)(H)(i)(b) 

. ON BEHALF OF PETITIONER: . . .. 

INSTRUCTIONS : 

Enclosed please find the decision of the Adniinistrative Appeals Office in your case . All of the docurilents 

related to this matter have been returned to the office that originally ~ecided your case. · Please be advise.d that 
any further inquiry that you mighthave co11cerning your case must lie made to that office. 

If you believe the AAO inappropriately applied the law in reac~ing . its decision, or you have additional 
information that you wish ~o have considered, you may file a moti~m to reconsider or a motion to reopen ,in 
accordance with the instn,tctions on Form 1~290B, Notice of App~al or Motion, with .a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C:::.F.R. § 103.5. Do not file any motic;m 
directly with the AAQ. Please be ~war~ that 8 C.P.R. § 103.5(a)(l:)(i) requires any motion to be filed witHin 
30 days or' the dec ision that the motion s~eks to .reconsider .or reopen. ~ · : 

Thank you, 

~f<~ 
Ron Rosenberg foY 
Acting Chief, Administrative Appeals Offic~ 

www.uscis.gov 
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DISCUSSION: The service·center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be· denied. 

. . . ~ 

I~ the Petition for a Noniinmigrant.Worker (Form· I-129), thepetitioner stated that it is a non-profit, 
full service horri.e health agen,cy established in 1981. ··To emplo'y the ben~ficiary in what it designates 
as a medical records mar1ager pbsition, . the petitioner endeavors to classify her as a nonimmigrapt 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 110l(a)(15)(H)(i)(b). 

. . 

. The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a s·pecialty occupation position. On ·appeal, counsel asserted that the director's 
basis for- denial was erroneous and contended that the petitioner satisfied all evidentiary 

~' . 
requirements. 

As will be discussed below, the AAO has determined that the direct~r did ~ot en· in his decision to 
deny the petition. on the specialty occupation issue. Accordingly, the direc~or's; decision will not be. 
disturbed. The appeal will be disipissed, and the petition will ·be denied. · · 

The AAO bases its ·decision upon its review of ,the entire record of proceeding, which includes: 
(1) the petitione(s Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request f~r additional evidence (RFE); (3) the response to the .RFE; (4) the director's denial letter; .· 
. and (5) the F~mn I.:290B and counsel's s.ubmissions on appeal. . · · 

The issue on appeal before th,~ AAO is whether the ·proffered position qualifies as a specialty 
occupation. To meet its burqen of proof in this regard, the petitioner must ·establish that the . 
. employment it IS offering to . the beneficiary meets the following statutory and regula~ory 
requirements . . 

Section 214(i)(l) of the. Act, 8 U,.S.C. § 118~(i)(l), defines the terril "speci~.Ity occl!pation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
know ledge, and 

(B)· attainment of a bachelor's or higher degree in th~ specific speciafty (or its 
equivalent) as a minimum for entry ·into the. occupation in the United States . 

. .. . 

The. regulation at .8 C.F.R. § 214.2(h)(4)(ii) states, in peD:inentpart, the following: 

Specialty occupaiion means an occupation which [(1)] requires theoretical and 
pra~tical application of a body of highly specialized knowledge in fields of human 
endeavor inch.1ding; . but not ·limited . to, architecture, engineering, mathematics, 

· physical sciences, social sciences, medicine . and health, education, business 

' I 
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.specialties;· accounting, law, theology, and the . arts, and which [(2)] requires the. 
attainment of a bachelor's degree or. higher in a specific specialty, or its equivalent, as 
a minimum for entry ii1to.the occupation in the United States. 

Pursuantto 8 C.F.R. § 214.2(h)(4)(iii)(A);to qualify as-a specialty oc;cupation, the position must ~ls9 
meet one of the following criteria: 

,' 

(1) 

(2) 

(3) 

(4) 

A baccalaute(lte or higher degree or its equivafent is normally the minimum . 
requirement for' entry into the particular position; .· 

The degree requirement is comnion to the industry in1parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particula~ position is so complex or unique that it can be performed only by an 
individual with a degree; · 

The employer normally requires a degree or its equivalent for the position; or 

The miture of the specific duties [is] so specialized· and complex that 
knowledge required to perform the duties is usually associated with the 
· attainment of a baccalaureate or higher degree. 

As a threshold issue, -it ·is noted that 8 ~ C;F.R. § 214.2(h)(4)(iii)(A) must logi~ally be read togeth~r 
with section 214(i)(l) of the Act and 8 C.FR. § 214.2(h)(4)(ii). · In other words, this regulatory 
language must be construed in harmony"with the thru~t of the related provisions and with the statute 
as a whole. Seek Mart Corp. v: Cartier.lnc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which tak.es irito· acto~nt the design of the statute as a whole is preferred); see also COlT . . 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp:, 489 U.S. 561 (1989); Matter of W- . 
F-, 21 I&N Dec.' 503 (BIA 1996). As such_, the criteria stated in 8 C.f.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory aild 

. . ' . l 

regulatory definition of specialty occupation. To otherwise interpret this section as stating ' the 
necessary and sufficient con<:litions for meeting the d~finition of specialty occupation would result in 
a particular position meeting a condition' under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or 
regulatory definit.io~. See Defensor v. M~issner, 201 F.3d 384, 387 (5th Cir.2000). To avoid this 
illogical. and absurd result, 8 C.F.R. § 214.2(h)( 4 )(iii)(A) must th~refore be read as stating additional 
requirements that a position-must meet, supplementing the statutory and regulatory definitions Of 

. specialty occupation. . . . 

Consonant with section' 214(i)(l) of the Act and the regulation at 8 C.F.R. § ·214.2(h)(4)(ii), U.S. · 
Citizenship and Immigration Services (USCIS) consistently interprets the term · "degree" in . the 
criteria ·at 8 C.F.R. § 214.2(h)(4)(iii)(A) tomeannotjust any baccalaureate or higher degree, but'oile 
in a specific specialty that is directly related to the proffered· position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147-(Ist Cir. 2007) (describing "a degree requirement in a specific specialty" 
as "one that relates directly to the duties and responsibiljties of a particular position"). Applying this 
standard, USCIS regularly ap'proves H-,1 B petitioi1s for quaiified aliens who are to be employe~ as 
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engineers, computer scientists, certified public accountants, college professors, and . other s_uch 
occupations. . These profession~.· for . which petitioners have regularly been able to establis.h i a 

. . . . . . . . I . 

min'imum entry requirement in the United .States of a baccalaureate or highe~ degreein a specif;ic 
specialty or its equivalent direCtly related to the duties and. responsibilities of the particular positiol1, 
fairly rep.resent'the types of specialty occupations that Congress ·contempHited when it created the H-
lBvisa category. . . 

To determine whether a particular job qualifies as a specialty occupation, USCrS does not simply 
rei yon a posi~ion' s title. The specific d.uties of the prOffered position, combined with the nature of 
the pet.itioning entity's· business operations, are factors to be -considered. users must examine the 
ultimate employment of the alien, and determine whethe~ the positio~ qualifies as a specialty 
occup~nion. See generally Defensor v. Meissner, 201 F. 3d 384. The critical· element is not the title 
of the position nor an employer's self~ imposed standards, but whether the position aC:tuaily requires 
the theoretical and practical application of a body -of highly specialized knowledge, .· and · the 
attainment of a. baccalaureate or higher degree in the specific specialty as the minimum for entry into 
the occupation, as required by, the Act. · ~ • 

With the visa_ petition, counsel provided evidence that the beneficiary received a bachelor's degree 'in 
nursing frorri the _ -----.-.-___ _ Counsel also provided 
employment verification letters pertine!J.t to the beneficiary's previous employment experienc.e. 

. . I I 

Counsel did not provide an evaluation pertinent to any U.S. degree to which the beneficiary's foreign 
education might be equiva1ent, and did not provide an evaluation pertinent to any U.S. degr~e to 
which the beneficiary's foreign education and her employment experience, taken together, migh't be 
equivalent. The sjgnificance of that omission is discussed below. · -

Counsel also provided a letter, dated June 2, 2010, from· the petitioner's human resources dire~tor, 
who stated the following as th~ duties of the proffered position: , -

• Administer fiscal operation and coordinate financial reporting. 
• Manage medical records and health information department. 
• Conduct periodic review of patient records. 
• In-charged with annual follow-ups of all p~tients under company registry, 
• In-charged with record management system of the company,for efficient delivery 

of home care service. 

The petitioner's human resources director further stated: 

The_ minimum requirement for the profession~! position described above is a 
bachelor's degree, with two (2) years experience in the · field of Physical Therapy, 
Medical Records Management, Nursing, or related study. 

< .. 

i i 

! 

The AAO observes that, although the petitioner's human resources director indicated that the 
proffered position requires a bachelor's degree, he did not indicate that the requisite degree must be 
in any specific specialty. 
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On October 7, 2010, the service center issued an RFE in this matter. The service center requested, 
inter alia, e'\idence that the petitioner. would employ the beneficiary in a specialty occupation. The 
service center' also specifically requested that the petitioner state the. number of people it has 
employed in the proffered position, the level of education of each person it has so employed, and the 
field of study in which they earned their degree. 

The director also requested additional evidence demonstrating that. the beneficiary is qualified to 
perform services in a specialty occupation. Specifically, the director noted that it appeared that: the 
"beneficiary may be qualified to perform services in a specialty occupation through a <;:ombination of 
education, specialized training and/or work experience in areas related. to the specialty"; therefore, 
the director requested, inter alia, that the petitioner "submit an evaluation from an official who has 
the authority to grant college-level credit for training and/or experience in the specialty at an 
accredited college or university, which has a program for granting such credit based on an 
individual's training andlwork experience." 

In response; counsel submitted, inter alia, a letter in which she stated that the proffered position's 
duties are "complex" and that the proffered position requires a candidate that is a "graduat~ of an 
accredited school of nursing or [has] a Bachelor of Science Degree in Nursing, Pharmacy or relateq 
education, with two (2) or more years experience or training in the field, or equivalent crombinati6n 
of education and experience." Counsel also submitted additional evidence pertinent to ~ 

who according to counsel is a "Medical Records Manager" for the. petitioner and has; a 
"Bachelor's Degree in Nursing." Counsel also submitted "[r]esume[s], credentials, pay stubs ar)d 

:·nursing 'licenses of some healthcare employees of [the petitioner]." Such evidence included 
documentation pertinent to 

The director denied the petition on February 11, 2011, finding, as .was noted above, that' the 
petitioner had not demonstrated that the proffered position qualifies for classification as a position in 

. a specialty occupation. 

On appeal, counsel provided an expanded list of duties she attributed to the proffered position. :On 
. appeal, however, a petitioner cannot offer a new position to'the beneficiary, or materiallychange a 
position's title, its level of authority within the organizational hierarchy, or the associated job 
responsibilities. The petitioner must establish eligibility at the time of filing the nonimmigrant vi~ a 
petition. Apetition may not be approved at a future date after the petitioner or beneficiary becomes 
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. Co min. 
1978). A pet~tioner may not make material changes to a petition in an effort to make a deficient 
petition conform to USCIS requirements. See Matter of /zummi, 22 I&N Dec. 169, 176 (Assoc. 
Comm. 1998). Therefore, counsel's revised description of the duties of the proffered position, 
submitted on appeal, will not be considered. 

Also on appeal, counsel submitted additional evidence pertinent to _ , whom, the 
petitioner stated that, beginning in January 2010, it employed'as a medical records manager; which'is 
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the title of the proffered position in the instant case. Counsel also submitted evidence pertinent to 

- · , as well as an .evaluation of the proffered position by 

The AAO will now discuss the application of the additional, supplemental requirements of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding. 

As a preliminary matter, the AAO notes that the petitioner has not alleged in any of its docume11ts 
submitted to USCIS that it requires a minimum of a bachelor's degree in a specific specialty for the 
proffered position. While counsel claims in response to the director's RFE that the proffered 
position requires that the candidate be a "graduate of an accredited school of nursing" or· the 
recipient of a "Bachelor of Science Degree in Nursing, Pharmacy, or related education ... , " without 
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter ofRamirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). In any event, it is noted that counsel · 
states that a "graduate of an accredited school of nursing" would satisfy the petitioner's educational 
requirement, however, such a requirement would not satisfy the degree requirement at 8 C.F.R.; § 
214.2(h)(4)(iii)(A). Although a degree or diploma from an "accredited school of nursing" may be a 
legitimate prerequisite for the proffered position, that requirement in and of itself will not justify a 
finding that the proffered position qualifies for classification as a specialty occupation. According to 
the ,U.S. Department of Labor's Occupational Outlook Handbook (hereimifter the Handbook) chapter 
on Registered Nurses; not all graduates of nursing programs graduate with a bachelor's ·degree in 
nursing. See U.S. Departrrierit of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook, 2012-13 ed. , at http://www.bls.gov/ooh/Healthcare/Registered-nurses.htm#tab-4 (last 
visited January 24, 2013) (noting that there are several levels of nursing credentials, i.e., diploma, 
associate's , bachelor's, and master's). : 

i ! 

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied if a 
baccalaureate or higher degree in a specific specialty, or its equivalent, is normally the minimum 
requirement for entry into the particular position. 

1 

The AAO recognizes the Handbook as an authoritative source on the duties and .educatib~al 
requirements of the wide vafiety of occupations that it addresses. 1 

. ; ~ 

On the LCA submitted with the visa petition, the petitioner asserted that the proffered position; a 
medical records manager position, corresponds with the Department of Labor's Standard 
Occupational Classification (SOC) of 11-9111.00, Medical and Health Services 'Managers. In the 
"Medical and Health Services Managers" chapter, the Handbook provides the following descriptions 
of the duties of those positions: 

The Handbook, which is available in printed form, may also be accessed . on the Internet, 'at 
http://www.bls.gov/oco/. The AAO's references to the Handbook are to the 2012 - 2013 edition available 
online. 
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What Medical and Hea~th Services Managers_ Do 

Medical and health servic~s managers, also 'called healthcare executives or healthcare 
administrators, plan, dir~ct, and coordinate medical and health services. They might 
manage an entire facility or specialize in ·managing a specific .clinical area or 
department, or manage a medical practice for a group of physicians. As healthcare 
changes, medicc;tl and he.alth services managers must be able to adapt to changes in 
laws, regulations, and technology .. 

Duties 

Medical and health services managers typically do the following: 
• Woik ~o improve efficiency and quality in delivering healthcare 

services 
• · Keep up to date on new laws and regulations so the facility 

complies withthem 
• · Supe~vise .assistant administratorsin facilities that are large enough 

to need them 
• Manage finances of the facility, such as patient fees and billing 
• Create work schedules 
• Representthe facility at investor meetings or on governing boards 
• Keep and organize records of the faCility's services, such as the 

number o( inpatient beds used · 
• C,ommunicate with members of the medica1 staff and department 

heads 

In group medical practices, managers work closely with physicians, nurses, 
laboratory technicians, and other healthcare employees. For more information, see the 
profiles on physicians and surgeons, registered nurses, and medical and clinical 
laboratory technologists and technicians. 

Medical and health services managers' titles depend on the facility or area of 
·expertise in which they work. The following are some examples of types of medical 
and health services managers: · · 

Nursing h01ne administrators .manage staff, admissions, finances, and care of the 
building, as well as care of the residents in nursing homes. All states require them to . 
be licensed; licensing requirements vary'by state. 

Clinical managers manag·e a specific department, such as nursing, surgery, or 
physical therapy ahd have responsibilities based on that specialty. Clinical managers 
set and carry ouLpolicies, goals, and procedures for their departments; evaluate the 
quality of the staff's work; and develop reports. and budgets. · 
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Health information manag~rs are responsible for the maint~nance and s~curity of all 
patient records. They must stay up to date with evolving information technology and . ' ' . 
current or proposed · Jaws about health information systems. Health information 

·managers must ensure that databases are compl~te, accurate, and accessible only to 
a.uthorized personnel. 

Assistant administrators work under the · top administrator · in larger facilities ·and 
often handle daily decisions. Assistants might direct activities il} ·clinical areas, such 
as nursing, surgety~ therapy, medical records, or health information . . 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 :ed., 
. "Medical and Health Set:vices Managers," http://www.bls.gov/ooh/Management!Medidtl-and-health
services-managers.htm#tab.:2 (last visited January 24, 2013). 

A review of the Handbook 's education ·and training requirements for this occupational categor'y, 
however,· indicates that it does not normally require at least a bachelor's degree in a speCific 
specialty or Its equivalent for · entry into . this occupation in the United States. Therefore, this 
classificatiori;contrary to couns.el' s claims, does not by. virtue of this categorization satisfy 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(J):2 . . . 

To satisfy the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l), it must .be established that. a 
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum 
requirement for entry i.nto the particular position .. · According to the Handbook, the educational 
requirements of a medical and health services manager are as follows: 

Education 

Medical aild health services managers typically need at least a bachelor's degree to 
enter the occupation. However, master's degrees in health services, long-term care 
administration, public health, public · administration, or business administration also 
are common . 

. Prospective medical and health services managers .have a bachelor's degree in health 
administration. These programs pr~pare students fo~ highel' level ·. management jobs 
. than programs that graduate students with other degrees . Courses needed for a degree 
in health administration often include hospital organization and management,· 

: i 
; ' 

2 The AAO notes that, based o'n the duties described in the petitioner's human resburces director 's June .2, 
20 I 0 letter, the proffered position appears to encompass many duties of a Medical Records and Health 
Inform~tion Technician as described in the Handbook. In fact, that description suggests that the duties of a 
Medical Records and Health Information Technician may comprise most of the duties of the proffered 
position. As such, the proffered pc)sition may be incorrectly classified as a Medical and Health Services 
Manager position. The AAO will assume, arguendo, that the proffered position is, in fact, a Medica!.aild 
Health Services Manager position , sb that it can address counsel's arguments pertinent to ·such positions. 
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ac~ou~ting and. budgeting, hum~n resources· ~dministration, strategic planning; law 
· and ethics, health economics, and health information systems. Some programs allow 
student~ to specialize in a particulartype of facility, such as a hospital, ~· nursing care 
home, a mental health facility, or a group medical practice. Graduate programs often . · 
last between 2 and 3 y~ars and may include up to 1 year of supervised administrative 

. ~ . ' . 

expenence. 
't 

Work Experience ·. 

Although bachei~)f's . and master's degrees . are the most common educational 
pathways to work in this field, some facilities may hire those with on-the-job 
experience instead of formai education. For example, .managers of physical therapy 
may be experienced physical therapists who have administrative experience. For 
more infonna:tion, see the 'profile on physical therapists. 

U.S. Dept of Labor, Bureau qf LabOr Statistics, Occupational Outlook Handbook, 2012-13 led., 
"Medical and Health Services Managers," http://www.bls.gov/ooh/Manageme.nt/Medical~and-health-
services-managers.htm#tab~2 (last visited'January 24, 2013). . ' 

. ' 

The Handbook does not report that a rriedic;al and health services manager needs, as a standard entry 
requirement, at least a bachelor's ·degree in a specific specialty m its equivalent. The AAO notes 

· that the Handbook indicates. that "some fatilities may h·ire those with on-the-job experience instead 
of formal education." It also -indicates that those with general degrees in business administration 
may enter the. occupatiorL · A petitioner· m!Jst demonstrate that the proffered position requires a 
precise a,nd specific course of. study that re'lates directly and closely to the position in questiol). 
Since the~e must be a close correlation between the required specialized studies and the position, tl;le 
requirement of a degree With a generalized title, such as business administration, without fur~her 
specification, does not establish the position as a specialty occupation. Cf Matter of.Michaet Hertz 
Associates,. 19 I&N Dec. 558 . (Comm'r 1988). In 'addition to .proving that a jdb requires the 
theoretical and practic(ll applic~tion of a body of specialized knowledge as · required by section 
214(i)(l) of the Act, ~ :p~titione~ must also establish that the position requires the attainment of a 
bachelor's or higher degree 'in a· specialized field of study or its equivalent. As explained above, 
USCIS interprets the ~upplemental degree requirement at 8 C.F.R . . § 214.2(h)(4)(iii)(A) as requiring 
a degree in a specific specialty· that is directly related to the proposed position. USCIS has 
consistently stated that, although a gen~ral-purpose bachelor's degree, such as a degree in busine~s · 
administration, may be·a ·legitimate prerequisite for a particular position, requiring such a degr~e, 
without more, will not justify.a finding that a particular position. qualifies for classification as a 
specialty occupation. See Royal Siani Corp. v. Chert off, 4~4 F.3d ·at 14 7. · 

As the evidence of.record ~des not establish thatthe particular position here proffe1:ed is onefor 
. which the normal minimum entry . requirement is a baccalaureate or higher degree in a speci~ic 

specialty, or the equivalent, the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(l). 
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. . . 
Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs o.f . 
8 C.F:R. § 214.2(h)(4)(iii)(A)(2). This .Prong alternatively calls for a petitioner to establish that a 
requir~ment of a bachelor's or higher degree in a specific specialty' or its equivalent, is. common to 

· the petitioner;s industry in positions that are both: . (1) ·parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. · 

. . 
I • ' • ' • ' 

In determining whether ther~ · is a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
profes~ional association has made . a degree a rhinimum entry requirement; and whether· letters or 
affidavits from firms or . individ~als in the industry attest th~t such firms "routinely employ and ; : 
recl'uit only degreed individuals." See ~hanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.M.inrt. 
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As al~eady discussed, the petitioner has not established that its proffered position- is one for which 
the Handbook, or any other aUthoritative, objective, and reliable .resource, reports an industry-wide 
requirement .ofat least a bachelor's degree in a specific specialty or its equivalent. Also, there are no 
submissions from professional. associations, individuals, or similar firms in the petitioner's industry 
attesting that individu.als employed in positions parallel to the proffered position are routineiy · 
required to have a minimum of a ·bachel9r's degree in a specific specialty or its equivalent for entty 
into those positions.. · 

The petitioner has not demonstrated that a requirement of a mini~um .of a bachelor's degree in a · 
spec"ific specialty or its equivalent is common to· the petitioner's industry in parallel positio'ns amo~g 
similar · organizatio·ns, and has not, therefore, satisfied the first .alternative prong of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). I 

. ·The AAO ~ill ~ext consider th~ second alternative prong of 8 C.F.R. § 214.2(h)( 4 )(iii)(A)(2), wl;ii?h 
is satisfied if the petitioner establishes that, notwithstanding that other medical and health services 
manager positions in the petitioner's industry may not require a minimum of a Qachelor's degree :iri a 
specific specialty or its equivalent, the particular position proffered in the instant case is so complex 
or unique that it can be performed only by an individual with such credentials. 

A review of the record indicates ,that the petitioner has failed to credibly demonstrate that the duties 
the beneficiary will be responsible for or perform on a day-to-day basis entail such complexity or 
uniqueness as to const.itute a position so complex or unique that it can be performed only by a pers6n 
with at least a bachelor's degree in a specific specialty. 

Specifically, the petitioner failed to' demonstrate how the duties described require the theoretical a~d 
practical application of a boqy of highly specialized knowl~dge such that a bachelor's or higher 
degree in a specific specialty, or its equivalent, is required to perform them. For instance, the 
petitioner did . not submit information relevant to a detailed course of study leading to a specialty 
degree and did not establish how such a curriculum is necessary to perform the duties of, th. e 
proffered position. While a fe~ related courses may be beneficial, or even requir~d, in performing . 
certain duties of the proffered position, the petitioner has failed to demonstrate how an . establish~d 
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·curriculum of such courses leading to a baccalaureate or higher degree in a specific specialty, or its 
equivalent, is n!quhed to perform the duties of the particular position here. - · 

' -

Therefore, the evidence of record does. not establish that this position is significantly different from 
other positions in the occupation such· that it refut~s the ·Handbook's information to the effect th,at 
there is a spectrum of prefe.rred degrees acceptable for such positions, including degrees not in a 
specific specialty._ In other words, th~ record lacks sufficiently detailed information to distinguish 
the proffered ·position as unique from or more complex than positions that can be performed ~y 
persons without at least a bachelor's degree in a specific specialty, or its equivalent. . As the _ 
petitioner fails to demonstrate how the proffered position· of medical records manager is so complyx 
or unique relative to other medical records manager positions in home health care agencies that do 
'not require at least a baccalaureatedegree in a specific specialty or its equivalent for entry into· the 
occupation in the United States, .it cannot be concluded that the petitioner has satisfied the sec.oi:Jd 
alternative prong of8 C.F.R. § 214.2(h)(4)(ii1)(A)(2).. -

- - . 
. The alternative criterion at 8-C.F.R. § 214.2(h)(4)(iii)(A)(3) is satisfied if the petitioner demonstrates 

that it normally requires ·a minimum of a bachelor's degree in a specific specialty or its equivalent , 
for the proffered position. ~ounsel provided evidence pertinent to one pers011, i.e., Gladys Sagnep, 
that the petitioner has employed in the proffered position, but no evidence pertinent to how many 
other people have worked in the proffered ,position. ·Previously hiring only one employee with' a 
bachelor's degree in nursing' does not establish a pattern that the petitioner normally hires someone 
with at least a bachelor's degret! .in a speCific specialty or the equivalent for the proffered position. -

.-Counsel for the petitioner noted that USCIS :·approved other petitions that had been previously filed 
on behalf of other employees. The director's decision does not indicate whether he reviewed ~e 
prior approvals of the otheP nonimmigrant petitions. If the previous nonimmigrant petitions were 
approved based on the same unsupported assertions that are contained in the current record, the 
approvals would constitute material and gross error on, the part of the director. The- AAO is : n~t 
required to approve applications or petitions where eligibility has not been demonstrated, merely 
because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology 
International, 19 I&N Dec. 593, 597 (Comm'r 1988). It would be-absurd to suggest that USCIS or 
any agency must treat ackno:wledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 
825 F.2d -1084, 1090 (6.th Cir. 1987), cert. denied, 485 U.S.lOQ8 (1988). ' 

. . , I 

In any event, it is not clear from the evidence sUbmitted in the instant matter that the other claiin~d 
employees held the same position proffered to the . beneficiary. Specifically, employment 
verification letters submitted by the petitioner state that both 
worked for the petitioner as medical and health services 'managers. However, it is noted that: the 
claimed duties . of ' as listed in his resume, significantly differ from the proffered 
position's duties inthe inst.ant matter. It is also unclear .that the remaining claimed employees, . 
------ - -~., _ _ _ - ~---~ ~ ever worked in 
the proffered position. Any relevance of evidence pertinent to the petitioner's employment of them 
to the instant case was not explained by the petitioner and is unknown to the AAO. The provision of 
evidence pertinent to them was clearly not responsive to the request for evidence pertinent to ail of 
the people the petitioner has .emptoyed iQ the· proffered position. - · 
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The AAO is unable to determip.e, base~ on the evidence- submitted, that the petitioner norrnal'y 
requires a_minimum of a bachelor's degree in a specific specialty or·its equivalent for the proffered 
position.·· The petitioner :.has ·· not, therefore, satisfied the alternative . criterion of 8 C.F.~ . 
§ 214.2(h)(4)(iii)(A)(3) .. While a petitioner may believe.or otherwise assert that a proffered position 
requires a degree, that opinion alone without corroborating· evidence cannot establish the position ~s 
a specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed· self~ imposed 
requirements, then anyindi~idual with a bachelor's degree could be brought to the United States to 
perform any occupation as ·long as the. employer artificially created a token degree requirement, 
whereby all ' individuals etrlployed in a particular position possessed a baccalaureate or higher degree . 
in- the specific specialty. or 'its equivalent. · See Defensor v. Meissner: 201 F.3d at 387. In other 
words, if a petitioner's. degree requirement is only symbolic and the proffered position does not in 
fact require such a :specialty degree or its equivalent to perforin hs duties, the occupation would npt . 
meet the statutory or regulatory definition ofa specialty occupation. See § 214(i)(l) of the Act; 8 · 
C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation"). 

Finally, the AAO will address. the alternative criterion at 8 C.F.R. § 214.2(h)( 4 )(iii)( A)( 4), which is 
satisfied 'if the petitioner establishes that the nature of the specific duties is so specialized ,at;ld 
complex that knowledge required to perform _them is usually associated with the attainment of a 
baccalaureate or higher degree in a specific specialty or its equivalent. 

Again>'however; relative specialization and complexity have not been sufficiently-developed by' the 
petitioner. as an aspect of the proffered position. The proposed duties contain no indication of 
specialization and complexity such that they require knowledge usually associated with a minill)·um 
of a bachelor's degree in. a specific specialty or its equivalent. In other words, the proposed dqties 
have not been described with sufficient specificity to show that they are more specialized and 
complex than medical and health services manager-, posihons that are not usually associated with at 
least a bachelor's degree in a specific specialty or its equivalent? · · ' 

3 Counsel argues on appeal. that· the proffered position's duties are "highly technical and very complex." 
However, the dutie.s as described l_ack sufficient specificity to distinguish the proffered position from other 
medical records manager ·or other medical and health services manager positions for which a bachelor's or 
higher degree in a specific specialty, or its equivalent, is not required to perform their duties. · 

Moreover, the petitioher .has d.esignated the proffered position as a Level. I position on the. submitted L'CA, 
indicating that it is an entry-level position for an employee who has only basic und~rstanding of the 
occupation. See U.S. Dep't of Labor; Emp't & Training Admin., Prevailing Wage Determinatiol1 Policy 
Guidance, . Nonagric. · . Immigration ·Programs · .. (rev. : Nov. 2009), available ·. at 
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC...:.Guidance_Revised_ll_2009.pdf. Therefore, it · is 
simply not credible that the position is one with speci.alized ahd complex duties, as such a higher-level 
position would .likely be classified at a higher level, such as a Level IV position, requiring a significan~ly . 
higher prevailing wage. It is ~ incumbent upon the petitioner to resolve any inconsistencies in the record ~y 
independent objective evidence . . Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the peti~ioner submits c~nipetent objective evide~ce pointing to where the truth lie,s. Matter of Ho, } 9 
I&N Dec. 582,591:92 (BIA 1988). . 
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For · the reasons.· discuss~d above, the . petitioner has not .satisfied the criterion at . 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A)( 4). 

The AAO does not need to examine'. the issue of the beneficiary's qualifications, because . the 
petitioner has not prov.ided sufficient evidence to demonstrate that the position is a speciialty 
occupation. In other words, the benefiCiary's credentials to perform a particular job are relevant on·ly 
when the job is found to be a specialty qccupati9n. . . 

As discussed in this ·. decision, the petitioner did not submit sufficient evidence regan:iing the 
proffered position to determine whether it will require a baccalaureate or higher degree in a specific 
specialty or its equivalent. ·.Absent thi~ determination that a baccalaureate or higher degree in a 
specific specialty or its equivalent is required to perform the duties of the proffered position, it also 
cannot be determined whether the beneficiary possesses that degree or its equivalent. Thetefore, the 
AAO need not and will not address the beneficiary's qualifications further, except to note that, in arty 

·event, the petitioner did ·not submit an evaluation of her foreign degree or su~ficient evidence ~o 
establish that her degree is the equivalent of a US. bachelor's degree in a specific specialty. p..s 

· such, since evidence was not presented thatthe beneficiary has at. least a bachelor's degree or the 
equivalent in a specific specialty, the petition could not be approved even if eligibility for the benefit 
sought had been otherwise established. . 

. 1 

In visa petition proceedings, . the burden of proving eligibilityJor the benefit sought remains entirely 
with the petitioner. · § 291.of.the Act, 8 U.S.C. § 1361 . Here, thatburden has not been met. . · 

ORDER: The appeal is d}srhissed. The petition is denied. 


