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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the California Service 
Center on December 14, 2010. In the Form I-129 visa petition the petitioner describes itself as hotel 
with 14 employees established in 2004. In order to employ the beneficiary in what it designates as a 
hotel manager position, the petitioner seeks to classify her as a nonimmigrant worker in a specialty 
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1101(a)(15)(H)(i)(b ). 

The director denied the petition on February 14, 2011, finding that the petitioner failed to establish 
that the proffered position qualifies as a specialty occupation in accordance with the applicable 
statutory and regulatory provisions. On appeal, the petitioner asserts that the director's basis for 
denial was erroneous, and contends that it satisfied all evidentiary requirements. In support of this 
assertion, the petitioner submitted a brief and additional evidence. 

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the response to the RFE; (4) the 
director's denial letter; and (5) the Form I-290B and supporting documentation. The AAO reviewed 
the record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agrees with the director that the petitioner has 
not established eligibility for the benefit sought. Accordingly, the director's decision will not be 
disturbed. The appeal will be dismissed, and the petition will be denied. 

Later in this decision, the AAO will discuss an additional, independent ground, not identified by the 
director's decision, that the AAO finds also preclude approval of this petition. Specifically, beyond 
the decision of the director, the AAO finds that the petitioner failed to establish that it would pay an 
adequate salary for the beneficiary's work, as required under the applicable statutory and regulatory 
prov1swns. Thus, the petition cannot be approved for this reason as well. It is considered 
independent and alternative basis for denial of the petition.1 

In this matter, the petitioner stated in the Form I-129 that it seeks the beneficiary's services as a hotel 
manager to work on a full-time basis at a rate of pay of $60,000 per year. In an undated support 
letter submitted with the Form I-129, the petitioner stated that it sought to employ the beneficiary as 
a hotel manager, but did not provide a description of the duties associated with the proffered 
position. The petitioner submitted an employment contract dated December 1, 2010, identifying the 
period of employment as commencing December 1, 2010, the petitioner described the "Scope of 
Duties" of the proffered position as the following: 

1 The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004). 
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During the Employment Period, the Employee shall be employed as hotel manager as 
well as such other duties and responsibilities which may be assigned to him by a 
Company manager or official. The Employee shall perform such service in good 
faith and comply with all rules, regulations and policies established or issued by the 
Company. 

The AAO observes that this description of the proffered position does not establish the substantive 
nature of the work to be performed by the beneficiary. The employment contract, signed by both the 
petitioner and the beneficiary, identifies the beneficiary's salary as $52,000 per year. The AAO 
notes that the salary that appears in the employment contract is $8,000 less than the amount listed on 
the Form I -129. No explanation was provided for the discrepancy. 

The petitioner's undated letter of support submitted with the Form I-129 does not state a minimum 
education requirement for the proffered position. The petitioner indicated that the beneficiary is 
qualified to provide services in the proffered position by virtue of her foreign degrees, prior work 
experience, and language abilities. The petitioner provided the beneficiary's resume, but did not 
provide any independent evidence of the beneficiary's qualifications. 

Along with the Form I-129 petition, the petitioner submitted documents regarding the petitioner's 
business operations, including corporate documents; tax returns; printouts from the petitioner's 
website; bank statements; an employee list; and photographs of the petitioner's premises. 

In addition, the petitioner submitted an LCA in support of the instant H-1B petition. The AAO notes 
that the LCA designation for the proffered position corresponds to the occupational classification 
"Lodging Managers" - SOC (ONET/OES Code) 11-9081, at a Level III wage. The LCA indicates 
that the prevailing wage for a Level III position in Yavapai County (Sedona, Arizona) was $59,176 
for the relevant time period. 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on December 27, 2010. The director outlined the evidence to be submitted. The 
AAO notes that the director requested that the petitioner submit probative evidence to establish that 
the proffered position qualifies as a specialty occupation and that the beneficiary is qualified to 
perform services in a specialty occupation position. Among the evidence requested, the petitioner 
was asked to provide a detailed description of the work to be performed by the beneficiary including 
the specific job duties, the percentage of time to be spent on each duty, level of responsibility, hours 
per week or work, and the minimum education, training, and experience necessary to do the job. 

On February 3, 2011, the petitioner responded to the director's RFE by providing a letter and 
additional evidence, including (1) three job postings for other hospitality industry positions; (2) a 
document entitled "Work Experience Equivalency"; (3) letters and "certifications" regarding the 
beneficiary's prior work experience; (4) a letter and C.V. for professor of 

Colombia, and a brochure for 
(5) samples of the petitioner's promotional materials; (6) printouts from the 
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petitioner's website; (7) printouts from (8) documents pertaining to the 
petitioner's business operations, such as a hotel directory, housekeeping signs, maintenance notices, 
etc.; and (9) photos of the petitioner's premises and employees. 

In an undated letter provided in response to the RFE, the petitioner included the following list of 
duties that pertain to the proffered position: 

• Guide, Control and Organize Business activities 
• Day to day management of the hotel and its staff 
• Planning, organizing, and directing all the hotel services, including but not 

limited to: front office operations, food and beverage, maintenance and 
housekeeping. 

• Plan and organize any catering or other hotel services. 
• Promote and market the business. 
• Responsible for creating and implementing any advertisement. 
• Renew or develop any new FIT contracts. 
• Responsible for developing and managing a weekly, monthly and yearly 

budget. 
• Oversee the financial plans and control of expenditures. 
• Set and achieve sales and profit targets. 
• Recruit and train new staff members. 
• Monitor and oversee current staff members. 
• Plan and implement employee schedules. 
• Address customer inquiries, comments or complaints. 
• Responsible for hiring and overseeing any outsourced contractors. 
• Responsible for accuracy of guest reservations. 
• Responsible for front office petty cash and bank. 
• Attending to any phone inquiries or walk in visitors. 
• Daily monitoring of e-mails. 
• Responsible that all are met to the satisfaction of the 

guest and corporate office. 
• Daily, weekly, monthly yield management. 
• Monitor Accounts Receivable. 
• Billing of all companies on a direct bill method of payment. 
• Review any notes left on the front office log book. 
• Review any special requests from guest and see that they are met. 
• Control office inventory supplies. 
• Schedule weekly meetings with department heads to ensure that guest 

satisfaction is met. 
• Responsible for covering any shift in any department that an employee misses. 
• Responsible for keeping a linen inventory and ordering when needed. 
• Responsible for keeping tool and material inventory. 
• Liaison to any corporate office inspector of 

inspector. 
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In its undated letter, the petitioner stated the following regarding the requirements of the proffered 
position: 

Minimum Education, Training and Experience: 

High school diploma is required. Some college education but more importantly work 
experience in the hotel industry is a must. Minimum work experience of five years is 
required to have sufficient hotel industry knowledge in the field to reduce training 
time. 

The director reviewed the information provided by the petitioner. Although the petitioner claimed 
that the beneficiary would serve in a specialty occupation, the director determined that the petitioner 
failed to establish how the beneficiary's immediate duties would necessitate services at a level 
requiring the theoretical and practical application of at least a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty. The director denied the petition on February 
14, 2011. The petitioner submitted an appeal of the denial of the H-1B petition. 

On appeal, the petitioner submitted a brief; a new description of the proffered position; printouts 
from Wikipedia; several job announcements; a printout of a chapter from DOL's Occupational 
Outlook Handbook (Handbook) entitled "Lodging Managers"; an article regarding Specific 
Vocational Pre aration (SVP); e-mail correspondence and website printouts regarding the 2011 

and copies of pages from what appears to be a manual on 
"LQConnect." The AAO notes that petitioner's brief references "industry expert opinions" from 

Dr. and No letters or statements from these 
individuals were submitted. 

The AAO observes that the new description of the proffered pos1t1on, which appears in the 
petitioner's appeal brief and in a separate position description document submitted on appeal, 
appears to be taken nearly verbatim from a job posting for a hotel manager position at the 

Georgia. The job posting for the was submitted by the petitioner in 
its initial filing with the I-129 petition, and appears in the record. Notably, the position description 
indicates that the beneficiary will supervise the petitioner's health club manager, convention services 
manager, engineer, accountant, food services manager, club manager, reception manager, security 
manager, public relations manager, catering manager, and sales and marketing director. The AAO 
observes that none of these positions appear on the petitioner's list of 14 employees initially 
submitted with the Form I-129 petition. The AAO again notes that on the Form I-129 the petitioner 
indicated that it has 14 employees. 

The AAO notes that on appeal a petitioner cannot offer a new positiOn to the beneficiary, or 
materially change its level of authority within the organizational hierarchy, or the associated job 
responsibilities. The petitioner must establish that the position offered to the beneficiary when the 
petition was filed merits classification for the benefit sought. Matter of Michelin Tire Corp., 17 I&N 
Dec. 248, 249 (Reg. Comm'r 1978). A petitioner may not make material changes to a petition in an 
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effort to make a deficient petition conform to U.S. Citizenship and Immigration Services (USCIS) 
requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm'r 1998). 

Further, the AAO notes that providing a description for the proffered position that is taken nearly 
verbatim from an advertisement for a position at another company is not sufficient for establishing 
H-1B eligibility for the proffered position. In establishing a position as a specialty occupation, a 
petitioner must describe the specific duties and responsibilities to be performed by a beneficiary in 
the context of the petitioner's own business operations, demonstrate a legitimate need for an 
employee exists, and substantiate that it has H-1B caliber work for the beneficiary for the period of 
employment requested in the petition. Using a position description that is inconsistent with the 
evidence in the record regarding the petitioner's business operations is insufficient to establish that 
the proffered position qualifies as a specialty occupation and creates inconsistencies in the record. It 
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). Here, the petitioner has offered no explanation as to why it 
has provided two different job descriptions for the proffered position, one of which appears to have 
been taken verbatim from a position announcement from another company. 

The AAO observes that in the new position description submitted on appeal, the petitioner describes 
the minimum education requirement for the position as a "Bachelor's degree or equivalent 
education/experience." The petitioner's appeal brief states that the proffered position requires a 
bachelor's degree or higher in hotel management. 

The issue before the AAO is whether the petitioner has provided sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position. Based upon a complete review of 
the record of proceeding, the AAO will make some preliminary findings that are material to the 
determination of the merits of this appeal. 

To ascertain the intent of a petitioner USCIS must look to the Form I-129 and the documents filed in 
support of the petition. It is only in this manner that the agency can determine the exact position 
offered, the location of employment, the proffered wage, et cetera. Pursuant to 8 C.F.R. 
§ 214.2(h)(9)(i), the director has the responsibility to consider all of the evidence submitted by a 
petitioner and such other evidence that he or she may independently require to assist his or her 
adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition 
involving a specialty occupation shall be accompanied by [ d]ocumentation ... or any other required 
evidence sufficient to establish ... that the services the beneficiary is to perform are in a specialty 
occupation." 

The AAO observes that the petitioner has provided inconsistent information regarding the 
requirements of the proffered position. In its initial letter submitted in support of the Form I-129 
petition, the petitioner did not state a minimum education requirement for the proffered position. In 
response to the RFE, the petitioner stated that a "[h]igh school diploma" and five years of work 
experience in the industry are required. The petitioner additionally stated, "Some college education 
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but more importantly work experience in the hotel industry is a must." In its appeal brief, the 
petitioner indicated that the proffered position requires a bachelor's degree or higher in hotel 
management"; however, in the position description submitted on appeal, the petitioner stated the 
minimum education requirement for the proffered position as a "[b ]achelor's degree or equivalent 
education/experience." 

The petitioner did not provide an explanation for the discrepancies in the requirements for the 
position. The petitioner has indicated that the duties of the proffered position can be performed with 
(1) a "high school diploma" and five years of work experience; (2) "some college education" and 
five years of work experience; (3) a general-purpose bachelor's degree; and (4) a bachelor's degree in 
hotel management. The AAO observes that the petitioner's assertions that the duties of the proffered 
position can be performed with a high school diploma and five years of work experience, an 
unspecified amount of college education and work experience, or a general-purpose bachelor's 
degree are insufficient to establish that the proposed position qualifies as a specialty occupation. 

To demonstrate that a job requires the theoretical and practical application of a body of highly 
specialized knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that the 
position requires the attainment of a bachelor's or higher degree in a specialized field of study or its 
equivalent. Thus, a position that can be performed with only a high school diploma and five years of 
work experience cannot qualify as a specialty occupation. Further, where a bachelor's degree or its 
equivalent is required, a petitioner must demonstrate that the proffered position requires a precise 
and specific course of study that relates directly to the duties and responsibilities of the position in 
question. Since there must be a close correlation between the required specialized studies and the 
position, the requirement of a general-purpose degree does not establish the position as a specialty 
occupation. Cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm'r 1988). USCIS 
interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific 
specialty that is directly related to the proposed position. Although a general-purpose bachelor's 
degree may be a legitimate prerequisite for a particular position, requiring such a degree, without 
more, will not justify a finding that a particular position qualifies for classification as a specialty 
occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).Z 

2 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 

!d. 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate' prerequisite 
for a particular position, requiring such a degree, without more, will not justify the granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 F.Supp.2d 
172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of Michael Hertz 
Assocs., 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited analysis in 
connection with a conceptually similar provision). This is as it should be: elsewise, an 
employer could ensure the granting of a specialty occupation visa petition by the simple 
expedient of creating a generic (and essentially artificial) degree requirement. 
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Again, the petitioner in this matter has indicated that the duties of the proffered position can be 
performed by an individual with a high school diploma and five years of work experience, an 
unspecified amount of college education and five years of work experience, or a general-purpose 
bachelor's degree. 3 The petitioner's assertions are tantamount to an admission that the proffered 
position is not in fact a specialty occupation. The director's decision must therefore be affirmed and 
the petition denied on this basis alone. 

The AAO also observes that the petitioner has not established that it will pay the beneficiary a 
sufficient wage for her work. Under the H-1B program, a petitioner must offer a beneficiary wages 
that are at least the actual wage level paid by the petitioner to all other individuals with similar 
experience and qualifications for the specific employment in question, or the prevailing wage level 
for the occupational classification in the area of employment, whichever is greater, based on the best 
information available as of the time of filing the application. See section 212(n)(1)(A) of the Act, 
8 U.S.C. § 1182(n)(1)(A); Patel v. Boghra, 369 Fed.Appx. 722, 723 (ih Cir. 2010). The LCA serves 
as the critical mechanism for enforcing section 212(n)(1) of the Act, 8 U.S.C. § 1182(n)(1). See 65 
Fed. Reg. 80110, 80110-80111 (indicating that the wage protections in the Act seek "to protect U.S. 
workers' wages and eliminate any economic incentive or advantage in hiring temporary foreign 
workers" and that this "process of protecting U.S. workers begins with [the filing of an LCA] with 
[DOL]"). 

The AAO again notes that the LCA submitted in support of the instant Form I-129 petition 
corresponds to the occupational classification "Lodging Managers" - SOC (ONET/OES Code) 
11-9081, at a Level III wage. The LCA indicates that the prevailing wage for a Level III position in 

Arizona) was $59,176 for the relevant time period. The AAO observes 
that although the petitioner indicated both on the Form I-129 and on the LCA that it would employ 
the beneficiary full time at an annual salary of $60,000, the employment contract signed by both the 
petitioner and the beneficiary indicates that the beneficiary will earn an annual salary of $52,000.4 

As previously noted, it is incumbent upon the petitioner to resolve any inconsistencies in the record 
by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will 
not suffice unless the petitioner submits competent objective evidence pointing to where the truth 
lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Here, the petitioner has offered no 
explanation as to why the salary stated in its employment contract with the beneficiary is below the 
prevailing wage as certified in the LCA, and different from the salary that the beneficiary indicated it 
would pay both on the Form I-129 petition and on the LCA. Thus, the petitioner has failed to 
establish that it will pay the beneficiary an adequate wage for her work. 

3 The AAO notes that the petitioner has also stated that the duties of the proffered position can be performed 
with a bachelor's degree in hotel management. However, as the petitioner has stated that the duties of the 
position can be performed with a high school diploma and five years of experience, the petitioner has not 
established that a bachelor's degree in hotel management, or its equivalent, is the minimum education required 
for entry into the occupation. 

4 The AAO notes that in response to the RFE, the petitioner indicated that the beneficiary will be expected to 
work 50-55 hours per week. 
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The AAO will now address the director's basis for denial of the petition, namely that the petitioner 
failed to establish that it would employ the beneficiary in a specialty occupation position. Based 
upon a complete review of the record of proceeding, the AAO agrees with the director and finds that 
the evidence fails to establish that the position as described constitutes a specialty occupation. 

For an H-lB petition to be granted, the petitioner must provide sufficient evidence to establish that it 
will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this 
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the 
applicable statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.P.R.§ 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as 
a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.P.R.§ 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the m1mmum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 
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(4) The nature of the specific duties [is] so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result in 
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or 
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing 
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory 
and regulatory definitions of specialty occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 
214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term 
"degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher 
degree, but one in a specific specialty that is directly related to the proffered position. See Royal 
Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a 
specific specialty" as "one that relates directly to the duties and responsibilities of a particular 
position"). Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens 
who are to be employed as engineers, computer scientists, certified public accountants, college 
professors, and other such occupations. These professions, for which petitioners have regularly been 
able to establish a minimum entry requirement in the United States of a baccalaureate or higher 
degree in a specific specialty or its equivalent directly related to the duties and responsibilities of the 
particular position, fairly represent the types of specialty occupations that Congress contemplated 
when it created the H-lB visa category. 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO now turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(l), which requires that a baccalaureate or higher degree in a specific specialty 
or its equivalent is normally the minimum requirement for entry into the particular position. 

The petitioner stated that the beneficiary would be employed in a hotel manager position. However, 
to determine whether a particular job qualifies as a specialty occupation, users does not simply rely 
on a position's title. As previously mentioned, the specific duties of the proffered position, 
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combined with the nature of the petitioning entity ' s business operations, are factors to be considered. 
USCIS must examine the ultimate employment of the alien, and determine whether the position 
qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. The critical 
element is not the title of the position nor an employer' s self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

The AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses.5 As previously mentioned, the 
petitioner asserts in the LCA that the proffered position falls under the occupational category 
"Lodging Managers." 

The AAO reviewed the chapter of the Handbook entitled "Lodging Managers," including the 
sections regarding the typical duties and requirements for this occupational category. However, the 
Handbook does not indicate that "Lodging Managers" comprise an occupational group for which at 
least a bachelor's degree in a specific specialty, or its equivalent, is normally the minimum 
requirement for entry. 

The subchapter of the Handbook entitled "What Lodging Managers Do" indicates that lodging 
managers typically perform the following duties: 

• Inspect guest rooms, public areas, and grounds for cleanliness and appearance 
• Greet and register guests 
• Ensure that standards for guest service, decor, housekeeping, and food quality are met 
• Answer questions from guests about hotel policies and services 
• Keep track of how much money the hotel or lodging facility is making 
• Interview, hire, train, and sometimes fire staff members 
• Monitor staff performance to ensure that guests are happy and the hotel is well run 
• Coordinate front-office activities of hotels or motels and resolve problems 
• Set room rates and budgets, approve expenditures, and allocate funds to various departments 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Lodging Managers," available on the Internet at http://www.bls.gov/ooh/management/lodging
managers.htm#tab-2 (last visited June 15, 2013). 

The subchapter of the Handbook entitled "How to Become a Lodging Manager" states, in part, the 
following about this occupational category: 

Many applicants may qualify with a high school diploma and long-term experience 
working in a hotel. However, most large, full-service hotels require applicants to 

5 
All of the AAO's references are to the 2012-2013 edition of the Handbook, which may be accessed at the 

Internet site http://www.bls.gov/OCO/. 
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have a bachelor's degree. Hotels that provide fewer services generally accept 
applicants who have an associate's degree or certificate in hotel management or 
operations. 

Handbook, 2012-13 ed., "Lodging Managers," available on the Internet at 
http://www.bls.gov/ooh/management/lodging-managers.htm#tab-4 (last visited June 15, 2013). 

The Handbook does not state that a baccalaureate or higher degree in a specific specialty or its 
equivalent is normally the minimum requirement for entry into the occupation. This passage of the 
Handbook reports that "many applicants qualify with a high school diploma" and an unspecified 
amount of experience. Although the Handbook indicates that "most large, full-service hotels require 
applicants to have a bachelor's degree," the petitioner has not established that it is a "large, full
service" hotel. Notably, the petitioner had indicated that it has 14 employees. The promotional 
materials provided by the petitioner do not establish that hotel is either "large" or would be 
considered "full-service" relative to other hotels. Even if the petitioner had established that it is a 
large, full-service hotel, the fact that the Handbook states that "most" such hotels require applicants 
to have a bachelor's degree does not indicate that any lodging manager job qualifies as a specialty 
occupation.6 Notably, the petitioner has indicated that the duties of the proffered position can be 
performed with a high school diploma and five years of experience. Thus, the Handbook does not 
support the assertion that at least a bachelor's degree in a specific specialty, or its equivalent, is 
normally the minimum requirement for entry into the occupation. 

The AAO notes that on appeal, the petitioner states that the proffered position has an "SVP of 8, Job 
Zone 5" as evidence that the proffered position qualifies as a specialty occupation. In support of this 
assertion, the petitioner provided an article entitled "Stratifying Occupational Units by Specific 
Vocational Preparation (SVP)." The AAO reviewed the Occupational Information Network 
(O*NET) OnLine Summary Report for the occupation "Lodging Managers," and observes that, 
contrary to assertions made by the petitioner, O*NET accords positions in this occupation a Job 
Zone Three rating. See U.S. Department of Labor, Employment & Training Administration, O*NET 
OnLine, 11-9081 Lodging Mangers, on the Internet at 
http://www.onetonline.org/link/summary/11-9081.00 (last visited June 15, 20133). A Job Zone 

6 For instance, the first definition of "most" in Webster's New Collegiate College Dictionary 731 (Third 
Edition, Hough Mifflin Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if merely 
51% of the positions require at least a bachelor's degree in a specific specialty, it could be said that "most" of 
the positions require such a degree. It cannot be found, therefore, that a particular degree requirement for 
"most" positions in a given occupation equates to a normal minimum entry requirement for that occupation, 
much less for the particular position proffered by the petitioner. Instead, a normal minimum entry 
requirement is one that denotes a standard entry requirement but recognizes that certain, limited exceptions to 
that standard may exists. To interpret this provision otherwise would run directly contrary to the plain 
language of the Act, which requires in part "attainment of a bachelor's or higher degree in the specific 
specialty (or its equivalent) as a minimum for entry into the occupation in the United States." § 214(i)(l) of 
the Act. 
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Three rating indicates that "Medium Preparation" is needed for the position. More specifically, 
O*NET states that "[m]ost occupations in this zone require training in vocational schools, related on
the-job experience, or an associate's degree." It further states that the SVP range associated with 
these positions is "6.0 to <7.0." The article submitted by the petitioner states that "[o]ccupations in 
this Job Zone require from one to two years of occupation-specific training." Thus neither O*NET's 
Job Zone rating or SVP rating of the occupation establish that the proffered position requires a 
bachelor's degree in a specific specialty or its equivalent for entry into the occupation. 

It is incumbent on the petitioner to provide sufficient evidence to establish that the particular 
position that it proffers would necessitate services at a level requiring the theoretical and practical 
application of at least a bachelor's degree level of a body of highly specialized knowledge in a 
specific specialty. As previously mentioned, the regulation at 8 C.P.R. § 214.2(h)(4)(iv) provides 
that "[a ]n H-1B petition involving a specialty occupation shall be accompanied by [ d]ocumentation . 
. . or any other required evidence sufficient to establish ... that the services the beneficiary is to 
perform are in a specialty occupation." Going on record without supporting documentary evidence 
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 
22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm'r 1972)). 

In the instant case, the petitioner has not established that the proffered position falls under an 
occupational category for which the Handbook, or other authoritative source, indicates that normally 
the minimum requirement for entry is at least a bachelor' s degree in a specific specialty, or its 
equivalent. Furthermore, the duties and requirements of the proffered position as described in the 
record of proceeding by the petitioner do not indicate that the position is one for which a 
baccalaureate or higher degree in a specific specialty, or its equivalent, is normally the minimum 
requirement for entry. Thus, the petitioner failed to satisfy the criterion at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(l). 

Next, the AAO will review the record regarding the first of the two alternative prongs of 8 C.P.R. 
§ 214.2(h)( 4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a requirement 
of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to the petitioner's 
industry in positions that are both: (1) parallel to the proffered position; and (2) located in 
organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry' s 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) 
(quotingHird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As previously discussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or other authoritative source, reports a standard industry-wide requirement for at least a 
bachelor's degree in a specific specialty, or its equivalent. Thus, the AAO incorporates by reference the 
previous discussion on the matter. Also, there are no submissions from the industry's professional 
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association indicating that it has made a degree a minimum entry requirement. Furthermore, the 
petitioner did not submit any letters or affidavits from similar firms or individuals in the petitioner's 
industry attesting that such firms "routinely employ and recruit only degreed individuals." 

The AAO notes that under 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), the petitioner must establish that "the 
degree requirement is common to the industry in parallel positions among similar organizations." 
(Emphasis added.) That is, this prong requires the petitioner to establish that a requirement of a 
bachelor's degree in a specific specialty, or its equivalent, is common to the petitioner's industry in 
positions that are both: (1) parallel to the proffered position; and (2) located in organizations that are 
similar to the petitioner. As previously mentioned, in the Form I-129, the petitioner stated that it is a 
hotel with 14 employees established in 2004. The petitioner listed its gross annual income as 
approximately $1.5 million and its net annual income as $0. 

In support of the petitioner's assertion that the proffered position qualifies as a specialty occupation 
position, the petitioner provided three job announcements.7 However, upon review of the evidence, the 
AAO finds that the petitioner's reliance on the job announcements is misplaced. 

The AAO notes that, contrary to the purpose for which they were submitted, none of the three job 
announcements indicate that a bachelor's degree in a specific specialty or its equivalent is required to 
perform the duties of the advertised positions. Specifically, the posting for a hotel manager at the 

requires a "Bachelor's Degree or equivalent education/experience." No specific specialty is 
required. The other two job postings appear to advertise positions that can be performed with a degree 
in business administration. The petitioner provided an incomplete posting advertising a general 
manager position at the which does not include the full education requirement. The 
visible portion of the advertisement appears to state "Business with 5 yrs or MBA with one year." The 
AAO will not speculate as to what the full job posting states. The posting from seeks 
an individual for the position of general manger with a bachelor's degree in hotel administration, 
business administration, or equivalent "preferred." 

The AAO notes that requirements for an "MBA" or a bachelor's degree in business administration do 
not denote requirements for a degree in a specific specialty. As previously noted, since there must be a 
close correlation between the required specialized studies and the position, the requirement of a 
general-purpose degree, such as business administration, does not establish a position as a specialty 
occupation. Cf Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm'r 1988). USCIS 
interprets the degree requirement at 8 C.P.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific 
specialty that is directly related to the proposed position. Although a general-purpose bachelor's 

7 The AAO notes that the petitioner submitted additional job postings on appeal. Where, as here, a petitioner 
has been put on notice of a deficiency in the evidence and has been given an opportunity to respond to that 
deficiency, the AAO will not accept evidence offered for the first time on appeal. See Matter of Soriano, 19 
I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had 
wanted the submitted evidence to be considered, it should have submitted the documents in response to the 
director's request for evidence. ld. The petitioner has not provided a valid reason for failing to previously 
provide the documentation. Under the circumstances, the AAO need not and does not consider the 
sufficiency of the evidence submitted for the first time on appeal. 
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degree, such as a degree in business administration, may be a legitimate prerequisite for a particular 
position, requiring such a degree, without more, will not justify a finding that a particular position 
qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 
147. Further the AAO notes that one of the postings expresses a preference for an individual with a 
particular degree. The AAO observes that a preference for a particular degree does not indicate a 
requirement for the same. 

The AAO reviewed all of the advertisements submitted by the petitioner with the I-129 petition.8 

However, as the documentation does not establish that the petitioner has met this prong of the 
regulations, further analysis regarding the specific information contained in each of the job postings 
is not necessary. That is, not every deficit of every job posting has been addressed. Further, it must 
be noted that even if all of the job postings indicated that a bachelor's degree in a specific specialty is 
common to the industry in parallel positions among similar organizations (which they do not), the 
petitioner fails to demonstrate what statistically valid inferences, if any, can be drawn from the 
advertisements with regard to determining the common educational requirements for entry into 
parallel positions in similar organizations. 9 

Based upon a complete review of the record of proceeding, the AAO finds that the petitioner has not 
established that a requirement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is common to the petitioner's industry in positions that are (1) parallel to the proffered 
position; and, (2) located in organizations similar to the petitioner. Thus, for the reasons discussed 
above, the petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)( 4)(iii)(A)(2), which 
is satisfied if the petitioner shows that its particular position is so complex or unique that it can be 
performed only by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. 

The AAO acknowledges that the petitioner may believe that the proffered position is so complex 
and/or unique that it can be performed only by an individual with at least a bachelor's degree. 
However, under the petitioner's own standards (although stated inconsistently), the petitioner does 

8 
As previously noted, the AAO need not assess the sufficiency of evidence offered for the first time on 

appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter ofObaigbena, 19 I&N Dec. 533 
(BIA 1988). 

9 Although the size of the relevant study population is unknown, the petitioner fails to demonstrate what 
statistically valid inferences, if any, can be drawn from these few job postings with regard to determining the 
common educational requirements for entry into parallel positions in similar organizations in the industry. 
See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there is no 
indication that the advertisements were randomly selected, the validity of any such inferences could not be 
accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that 
"[r]andom selection is the key to [the] process [of probability sampling]" and that "random selection offers 
access to the body of probability theory, which provides the basis for estimates of population parameters and 
estimates of error"). 
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not claim that the proffered position requires at least a bachelor's degree in a specific specialty, or its 
equivalent. In support of its assertion that the proffered position qualifies as a specialty occupation, 
the petitioner submitted various documents, including evidence regarding its business operations. 
For example, the petitioner submitted corporate documents; tax returns; printouts from its website; 
bank statements; an employee list; photographs of the petitioner's premises; promotional materials 
regarding the petitioner's services; and housekeeping and maintenance forms. The AAO reviewed 
the record of proceeding in its entirety. However, upon review of the record, the AAO finds that the 
petitioner failed to sufficiently develop relative complexity or uniqueness as an aspect of the 
proffered position. 

More specifically, the petitioner fails to demonstrate how the duties of the proffered position as 
described in the record of proceeding require the theoretical and practical application of a body of 
highly specialized knowledge such that a baccalaureate or higher degree in a specific specialty, or its 
equivalent, is required to perform them. On appeal, the petitioner provided a list of courses 
associated with a degree program in hotel management; however, the petitioner did not explain the 
relevance of these courses to the specific duties of the proffered position. While related courses may 
be beneficial, or even required, in performing certain duties of the proffered position, the petitioner 
has failed to demonstrate how an established curriculum of such courses leading to a baccalaureate 
or higher degree in a specific specialty, or its equivalent, is required to perform the duties of the 
particular position here. The petitioner makes various claims about the duties of the proffered 
position, but fails to explain or clarify which of the duties, if any, of the proffered position would be 
so complex or unique as to be distinguishable from those of similar but non-degreed or non-specialty 
degreed employment. 

The description of the duties does not specifically identify any tasks that are so complex or unique 
that only a specifically degreed individual could perform them. Thus, the record lacks sufficient 
probative evidence to distinguish the proffered position as more complex or unique from other 
positions that can be performed by persons without at least a bachelor's degree in a specific specialty 
or its equivalent. In other words, the record lacks sufficiently detailed information to discern the 
proffered position as unique from or more complex than similar positions that can be performed by 
persons without at least a bachelor's degree in a specific specialty, or its equivalent. 

The AAO observes that the petitioner has indicated that the beneficiary's educational background 
and prior experience in the hospitality industry will assist her in carrying out the duties of the 
proffered position. However, the test to establish a position as a specialty occupation is not the skill 
set or education of a proposed beneficiary, but whether the position itself requires the theoretical and 
practical application of a body of highly specialized knowledge obtained by at least baccalaureate
level knowledge in a specialized area. The petitioner does not explain or clarify at any time in the 
record which of the duties, if any, of the proffered position would be so complex or unique as to be 
distinguishable from those of similar but non-degreed or non-specialty degreed employment. The 
petitioner has thus failed to establish the proffered position as satisfying the second prong of the 
criterion at 8 C.P.R.§ 214.2(h)(4)(iii)(A)(2). 

The third criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachelor's degree in a specific specialty, or its equivalent, for the position. To 
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this end, the AAO usually reviews the petitioner' s past recruiting and hiring practices, as well as 
information regarding employees who previously held the position. 

To merit approval of the petition under this criterion, the record must establish that a petitioner's 
imposition of a degree requirement is not merely a matter of preference for high-caliber candidates 
but is necessitated by performance requirements of the position. Upon review of the record of 
proceeding, the petitioner has not established a prior history of recruiting and hiring for the proffered 
position only persons with at least a bachelor's degree in a specific specialty, or its equivalent. 

While a petitioner may believe or otherwise assert that a proffered position requires a specific 
degree, that opinion alone without corroborating evidence cannot establish the position as a specialty 
occupation. Were USers limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher degree 
in the specific specialty, or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In other 
words, if a petitioner's stated degree requirement is only designed to artificially meet the standards 
for an H-1B visa and/or to underemploy an individual in a position for which he or she is 
overqualified and if the proffered position does not in fact require such a specialty degree or its 
equivalent, to perform its duties, the occupation would not meet the statutory or regulatory definition 
of a specialty occupation. See § 214(i)(1) of the Act; 8 C.P.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation"). 

To satisfy this criterion, the evidence of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. users must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if users were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

The petitioner stated in the Form I-129 petition that it has 14 employees and was established in 2004 
(approximately six years prior to the filing of the H-1B petition). In response to the RFE, the 
petitioner indicated that it has "previously hired hotel managers." However, the petitioner submitted 
no evidence of its hiring practices, or of the education level attained by the individuals who 
previously held the proffered position. 
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Upon review of the record, the petitioner has not provided sufficient evidence to establish that it 
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for the 
proffered position. Thus, the petitioner has not satisfied the third criterion of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and complex that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. 

The AAO acknowledges that the petitioner may believe that the nature of the specific duties is so 
specialized and complex that the knowledge required to perform them is usually associated with the 
attainment of a baccalaureate or higher degree in a specific specialty, or its equivalent. However, the 
AAO must again note that the petitioner has asserted that the duties of the proffered position can be 
performed with a high school diploma and five years of experience. Further, the AAO reviewed the 
documentation submitted by the petitioner regarding the proffered position and its business 
operations (corporate documents; tax returns; printouts from its website; bank statements; an 
employee list; photographs of the petitioner's premises; promotional materials regarding the 
petitioner's services; and housekeeping and maintenance forms), but finds that they fail to establish 
that the proffered position qualifies as a specialty occupation under this criterion of the regulations. 
More specifically, in the instant case, relative specialization and complexity have not been 
sufficiently developed by the petitioner as an aspect of the proffered position. 

The petitioner has submitted inadequate probative evidence to satisfy this criterion of the 
regulations. Thus, the petitioner has not established that the duties of the position are so specialized 
and complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree in a specific specialty. The AAO, therefore, 
concludes that the petitioner failed to satisfy the criterion at 8 C.P.R. § 214.2(h)( 4)(iii)(A)( 4). 

The AAO notes that on appeal the petitioner asserts that Matter of Sun, 12 I&N Dec. 535 (D.D. 
1966) is relevant to the instant proceedings. The AAO observes that the matter to which the 
petitioner cites pertains to an immigrant visa petition and whether the beneficiary in that case was a 
member of the profession as defined in section 101(a)(32) of the Act, 8 U.S.C. § 1101(a)(32); 8 
C.P.R. § 204.5(k)(2). The issue before the AAO is the distinct and separate issue of whether the 
petitioner's proffered position qualifies as a nonimmigrant H-1B specialty occupation and not 
whether it is a profession. Thus, the AAO finds no merit in the petitioner's assertion that the cited 
matter is relevant to these proceedings. Neither the statutory nor regulatory provisions governing 
USCIS adjudication of Form I-129 H-1B specialty-occupation petitions provide for the approval of 
an H-1B specialty occupation petition on the grounds suggested by the petitioner, or even indicate 
that US CIS decisions on immigrant adjudications are relevant to US CIS adjudications of Form I -129 
H-1B specialty occupation petitions. 

For the reasons related in the preceding discussion, the petitioner has failed to establish that it has 
satisfied any of the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
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the proffered position qualifies as a specialty occupation. The appeal will be dismissed and the 
petition denied for this reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient evidence to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant only 
when the job is found to be a specialty occupation. As discussed in this decision, the petitioner did 
not submit sufficient evidence regarding the proffered position to determine that it is a specialty 
occupation and, therefore, the issue of whether it will require a baccalaureate or higher degree in a 
specific specialty, or its equivalent, also cannot be determined. However, the AAO will briefly note 
that the petitioner failed to submit documentation equating the beneficiary's credentials to a U.S. 
baccalaureate or higher degree, as described in the provisions at 8 C.P.R. § 214.2(h)(4)(iii)(D), such 
as an evaluation of the beneficiary's education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials, or an evaluation from an official who has 
authority to grant college-level credit for training and/or experience in the specialty at a United 
States accredited college or university that has a program for granting such credit based on an 
individual's training and/or work experience. As such, since evidence was not presented that the 
beneficiary has at least a bachelor's degree in a specific specialty, or its equivalent, the petition could 
not be approved even if eligibility for the benefit sought had been otherwise established. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 145 (noting that 
the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


