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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form I-129 visa petition, the petitioner describes itself as a clothing manufacturer with six 
employees, established in 2007. In order to employ her in a position to which it applied the title 
"Business Analyst " position, 1 the petitioner seeks to classify the beneficiary as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) .of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued a request for additional evidence (RFE). Within the RFE, the director outlined the specialty 
occupation regulatory criteria and requested specific documentation to establish that the proffered 
position qualifies for classification as a specialty occupation. Mter consideration of the letter and the 
allied documents that the petitioner submitted in a timely response to the RFE, the director denied the 
petition. 

The director denied the petition based on her determination that the petitioner had failed to establish 
that the proffered position qualifies for classification as a specialty occupation in accordance with 
the applicable statutory and regulatory provisions. The AAO notes that the decision reveals that the 
director analyzed the proffered position as belonging to the Market Research Analysts occupational 
group. 

On appeal, counsel for the petltwner contends that the director erroneously determined that the 
proffered position is not a specialty occupation, and submits that proffered position meets more than 
one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). The AAO notes that, on appeal, the petitioner 
attempts to materially alter the nature of the petition that was filed, by now asserting - in material 
conflict with the Labor Condition Application that it filed with the petition - that the position falls 
within SOC (O*NET-OES) Code 13-1111, and the associated occupational classification . of 
"Management Analysts" - rather than within SOC (O*NET-OES) Code 13-1199 and the associated 
Occupational Classification of "Business Operations Specialists, All Other," for which the Labor Condition 
Application had been certified.2 

1 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for the SOC (O*NET-OES) Code 13-1199, the associated Occupational Classification of "Business 
Operations Specialists, All Other," and a Level l (entry-level) prevailing wage rate. The position title is 
business analyst. 
2 As will be discussed later in this decision, even if the proffered position were, in fact, established as 
belonging to the Management Analysts occupational classification, as asserted on appeal, the petition could 
not be approved, even if the petitioner prevailed on the specialty occupation issue, as the LCA submitted to 
support the petition was not accompanied by an LCA that was certified for a different occupational category 
and a different minimum wage-rate obligation. 
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On appeal, counsel for the petitioner asserts that the director's basis for denial of the petition was 
erroneous and contends that the petitioner satisfied all of the evidentiary requirements to establish 
the proffered position as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form I-129 and 
supporting documentation; (2) the aforementioned RFE; (3) the petitioner's response to the RFE; 
(4) the director's letter denying the petition; and (5) the Form I-290B and supporting documentation 
submitted on appeal. . 

Upon a complete review of the record of proceeding, the AAO finds that the director's decision to 
deny the petition for its failure to establish the proffered position as a specialty occupation was 
correct. Accordingly, the appeal will be dismissed and the petition will be denied on this basis. 

To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)( 4 )(iii)( A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel pos1t10ns 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementing the statutory and regulatory definitions of 
specialty occupation.3 

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), 
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be 
employed as engineers, computer scientists, certified public accountants, college professors, and 
other such occupations. These professions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-1B visa category. 

3 The AAO acknowledges that on appeal, counsel attempts to undermine the Service's reliance on Defensor 
v. Meissner, 201 F.3d 384 (51

h Cir. 2000), by distinguishing the facts of that case as dissimilar the facts of the 
instant matter. Although the facts are different, the legal proposition for which the case is cited is 
nevertheless relevant. The case is cited here to underscore the primacy of the statute, and to establish that 
meeting the regulatory criteria alone is not necessarily sufficient in proving that a proffered position merits 
specialty occupation status. 
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As already noted, in the Form I-129 and its allied documents, the petitioner asserted that it 
wished to employ the beneficiary in a position to which it assigned the title "Business Analyst" 
on a full-time basis. In the initial H-1B support letter, which was filed with the Form I-129 the 
petitioner stated that the beneficiary would be responsible for the following duties: 

1. Works directly with appropriate R&D personnel to understand project concept, 
objectives and approach 

2. Takes assigned project from original concept through final implementation 

3. Conduct project meetings; meet with project team regularly to review project 
deliverables and deadlines & meet with appropriate personnel for periodic reviews 
of prototypes and final products 

4. Develops effective reporting tools for the business unit 

5. Prepare routine reports (customer service, operational, market share, etc.), analyzes 
trends and recommends adjustments[,] and address and[l)or capitalize on trends. 

6. Supports business executives by providing market research and using the company 
data to improve process with the internal and external organization. 

7. Help the management teams interpreting facts and complex figures. 

8. Collect, analyze and store information as well as help plan, design, program, test and 
implement client projects, helping the management team to implement to new 
software system. 

9. Generate reports that deliver data such as company performance, user behavior, 
project expenses and employment rates. 

10. Participate in the company business requirements, internal processes and 
organizational structure. 

The AAO notes this significantly impactful item in the letter: the petitioner stated its minimum 
educational requirement for a candidate to fill the position is a bachelor's degree in business or a 
related field. (As will later be discussed, the acceptability of such a generalized degree is in itself 
sufficient basis for dismissing this appeal and denying the petition.) 

In its letter of reply to the RFE, submitted as part of the petitioner' s RFE response, the petitioner 
provided the following division of duties and the approximate percentage of wartime required: 

1. Manage the end-to-end product sales lifecycle in the channel (15 %) 

- Forecast launch quantities to support sales and merchandising requirements 
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- Day-to-day management of inventory replenishment needs 

- Manage end of life inventory reconciliation 

- Identify inventory opportunities and/or new processes to help drive sales 
growth 

- Ability to present and communicate out a summary of inventory status and 
provide actionable recommendations 

2. Drive cost efficiencies and profitability for our partners and for Intuit (10%) 

- Forecast and execution of inventory needs in service to sales goals and 
promotional events 

- Analyze and identify opportunities for increased inventory turns and lower 
return rates 

- Partner and support Intuit Account Leader and Account Marketing Manager on 
key marketing and sales strategies to drive growth 

3. Manage and build internal and external customer relationships (25%) 

- Understand who to go to for what in order to meet the needs of all your 
customers 

- Create win-win opportunities for both Intuit customers and external partners 
though communication and flawless execution 

- Prioritize and balance between the changing needs of the business and current 
process requirements. 

- Liaison between Intuit Supply Chain Operations and external partner 

4. IT System Analyst-Merchandising Management System (50%) 

•:• Build reporting utilities, management reports, spreadsheet models and ad-hoc 
queries to support business analysis. 

•:• Design and develop data preparation components and processes that extract 
and transform data across disparate database tables by creating aggregates 
tables for reporting and analytics. Ensuring integrity of analysis data by 
development and testing of data tables. 
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•!• Develop clear articulation of business-relevant analysis from data for all 
levels from executive to granular reports. 

•!• Ensures solutions are scalable, repeatable, efficient, and effective. 

•!• High level proficiency working with structured and unstructured data across 
large database tables. 

•!• Willingness to dig-in and understand the data and to leverage creative 
thinking and problem-solving skills. 

•!• Experience in the principles of data infrastructure and standard report 
design/delivery (logical database design/schemas, fact/dimension definition, 
data update, routines, data integrity audits, and front-end reporting/analysis 
tools). 

•!• Understand complex system ecosystems. 

The AAO has, of course, reviewed the entire body of the submissions in response to the RFE, 
including the job-vacancy announcements, which will be addressed under the first alternative prong 
of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). However, the AAO finds that neither the 
RFE-reply submissions nor any other documentary evidence within the record of proceeding 
supplement the duty and position descriptions with substantive information establishing what their 
actual performance would involve in terms of actual work and in terms of the applications of any 
particular educational level of practical and theoretical knowledge in any specific specialty. 

The AAO finds that, even when read in the aggregate, neither the above-quoted duty descriptions, 
nor any other descriptions in any submission into this record of proceeding, distinguish the 
proposed duties, or the position that they comprise, as so complex, specialized, and/or complex as to 
require the practical and theoretical application of at least a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty, as required to establish a specialty occupation 
in accordance with the definitions at section 214(i)(l) of the Act and the regulation at 8 C.F.R. 
§ 214.2(h)(4)(ii). Rather, the AAO finds that- as illustrated in the list above- the proffered position 
and its duties are described in terms of numerous but generalized functions that would establish any 
necessary correlation between knowledge that must be applied in that work and attainment of any 
particular educational level of highly specialized knowledge in a specific specialty. 

As a corollary to the record of proceeding's lack of substantive information about any applications 
of a body of highly specialized knowledge, the AAO also finds that the petitioner has not provided a 
factual foundation sufficient to establish that the proffered position is particularly complex or 
unique, let alone so complex or unique that an individual with a degree must fill the position. In 
this regard, counsel contends that the petitioner's products and services are different from the 
average fashion company, and implies that the position is complex and unique by extension, and 
submits that the work product supports this contention. The AAO observes that the work product 
submitted consists of invoices in English, invoices in French absent English translations, and 
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shipping and cargo documentation. Providing context to this evidence, counsel maintains that the 
beneficiary would deal with contracts and claims from all over the world, but fails to explain how 
executing these duties necessarily entail baccalaureate-level theoretical applications of a body of 
highly specialized knowledge in any specific specialty. Accordingly, the AAO accords no 
probative weight to this evidence. In sum, then, the AAO finds that the petitioner did not provide 
an adequate factual foundation for reliance upon relative complexity, specialization, and/or 
uniqueness to substantiate its degree-requirement claim. 

In this regard, the AAO also observes that, as numerous as they are, the descriptions of the proposed 
duties are written at a relatively abstract level that does no more than convey general functions that 
may be generic to a wide spectrum of positions in the occupation that may be similarly described at 
such a generalized, functional level, even if their actual performance involves materially different 
levels of practical and theoretical applications of specialized knowledge. (For efficiency' s sake and 
adjudicative economy, the AAO hereby incorporates the above comments and findings, regarding the 
evidentiary deficiencies of the duties and job descriptions, into the analyses that will follow in applying 
the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidentiary record of this petition.) 

At the outset, the AAO reiterates that the petitioner' s stated acceptance of an undifferentiated 
bachelor's degree in business, with no further specification, not only weighs against the petition's 
claim of a specialty occupation position, but is also tantamount to an admission that the proffered 
position is not a specialty occupation. Accordingly, this aspect of the petition is, in itself, sufficient 
basis to dismiss the appeal and deny the petition for its failure to establish the proffered position as 
specialty occupation. A petitioner must demonstrate that the proffered position requires a precise 
and specific course of study that relates directly and closely to the position in question. Since there 
must be a close correlation between the required specialized studies and the position, the 
requirement of a degree with a generalized title, such as business administration, without further 
specification, does not establish the position as a specialty occupation. Cf Matter of Michael Hertz 
Associates, 19 I&N Dec. 558 (Comm'r 1988). 

As explained above, USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
require a degree in a specific specialty that is directly related to the proposed position. USCIS has 
consistently stated that, although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more, will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007). 

Aside from and in addition to that decisive reason in itself for dismissing the appeal, the AAO will also 
continue with its analysis, in order to address additional material evidentiary deficiencies in the record 
of proceeding. 

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 
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The U.S. Department of Labor's Occupational Information Network (O*NET) section for this 
occupational classification states the following: 

"All Other" titles represent occupations with a wide range of characteristics which do 
not fit into one of the detailed O*NET-SOC occupations. O*NET data is not available 
for this type of title. 

See the U.S. Department of Labor's Occupational Information 
Business Operations Specialists, All Other 
http://www.onetcodeconnector.org/ccreport/13-1199.00. 

Network (O*NET) section on 
on the Internet at 

This statement from O*NET indicates that there is no data for this title, and as such, it does not 
indicate that a bachelor's degree or the equivalent, in a specific specialty, is normally required for 
entry into the occupational group selected by the petitioner and counsel. 

Likewise, the AAO finds that the Department of Labor' s Occupational Outlook Handbook, which 
the AAO recognizes as an authoritative source on the duties and educational requirements of the 
wide variety of occupations it addresses, does not provide any information with regard to the 
Business Operations Specialists, All Other occupational group.4 

In light of this lack of specific occupational information from these two Department of Labor 
resources - neither of which reports on specific degree requirements for individuals seeking 
employment within this occupational classification - it would behoove the petitioner to provide 
authoritative documentation, if such were available, to establish that the particular position here 
proffered is one for which a bachelor' s degree, or the equivalent, in a specific specialty is a normal 
entry requirement. Of course, in this particular petition, any such information would conflict with 
the petitioner' s with the petitioner ' s aforementioned statement that the proffered position may be 
filled by an individual with only a general-purpose bachelor's degree, i.e., a bachelor's degree in 
business administration- which, again, is tantamount to an admission that the proffered position is 
not in fact a specialty occupation. (As such, again, even if the substantive nature of the work had 
been established, the instant petition could not be approved for this additional reason.) 

Nor does the record of proceeding contain any persuasive documentary evidence from any other 
relevant authoritative source establishing that the proffered position 's inclusion in the occupational 
category of Business Operations Specialists, All Other category is sufficient in and of itself to 
establish the proffered position as, in the words of this criterion, a "particular position" for which 
"[a] baccalaureate or higher degree or its equivalent is normally the minimum requirement for 
entry." 

On appeal, and elsewhere within the record of proceedings, the petitioner maintains that the 

4 The AAO recognizes the Handbook as an authoritative source on the duties and educational requirements 
of the wide variety of occupations it addresses. 
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beneficiary's bachelor's and master's degrees in international business, along with her experience in 
fashion, have adequately prepared her for the claimed complex and unique duties. Further, counsel 
submits that the position is one that is a "business specialty" such that it is considered a "specialty 
occupation" under 8 C.F.R. § 214.2(h)(4)(ii), and also asserts that the position is closely aligned with 
the SOC (O*NET-OES) Code 13-1111, the associated Occupational Classification of "Management 
Analysts." Preliminarily, the AAO notes that the petitioner may not attempt to reclassify the 
occupational classification on appeal. users regulations affirmatively require a petitioner to establish 
eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R. 103.2(b )(1). A visa 
petition may not be approved based on speculation of future eligibility or after the petitioner or 
beneficiary becomes eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 
248 (Reg. Comm'r 1978). A petitioner may not make material changes to a petition in an effort to 
make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 1691 
176 (Assoc. Comrn'r 1998). Accordingly, the AAO will not accord . any probative weight to the 
evidence submitted on appeal regarding the Management Analyst occupational classification. 

Finally, there is the director's fmding that, based on a review of the stated duties, the proffered position 
is more likely a market research analyst. The AAO concurs with counsel that the proffered position 
does not bear sufficient relation to that occupational classification. Accordingly, that finding by the 
director is withdrawn, and the petition is being analyzed in accordance with the occupational 
classification specified in the supporting LCA. 

As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its 
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular 
position that is the subject of this petition, the petitioner has not satisfied the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)( 4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner' s industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCrS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

Here and as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty or its equivalent. Also, there are no submissions from professional associations, individuals, 
or similar firms in the petitioner's industry attesting that individuals employed in positions parallel to 
the proffered position are routinely required to have a minimum of a bachelor's degree in a specific 
specialty or its equivalent for entry into those positions. 
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Preliminarily, the AAO observes that the director correctly determined that the petitioner must 
demonstrate that its organization is similar to the organizations advertising parallel positions when 
attempting to establish that a degree requirement is common to the industry in parallel positions 
among similar organizations. The petitioner may not establish that an organization is similar unless 
the petitioner establishes that similar characteristics are shared with the advertising organizations, 
such as number of employees, level of revenue, and the nature or type of organization to list a few 
factors that may be considered. 

In support of its assertion that the degree requirement is common to the petitioner's industry in 
parallel positions among similar organizations, the petitioner submitted copies of eight 
advertisements as evidence that its degree requirement is standard amongst its peer organizations 
for parallel positions. The job-vacancy announcements, however, do not even reflect that all of the 
firms were advertising for candidates with at least a bachelor's degree in a specific specialty is 
required. In fact, five of the vacancy announcements fail to state a specific specialty for the 
bachelor's degree, and another specifies a bachelor's degree in a quantitative field. 

Next, even if all of the job-vacancy announcements specified a requirement for a bachelor's or 
higher degree in a specific specialty, this body of documents would not be probative towards 
satisfying this criterion, as the evidence of record does not established that the posted job 
announcements are for parallel positions in similar clothing manufacturing organizations in the 
same industry. 

The AAO agrees with the director's assessment that not one of the job postings showed, nor did 
counsel assert, that the job vacancy announcements were from similar organizations, i.e. 
organizations engaged in clothing manufacturing, as specified in the second prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), and thus the AAO will not analyze each of the job postings herein. 
The AAO observes that the job postings represent a wide array of industries, including oncology 
services, wireless telecommunications retail, publishing and information services, 
shipping/packing/industrial supplies, as well as undisclosed industries. 

Further, the AAO discounts the value of the advertisements as not being probative, as there is no 
evidence in the record of proceeding that establishes how representative these items are of the 
advertisers' own recruiting and hiring practices for the position, let alone representative of a 
common industry-wide practice. 5 

5 Further, although the size of the relevant study population is unknown, the petitioner fails to demonstrate 
what statistically valid inferences, if any, can be drawn from just eight job advertisements with regard to 
determining the common educational requirements for entry into parallel positions in similar organizations. 
See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there is 
no indication that the advertisements were randomly selected, the validity of any such inferences could not 

be accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining 
that "[r]andom selection is the key to [the] process [of probability sampling]" and that "random selection 



(b)(6)
Page 12 

Thus, based upon a complete review of the record, the petitioner has not satisfied the first of the two 
alternative prongs described at 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not 
establish a requirement for at least a bachelor's degree in a specific specialty as common to the 
petitioner's industry in positions that are both (1) parallel to the proffered position and (2) located in 
organizations that are similar to the petitioner. 

Next, the AAO finds that the petitioner did not satisfy the second alternative prong of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

As noted earlier, the AAO hereby incorporates into the analysis of this criterion its earlier 
comments and findings regarding the evidentiary deficiencies of the descriptions of the proffered 
position and its constituent duties. 

The petitioner contends that the position meets the second alternative prong of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(2) because the proffered position entails managing the business practice and 
sales for a business with expected gross of $5 million. Additionally, counsel points out that the 
proffered position requires a bachelor's degree as it deals with international business models, 
contracts and claims, and as such, the position is complex and unique. The AAO acknowledges that 
there is evidence demonstrating the international nature of the petitioner's business. This fact 
notwithstanding, this evidence is insufficient to meet the second prong of this criterion absent 
persuasive, concrete and substantive explanations and documentation establishing the level of 
relative complexity or uniqueness of these cited factors and a necessary correlation between such 
relative complexity or uniqueness and a requirement for a person who has attained least a bachelor's 
degree level of a body of highly specialized knowledge in a pertinent specific specialty. 

Additionally, the AAO notes that, on the LCA, the petitioner has designated the proffered position 
as a Level I position, indicating that it is an entry-level position for an employee who has only basic 
understanding of the occupation. See Employment and Training Administration (ETA), Prevailing 
Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009). 
This fact also does not weigh in favor of the proffered position being distinguished by relative 
complexity or uniqueness. Moreover, that wage rate is indicative of a position where the 
beneficiary would perform routine tasks that require limited, if any, exercise of independent 

offers access to the body of probability theory, which provides the basis for estimates of population 
parameters and estimates of error"). 

As such, even if the job announcements supported the finding that the position of business analyst for a 
clothing manufacturer required a bachelor's or higher degree in a specific specialty or its equivalent, it cannot 
be found that such a limited number of postings that appear to have been consciously selected could credibly 
refute the statistics-based findings of the Handbook published by the Bureau of Labor Statistics that such a 
position does not require at least a baccalaureate degree in a specific specialty for entry into the occupation in 
the United States. 
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judgment; would be closely supervised and monitored; would receive specific instructions on 
required tasks and expected results; and would have her work reviewed for accuracy. 

Consequently, as the evidence in the record of proceeding fails to demonstrate the requisite 
complexity or uniqueness in the proffered position, or that it is more complex or unique than 
accounting positions that do not require the services of a person with at least a baccalaureate degree 
in a specific specialty, or its equivalent, the petitioner has not satisfied the second alternative prong 
at 8 C.P.R.§ 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor ' s degree, or the equivalent, in a specific specialty 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and with 
regard to employees who previously held the position in question. 

To satisfy this criterion, the evidence of record must show that the specific performance 
requirements of the position generated the requisite recruiting and hiring history. users must 
examine the actual employment requirements, and, on the basis of that examination, determine 
whether the actual performance requirements of the position necessitate a petitioner's history of 
requiring a particular degree in its recruiting and hiring for the position. See generally Defensor v. 
Meissner, 201 F. 3d at 387. In this pursuit, the critical element is not the title of the position, or the 
fact that an employer has routinely insisted on certain educational standards, but whether 
performance of the position actually requires the theoretical and practical application of a body of 
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty as the minimum for entry into the occupation as required by the Act. To interpret the 
regulations any other way would lead to absurd results: if users were constrained to recognize a 
specialty occupation merely because the petitioner has an established practice of demanding certain 
educational requirements for the proposed position - and without consideration of how a beneficiary 
is to be specifically employed -then any alien with a bachelor's degree in a specific specialty could 
be brought into the United States to perform non-specialty occupations, so long as the employer 
required all such employees to have baccalaureate or higher degrees. See id. at 388. 

As evidence of eligibility under this criterion, the record contains resumes from three individuals 
who are identified as employees of the petitioner. The AAO observes that the petitioner did not 
submit any other evidence, and thus the AAO cannot determine whether these individuals are 
employed or were employed in the same position as the one here proffered. Additionally, there is 
no evidence that these individuals earned the degrees listed on their respective resumes. Moreover, 
the resumes submitted do not show that these individuals are employed by the petitioner. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998). The 
AAO agrees with the director on this point, and finds that here there is not an established history of 
recruiting and hiring that would be necessary to satisfy that the position actually requires the 
theoretical and practical application of knowledge. 
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For all of the reasons described above, the petitioner has failed to satisfy 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A)(J). 

Next, the AAO finds that the petitioner has not satisfied the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. 

Counsel asserts on appeal that the petitioner satisfied this criterion by virtue of the work product 
evidence. While the AAO acknowledges that the record of proceeding contains information as to 
the business and associated work product, the evidence in the record of proceeding does not 
establish the application of baccalaureate-level subject matter, theories, or principles in a specific 
specialty in performing the proffered position's duties. Although counsel repeatedly stated 
throughout the record of proceeding that the proffered position's duties could not be without at least 
a bachelor's degree in a business-related field , counsel's reliance on the work product as evidence is 
misplaced. As previously noted earlier in this decision, the work product within the record of 
proceedings consists of invoices, and cargo and shipping orders, unadorned by any evidentiary or 
narrative contextualization of how such work product is produced only by an individual who 
possesses a baccalaureate or higher degree in the specific specialty. Without documentary evidence 
to support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503, 506 (BIA 1980). 

The AAO finds that relative specialization and complexity have not been sufficiently developed by 
the petitioner as distinguishing aspects of the proposed duties. In other words, the proposed duties 
have not been described with sufficiently substantive specificity and explanation to show that they 
are more specialized and complex than other positions within the pertinent occupational group with 
duties whose nature does not rise to the level of specialization and complexity required to satisfy 
this criterion. 

Additionally, the AAO incorporates its earlier discussion regarding the wage-level designation on 
the LCA, which is appropriate for duties whose nature is less complex and specialized than required 
to satisfy this criterion. 

Both on its own terms and also in comparison with the three higher wage-levels that can be 
designated in an LCA, the petitioner' s designation of an LCA wage-level I is indicative of duties of 
relatively low complexity. 

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 
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As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will 
be dismissed and the petition will be denied on this basis. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient documentation to demonstrate that the position is a specialty 
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. Therefore, the AAO need not and will not 
address the beneficiary's qualifications further, except to note that, in any event, the petitioner did 
not submit certified translations of her foreign degree - a deficiency which might defeat the 
petitioner' s attempt to qualify the beneficiary for service in a specialty occupation, if one were 
established. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


