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U.S. Department of Homeland Security 

U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave. , N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

DATE: JUN 2 7 2013 OFFICE: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 

Beneficiary: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such, a motion can be found at 8 C.P.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.P.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~dJt:fl:" . 
(r2_ Ron Rosenberg ft Acting Chief, Admin strative Appeals Office 

www.uscis.gov 
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
'now before the Administrative Appeals Office (AAO) on appeal. The director's decision will be 
withdrawn and the petition remanded for further consideration and action. 

On the Form 1-129 visa petition, the petitioner describes itself as a provider of a full-spectrum of 
established in 2002. In order to employ the beneficiary in what it designates as a 

Layout Engineer position, the petitioner seeks to classify him as a nonimmigrant worker in a 
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the petitiOner failed to demonstrate that the 
proffered position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form I-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has overcome the 
director's ground for denying this petition. Accordingly, the director's decision will be withdrawn. 

However, the petition may not be approved, as the AAO has found an aspect which, although not 
addressed in the director's decision, nevertheless precludes approval of the petition, namely, providing 
as the supporting Labor Condition Application (LCA) for this petition an LCA which does not 
correspond to the petition, in that the occupational category for which it was certified (Electronics 
Engineers, Except Computer) does not correspond to the proffered position and its constituent duties as 
described in the record of proceeding. Accordingly, the petition will be remanded for further action 
in accordance with the instructions set forth below. 

With regard to the director's sole ground for denial, the AAO finds that the evidence of record 
establishes that the nature of the specific duties proposed for this particular beneficiary is so 
specialized and complex that the knowledge required to perform them is usually associated with at 
least a U.S. bachelor's degree in the specific specialty of electrical engineering or a closely-related 
field, as required by 8 C.P.R.§ 214.2(h)(4)(iii)(A)(4). Further, and based on the same evidence, the 
AAO finds that petitioner has established by a preponderance of the evidence that the particular 
position being offered to the beneficiary qualifies for classification as a specialty occupation as that 
term is defined at section 214(i)(l) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). The director's 
decision, therefore, is hereby withdrawn. 

However, as has been noted above, approval of this petition is precluded by the fact that the LCA 
submitted by the petitioner does not correspond to the petition. The LCA submitted by the 
petitioner in support of the petition was certified for the SOC (O*NET/OES) Code 17-2072 and the 
associated Occupational Classification of "Electronics Engineers, Except Computer." 



(b)(6)

Page 3 

Attaining LCA certification does not establish that a position for which a petition is filed is, in fact, 
a position which belongs within the occupational classification specified in the LCA. The U.S. 
Department of Labor (DOL) has clearly stated that its LCA certification process is cursory, that it 
does not involve substantive review, and that it makes the petitioner responsible for the accuracy of 
the information entered in the LCA. 

With regard to LCA certification, the regulation at 20 C.P.R. § 655.715 states the following: 

Certification means the determination by a certifying officer that a labor condition 
application is not incomplete and does not contain obvious inaccuracies. 

Likewise, the regulation at 20 C.P.R. § 655.735(b) states, in pertinent part, that "[i]t is the 
employer's responsibility to ensure that ETA [(DOL's Employment and Training Administration)] 
receives a complete and accurate LCA." 

Further, the regulation at 8 C.P.R. § 214.2(h)(4)(i)(B)(2) also makes clear that certification of an 
LCA does not constitute a determination that a position qualifies for classification as a specialty 
occupation: 

Certification by the Department of Labor of a labor condition application in an 
occupational classification does not constitute a determination by that agency that the 
occupation in question is a specialty occupation. The director shall determine if the 
application involves a specialty occupation as defined in section 214(i)(1) of the Act. 
The director shall also determine whether the particular alien for whom H-1B 
classification is sought qualifies to perform services in the specialty occupation as 
prescribed in section 214(i)(2) of the Act. 

While DOL is the agency that certifies LCA applications before they are submitted to users, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 
branch, users) is the department responsible for determining whether the content of an LCA filed 
for a particular Form r-129 actually supports that petition. See 20 C.P.R. § 655.705(b), which 
states, in pertinent part (emphasis added): 

For H-1B visas ... DHS accepts the employer's petition (DHS Form r-129) with the 
DOL certified LCA attached. In doing so, the DHS determines whether the petition 
is supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification. 

The regulation at 20 C.P.R. § 655.705(b) requires that USers ensure that an LeA actually supports 
the H-1B petition filed on behalf of the beneficiary. The Prevailing Wage Determination Policy 
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Guidance1 issued by DOL states that "[t]he O*NET description that corresponds to the employer's 
job offer shall be used to identify the appropriate occupational classification" for determining the 
prevailing wage for the LCA. Here, the petitioner has failed to submit an LCA that corresponds to 
the claimed duties of the proffered position, as the proposed duties as described in the record of 
proceeding do not correlate to the occupational classification designated on the LCA - "Electronics 
Engineers, Except Computer." 

As indicated by the fact that it finds ·the proffered position to be a specialty occupation, the AAO 
does not dispute that the proffered position involves electronics engineering principles. Instead, the 
AAO takes issue with the "Except Computer" portion of the occupational category for which the 
LCA was certified. Specifically, the AAO highlights the following excerpt from the petitioner's 
July 11, 2012 letter discussing the nature of the proffered position: 

[The beneficiary] must have a good background on circuit system concepts such as 
power supply system, CPU,2 DDR memory,3 flash memory, SATA4 hard disk, 
ethernet ports, PCIE5 and have knowledge of the abrication process. 

It is unclear to the AAO how a position with these job requirements, which clearly involve work 
with computers, correspond to an engineering position certified for the occupational category 
"Electronics Engineers, Except Computer" (emphasis added). 6 

DOL guidance specifies that, when ascertaining the proper occupational classification, a 
determination should be made by "consider[ing] the particulars of the employer's job offer and 
compar[ing] the full description to the tasks, knowledge, and work activities generally associated 
with an O*NET-SOC occupation to insure the most relevant occupational code has been selected." 

Available at http://www .foreignlaborcert.doleta.gov /pdf/Policy_ No nag_ Progs.pdf (last accessed 
Jun. 20, 2013). 

2 The AAO presumes the petitioner is referring to a computer's central processing unit. 

3 The AAO presumes the petitioner is referring to double data rate memory. 

4 The AAO presumes the petitioner is referring to Serial Advanced Technology Attachment. 

5 The AAO presumes the petitioner is referring to Peripheral Component Interconnect Express. 

6 The AAO notes that had the petitioner obtained an LCA certified for the SOC (O*NET/OES) Code 17-
2071.00 and the associated Occupational Classification of "Electrical Engineers," which appears to be the 
correct occupational classification, it would have been required to offer the beneficiary a significantly higher 
wage. At the time the petitioner obtained the certified LCA it submitted with this petition, the Level I 
prevailing wage in the Oakland-Fremont-Hayward, California Metropolitan Division for an electrical 
engineer was $73,570 per year; the Level II prevailing wage was $89,024; the Level III prevailing wage was 
$104,458; and the Level IV prevailing wage was $119,912. See U.S. Dep't of Labor, Foreign Labor 
Certification Data Center, Online Wage Library, FLC Results New Quick Search, All Industries Database for 
7/2011-6/2012, http://www.flcdatacenter.com (accessed Jun. 20, 2013). 
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See Prevailing Wage Determination Policy Guidance. In this case, the petitioner has provided no 
explanation of its apparently erroneous claim that the position's primary and essential tasks, 
knowledge, and work activities are those generally associated with the occupational category of 
"Electronics Engineers, Except Computer." (emphasis added). As such, it has not established that 
this LCA actually corresponds to this petition. The petition, therefore, cannot be approved. 

However, as the director did not address this issue in her decision denying the petition, the matter 
will be remanded for further consideration and action on this matter. 

As set forth above, the petitioner has overcome the director's sole basis for denying this petition, 
and her decision is hereby withdrawn. However, the director did not address the LCA issue 
identified by the AAO on appeal. Consequently, the AAO will remand the petition for the director 
to do so. 

On remand, the director should issue an RFE affording the petitioner the final opportunity to either: 
(1) submit an LCA certified prior to filing of the petition that corresponds to the petition; or 
(2) establish that the LCA submitted with the petition actually corresponds to the petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met in 
part. Accordingly, the director's decision will be withdrawn and the matter will be remanded for 
entry of a new decision. 

ORDER: The director ' s August 1, 2012 decision is withdrawn. The matter is remanded to the 
director for further action consistent with the above and entry of a new decision. 

-- ------· ··-·-·------ - -


