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DISCUSSION: The director initially approved the nonimmigrant visa petition. Upon subsequent 
review of the record of proceeding, the director issued a notice of intent to revoke (NOIR), and 
ultimately did revoke the approval of the petition. The matter is now before the Administrative 
Appeals Office (AAO) on appeal. The appeal will be dismissed. The approval of the petition will 
remain revoked. 

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the Vermont Service 
Center on October 31, 2011. In the Form I-129 visa petition, the petitioner described itself an 
organization engaged in Christian evangelism and prophesy established in 2006. The petitioner 
stated that it employs 13 people. 1 On the Form I-129, the petitioner listed its gross annual income 
as approximately $5 million and is net annual income as approximately $45,300. The petitioner 
further indicated that the beneficiary will work at " In 
order to employ the beneficiary in what it designated as an assistant director, Christian education 
position, the petitioner sought to classify her as a nonimmigrant worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(H)(i)(b). 

The position was approved for what was designated as an assistant director, Christian education 
position. Thereafter, a site visit was conducted for a prior petition connected with the beneficiary. 
Upon subsequent review of the record of proceeding upon which approval of the petition was based, 
the director issued a NOIR, and ultimately did revoke the approval of the petition. Thereafter, counsel 
for the petitioner submitted an appeal of the decision. 

1 For H-lB approval, the petitioner must demonstrate a legitimate need for an employee exists and to 
substantiate that it has H-lB caliber work for the beneficiary for the period of employment requested in the 
petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to require the services of a 
person with at least a bachelor's degree in a specific specialty, or its equivalent, to perform duties at a level 
that requires the theoretical and practical application of at least a bachelor's degree level of a body of highly 
specialized knowledge in a specific specialty for the period specified in the petition. 

The AAO notes that it is reasonable to assume that the size of an employer's business has or could have an 
impact on the duties of a particular position. See EG Enterprises, Inc. d/b/a/ Mexican Wholesale Grocery v 
Department of Homeland Security, 467 F. Supp. 2d 728 (E.D. Mich. 2006). Thus, the size of a petitioner 
may be considered as a component of the nature of the petitioner's business, as the size impacts upon the 
duties of a particular position. In matters where a petitioner's business is relatively small, the record is 
reviewed for evidence that the petitioner's operations, are, nevertheless, of sufficient complexity to indicate 
that it would employ the beneficiary in position requiring the theoretical and practical application of a body 
of highly specialized knowledge that may be obtained only through a baccalaureate degree or higher in a 
specific specialty, or its equivalent. Additionally, when a petitioner employs relatively few people, it may be 
necessary for the petitioner to establish how the beneficiary will be relieved from performing non-qualifying 
duties. 

2 In response to the question on the Form I-129 in Part 5, section 5 (page 4), "Will the beneficiary work off
site?" the petitioner responded, "No." 
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The record of proceeding before the AAO contains: (1) the petitioner' s Form I-129 and supporting 
documentation; (2) the director's NOIR; (3) the response to the NOIR; (4) the director's revocation 
notice; and (5) the Form I-290B and supporting documents. The AAO reviewed the record in its 
entirety before issuing its decision. 

With regard to the revocation of the approval of a petition, the regulation at 8 C.F.R. § 214.2(h)(ll) 
states the following: 

Revocation of approval of petition--(i) General. (A) The petitioner shall immediately 
notify the Service of any changes in the terms and conditions of employment of a 
beneficiary which may affect eligibility . . . . An amended petition on Form I-129 
should be filed when the petitioner continues to employ the beneficiary. If the 
petitioner no longer employs the beneficiary, the petitioner shall send a letter 
explaining the change(s) to the director who approved the petition .... 

Under the provisions outlined in 8 C.F.R. § 214.2(h)(ll)(iii), U.S. Citizenship and Immigration 
Services (USCIS) will revoke the approval of an H-lB petition. Specifically, 8 C.F.R. 
§ 214.2(h)(ll)(iii) states the following: 

(A) Grounds for revocation. The director shall send to the petitioner a notice of 
intent to revoke the petition in relevant part if he or she finds that: 

(1) The beneficiary is no longer employed by the petitioner in the capacity 
specified in the petition, or if the beneficiary is no longer receiving training 
as specified in the petition; or 

(2) The statement of facts contained in the petition was not true and correct, 
inaccurate, fraudulent, or misrepresented a material fact; or 

(3) The petitioner violated terms and conditions of the approved petition; or 

(4) The petitioner violated requirements of section 101(a)(15)(H) of the Act or 
paragraph (h) of this section; or 

(5) The approval of the petition violated paragraph (h) of this section or 
involved gross error. 

(B) Notice and decision. The notice of intent to revoke shall contain a detailed 
statement of the grounds for the revocation and the time period allowed for the 
petitioner's rebuttal. The petitioner may submit evidence in rebuttal within 30 
days of receipt of the notice. The director shall consider all relevant evidence 
presented in deciding whether to revoke the petition in whole or in part. If the 
petition is revoked in part, the remainder of the petition shall remain approved 
and a revised approval notice shall be sent to the petitioner with the revocation 
notice. 
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As a preliminary matter, the AAO finds that the bases specified for the revocation action are proper 
grounds for such action. The director's statements in the NOIR were adequate to notify the 
petitioner of the intent to revoke approval of the petition. The documents submitted in response to 
the NOIR failed to rebut and overcome the grounds for revocation. The director determined that: 
(1) the petitioner failed to establish that the proffered position is a specialty occupation; and (2) the 
petitioner failed to comply with the terms and conditions of employment. Upon review of the 
record of proceeding, the AAO agrees that the documents submitted in response to the NOIR and on 
appeal fail to effectively rebut and overcome the bases for revocation specified at 8 C.F.R. 
§ 214.2(h)(ll)(iii)(A). Accordingly, the appeal will be dismissed, and approval of the petition will 
remain revoked. 

In this matter, the petitioner stated on the Form I-129 and supporting documentation that it seeks the 
beneficiary's services as an assistant director, Christian education on a full-time basis at the rate of pay 
of $53,768 per year. In a letter (which is not signed or endorsed by the petitioner, is not on letterhead, 
and is not date), the following duties for the proffered position were provided: 

In this position the Beneficiary plans, develops and administers programs to provide 
educational opportunities for adult and children students. She surveys Petitioner's 
constituents to identify needs and interests for specialized Christian education. The 
Beneficiary assists in the preparation of curriculum to conform to established needs 
and interest of Petitioner's constituents, including analyzing data for questionnaires, 
interviews, and group discussions in order to evaluate and draft proposed 
curriculums which will include proposed teaching methods. As Assistant Director, 
Christian Education, the Beneficiary is responsible for determining supplies, 
equipment and facility requirements for Petitioner's Christian education program. 
She also assists in the recruitment of teaching personnel. The Beneficiary also 
teaches courses as directed by the Educational Director. She is also responsible for 
organizing facility reservations for classroom accommodation, organizing and 
overseeing class registration and enrollment processing, providing program details 
on a monthly basis to Petitioner's marketing department for advertising of available 
courses, providing weekly job reports and attending weekly planning meetings. 

Further, the letter also stated that "the level of skill required on an individual to handle these job 
duties requires a skill set that is usually attainable only through a Bachelor's degree."3 

With the petition, the petitioner also submitted a copy of the diploma from 
showing that the beneficiary received a Bachelor of Social Science in Economic 

History and Industrial Psychology. The petitioner also included a credential evaluation report from 

3 The AAO notes that the petitioner did not state that the proffered position requires a bachelor's degree in a 
specific specialty. For a petitioner to demonstrate that a job requires the theoretical and practical application 
of a body of highly specialized knowledge as required by section 214(i)(l) of the Act, the petitioner must 
establish that th~ position requires the attainment of a bachelor's or higher degree in a specialized field of 
study or its equivalent. 
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which states that the beneficiary has the U.S. equivalent of 
Bachelor's degree. The record also contains a resume which states that the beneficiary has been 
working at from June 2004 to present. 

The petitioner referred to the chapter of the U.S. Department of Labor's (DOL) Occupational 
Outlook Handbook (Handbook) regarding the occupational category "Teachers-Kindergarten, 
Elementary, Middle, and Secondary." The petitioner claimed that the Handbook states that 
"teachers must have at least a bachelor's degree" and that the beneficiary "has earned the equivalent 
of a Bachelor's degree and qualifies under the [Handbook] criteria to perform the services in the 
specialty occupation." 

Notably, the petitioner submitted a Labor Condition Application (LCA) in support of the instant 
H-1B petition, designating the proffered position under the occupational category "Directors, 
Religious Activities and Education" - SOC (ONET/OES Code) 21-2021, at a Level I (entry level) 
wage. No explanation for the variance in occupational categories was provided. 

In addition, the petitioner provided several documents in support of the petition. More specifically, the 
documentation included the following, inter alia: (1) Internet printouts, including printouts from the 
petitioner's website; (2) financial documents; (3) a Form ETA 9089 for • 
certified on March 24, 2011; and (3) a Form I-140 receipt filed by 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on November 8, 2011. The director outlined the evidence to be submitted. 

In response to the RFE, the petitioner submitted a revised job description and additional evidence. 
In a document entitled "Job Duties" (which is not signed or endorsed by the petitioner, is not on 
letterhead and is not dated), the following information was provided: 

4 

Supervisory and Administrative Responsibilities ( 40%) 

~ Manages the Center's academic community and student body* 
~ Oversees the contact with and the recruitment of prospective students* 
~ Delegates school admission and enrollment duties to support staff and oversees 

the carrying out of such duties* 
~ Delegates and oversees school's finance and funding requirements* 
~ Delegates to the administrative support staff and oversees, the pnntmg of 

diplomas, the grading of student coursework, and the scoring of quiz/test 
results* 

~ Delegates other administrative tasks, including, but not limited to record 
keeping, purchasing of office supplies, printing, and all official correspondence 
to ensure the smooth running of education department* 

~ Liaises with the IT Department to develop, maintain, and improve the 
technological foundation of the Online School* 

The AAO notes that the Form 1-140 petition (SRC-11-903-03709) was denied on August 9, 2012. 
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~ Conferences with CEO to regularly review the school's curricula in 
order to improve teaching methodologies and to best meet the requirements for 
a rapidly growing academic institution* 

~ Coordinates and delegates tasks to the media department regarding the 
development of academic audio, video, literature, etc.* 

~ Coordinate with sister organizations for joint academic projects* 
~ Assists the CEO and COO in the event of hiring additional personnel for the 

Online school or the future physical school that is currently in development* 

Research (20%) 

~ Researches and develops the academic curricula under the direction and 
guidance of according to the ethos of the Ministry* 

~ Researches material ("Idea Generation") the CEO will ·use in live 
performances, books, and/or audio CDs formats-per instruction* 

Preparation (20%) 

~ Assists CEO in the development of the school 
curricula, including the development of comprehensive lesson series, testing 
methodologies, and evaluation processes; including video material, audio 
segments, written modules, online tools such as quizzes, and assignments. 
Develops teaching tools, such as handouts and online media presentations* 

~ Organizes material into presentable lessons of an hour that meet the overall 
academic goals of the institution* 

~ Accumulating specialized materials for outside reading and homework* 
~ Studying and utilizing the most appropriate learning strategies* 
~ Teaching various courses by way of video, when required by CEO to 

do so* 

Evaluation (10%) 

~ Evaluates process of the student body (currently approximately 900 students) by 
measuring results against predetermined standards; may take the forms of 
completed quizzes, assignments, class participation, and occasional Online 
forum discussions* 

Co-ordination (10%) 

~ Co-ordinates a platform and participating as a monitor in Online forum 
discussions pertaining to the course material. 

~ Works closely with other departments, for example, media, to ensure that the 
technological infrastructure is of the highest quality and is fully functioning 

~ Informs staff of updates and improvements and provides feedback via 
conference calls, staff meetings, and Internet-based updates 



(b)(6)

Page 7 

-------- --- ---· 

~ Oversee the maintenance of department inventory and supplies 

Key:= *=Requires at minimum a baccalaureate degree or equivalent work/industry 
expenence 

Further, in response, counsel referred to expansion of educational programs for the petitioner and 
claimed that this "expansion continues today as the school's enrollment [is] topped [at] 900 students, 
and the [petitioner] announced that it is in the process of purchasing land and developing a campus for 
a physical, brick and mortar school that will complement and bolster the Center's current online 
academic program." Counsel further stated the following regarding the proffered position: 

When the [petitioner] began the hiring process for the position it wanted an individual 
(1) with extensive teaching experience; (2) who supported the religious mission of the 
[petitioner] and who had prior work experience in the Christian community; (3) who 
had a background in business so they could develop and run the department; and (4) 
with a bachelor's degree, as the job reports directly to CEO , who holds an 
honorary doctorate degree. 

Counsel also stated that the petitioner found the beneficiary "to be the perfect fit as she had 15 years of 
teaching experience (some of that experience in previous H-1B status); she was a Christian and had 
taught in Christian schools; and she had a background in business (a degree in industrial psychology) 
and management." Counsel also discussed how the beneficiary's degree in industrial psychology 
relates to the proffered position as an assistant director of Christian education. 

In addition counsel provided the following documents, inter alia: 

• A job posting for an assistant director, Christian education. The notice was posted from 
May 28, 2008 to June 11, 2008. The position was described as follows: 

POSITION: ASSISTANT DIRECTOR, CHRISTIAN EDUCATION 
Bachelors degree or equivalent thereof. 2 yrs Exp. in Christian curriculum comprising 
of prayer, bible study & Christian values required. Assist in curriculum preparation; 
plan, develop & administer programs. Test, evaluate and provide feedback and 
recommendations. Assist in recruitment of staff, supervise administrative functions 
pertaining to position. 

• Documentation regarding the beneficiary's credentials 
• Descriotion of Industrial/Organizational Psychology Programs at the 

• Certificate of Ordination from 
• Recommendation letters 
• Organizational chart 
• Job descriptions for current employees including accounting manager, personal 

assistant, video controller, vice president, office and executive administrator, ministry 
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coordinator, and customer service and counselor 
• Web printout of information about . on its website 
• Web printout of online courses, which appears to consist of Israel is Forever, Prophetic 

Perceptions, Prophetic Revelation, and Prophetic Destiny 
• Letter from ~·- · - · 

-====----
• Letter from , President of 
• Letter from , Director, Master of Education in Curriculum & Instruction 
• Document entitled "Lesson 1: Creative Perception" 
• Document entitled "School of Prophesy: Perceptions Course Spring 2011" which 

contains names of people and what appears to be their scores for quizzes. 

The petition was approved on February 7, 2012. 

Thereafter, an administrative site visit was conducted in connected with a prior petition filed by 
fhe director reviewed the site visit report and issued a NOIR for the 

instant petition. The NOIR contained a detailed statement regarding the information that USCIS had 
obtained from the site visit report and notified the petitioner that it was afforded an opportunity to 
provide evidence to overcome the stated grounds for revocation. 

On May 31, 2012, the petitioner and counsel submitted a response to the NOIR along with 
additional evidence. Counsel referred to 8 C.F.R. §214.2(h)(4)(iii)(A) to state that "this section 
specifically references both education and theology" and "it is quite apparent that the theological 
and educational nature of this position, without question, meets the standards of a specialty 
occupation." Counsel further claimed that the director did not closely examine "the significance of 
the letters petitioner has submitted from regarding 
requirements for the proffered position. Counsel also stated that some of the beneficiary's duties 
"would be typical of many, if not all, university professors" and also a high school teacher. Counsel 
further emphasized the petitioner's expansion plans. 

In addition to re-submitting previously submitted documents, counsel also provided the additional 
documents, including: (1) Form W-2, Wage and Tax Statements; (2) copies of pay statement issued 
to the beneficiary in 2012; (3) a document entitled "The Truth about Islam: Lesson One"; (4) a 
document entitled ''Lesson Eight-Revelation: Your Response, Signs & Mfirmation" which consists 
of 10 questions and multiple choice answers; (5) a document entitled "Revelation Lesson 1" with 
what appears to be prompts and script for a video production. The director reviewed the evidence 
and determined that the documentation did not overcome the grounds for revocation. Accordingly, 
on July 12, 2012, the director revoked the approval of the petition. 

Thereafter, counsel for the petitioner submitted an appeal of the director's decision. On the Form 
I-290B, counsel marked Box B of Part 2 to indicate that a brief and/or additional evidence would be 
submitted in 30 days. However, the record does not contain a brief and/or additional evidence; 
therefore, the instant case will be adjudicated based on the evidence already in the record. 
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The AAO reviewed the record of proceeding in its entirety, including the documentation submitted 
with the petition, in response to the RFE, and in response to the NOIR. The AAO notes that the 
record of proceeding contains material discrepancies regarding the proffered position, and the 
petitioner has not sufficiently resolved the inconsistences. The petitioner is obligated to clarify the 
inconsistent and conflicting testimony by independent and objective evidence. Matter of Ho, 19 
I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. ld. 
As will be discussed, the petitioner has not met its burden of proof in this regard. 

Under the H-1B program, a petitioner must offer a beneficiary wages that are at least the actual 
wage level paid by the petitioner to all other individuals with similar experience and qualifications 
for the specific employment in question, or the prevailing wage level for the occupational 
classification in the area of employment, whichever is greater, based on the best information 
available as of the time of filing the application. See section 212(n)(1)(A) of the Act, 8 U.S.C. 
§ 1182(n)(1)(A). The prevailing wage rate is defined as the average wage paid to similarly 
employed workers in a specific occupation in the area of intended employment. By signing the 
Form 1-129 petition and Labor Condition Application (LCA), the petitioner attests that it will 
comply with the wage requirements. 

The primary rules governing an H-1B petitioner's wage obligations appear in the regulations at 
20 C.P.R.§ 655.731. Based upon the excerpts below, the AAO finds that this regulation generally 
requires that the H-1B employer fully pay the LCA specified H-1B annual salary: (1) in prorated 
installments to be disbursed no less than once a month; (2) in 26 bi-weekly pay periods, if the 
employer pays bi-weekly; and (3) within the work year to which the salary applies. 

The pertinent part of 20 C.P.R.§ 655.731(c) states the following: 

Satisfaction of required wage obligation. 

(1) The required wage must be paid to the employee, cash in hand, free and clear, 
when due, except that deductions made in accordance with paragraph ( c )(9) of 
this section may reduce the cash wage below the level of the required wage. 
Benefits and eligibility for benefits provided as compensation for services must 
be offered in accordance with paragraph (c)(3) of this section 

(2) "Cash wages paid," for purposes of satisfying the H-1B required wage, shall 
consist only of those payments that meet all the following criteria: 

(i) Payments shown in the employer's payroll records as earnings for the 
employee, and disbursed to the employee, cash in hand, free and clear, when due, 
except for deductions authorized by paragraph ( c )(9) of this section; 
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(ii) Payments reported to the Internal Revenue Service (IRS) as the employee's 
earnings, with appropriate withholding for the employee's tax paid to the IRS (in 
accordance with the Internal Revenue Code of 1986, 26 U.S.C.l, et seq.); 
(iii) Payments of the tax reported and paid to the IRS as required by the Federal 
Insurance Contributions Act, 26 U.S.C. 3101, et seq. (FICA). The employer must 
be able to document that the payments have been so reported to the IRS and that 
both the employer's and employee's taxes have been paid except that when the 
H-1B nonimmigrant is a citizen of a foreign country with which the President of 
the United States has entered into an agreement as authorized by section 233 of 
the Social Security Act, 42 U.S.C. 433 (i.e., an agreement establishing a 
totalization arrangement between the social security system of the United States 
and that of the foreign country), the employer's documentation shall show that all 
appropriate reports have been filed and taxes have been paid in the employee's 
home co uri try. 
(iv) Payments reported, and so documented by the employer, as the employee's 
earnings, with appropriate employer and employee taxes paid to all other 
appropriate Federal, State, and local governments in accordance with any other 
applicable law. 
(v) Future bonuses and similar compensation (i.e., unpaid but to-be-paid) may be 
credited toward satisfaction of the required wage obligation if their payment is 
assured (i.e., they are not conditional or contingent on some event such as the 
employer's annual profits). Once the bonuses or similar compensation are paid to 
the employee, they must meet the requirements of paragraphs ( c )(2)(i) through 
(iv) of this section (i.e., recorded and reported as "earnings" with appropriate 
taxes and FICA contributions withheld and paid). 

(3) Benefits and eligibility for benefits provided as compensation for services (e.g., 
cash bonuses; stock options; paid vacations and holidays; health, life, disability 
and other insurance plans; retirement and savings plans) shall be offered to the 
H-1B nonimmigrant(s) on the same basis, and in accordance with the same 
criteria, as the employer offers to U.S. workers. 

(i) For purposes of this section, the offer of benefits "on the same basis, and in 
accordance with the same criteria" means that the employer shall offer H-1B 
nonimmigrants the same benefit package as it offers to U.S. workers, and may 
not provide more strict eligibility or participation requirements for the H-1B 
nonimmigrant(s) than for similarly employed U.S. workers(s) (e.g., full-time 
workers compared to full-time workers; professional staff compared to 
professional staff). H-1B nonimmigrants are not to be denied benefits on the 
basis that they are "temporary employees" by virtue of their nonimmigrant status. 
An employer may offer greater or additional benefits to the H-1B 
nonimmigrant(s) than are offered to similarly employed U.S. worker(s),provided 
that such differing treatment is consistent with the requirements of all applicable 
nondiscrimination laws (e.g., Title VII of the 1964 Civil Rights Act, 42 U.S.C. 
2000e-2000e17). Offers of benefits by employers shall be made in good faith and 
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shall result 'in the H-1B nonimmigrant(s)'s actual receipt of the benefits that are 
offered by the employer and elected by the H-1B nonimmigrant(s). 

* * * 

(iv) Benefits provided as compensation for services may be credited toward the 
satisfaction of the employer's required wage obligation only if the requirements of 
paragraph (c)(2) of this section are met (e.g., recorded and reported as "earnings" 
with appropriate taxes and FICA contributions withheld and paid). 

(4) For salaried employees, wages will be due in prorated installments (e.g., annual 
salary divided into 26 bi-weekly pay periods, where employer pays bi-weekly) 
paid no less often than monthly except that, in the event that the employer 
intends to use some other form of nondiscretionary payment to supplement the 
employee's regular/pro-rata pay in order to meet the required wage obligation 
(e.g., a quarterly production bonus), the employer's documentation of wage 
payments (including such supplemental payments) must show the employer's 
commitment to make such payment and the method of determining the amount 
thereof, and must show unequivocally that the required wage obligation was met 
for prior pay periods and, upon payment and distribution of such other payments 
that are pending, will be met for each current or future pay period .. . . 

(5) For hourly-wage employees, the required wages will be due for all hours worked 
and/or for any nonproductive time (as specified in paragraph (c)(7) of this 
section) at the end of the employee's ordinary pay period (e.g. , weekly) but in no 
event less frequently than monthly. 

In this case, the petitioner stated that it intended to employ the beneficiary on a full-time basis. On 
the Form I-129 petition (pages 5 and 17) and LCA, the petitioner reported that the salary for the 
proffered position would be $59,768 per year. The instructions to Form I-129 state that "[t]he rate 
of pay is the salary or wages paid to the beneficiary. Salary or wages must be expressed in amiual 
full-time amount and do not include non-cash compensation or benefits. [Emphasis added]." 

In the response to the NOIR, the petitioner submitted several documents, including its 2011 Form 
W-2, Wage and Tax Statements, issued to the beneficiary. The Form W-2 for 2011 indicates that 
the petitioner paid the beneficiary $26,955.96 in wages, tips and compensation. In addition, the 
Form W-2 provides an elective deferral of $1,647.96 in box 12 and $25,000.08 for housing in box 
14. The Form W-2 for 2010 indicates that the beneficiary received $13,147.69 in wages, tips and 
compensation; $850.08 was allocated for an elective deferral; and $25,000.08 for allocated for 
housing. A letter dated April 19, 2012 addressed to the beneficiary from the petitioner states that 
her annual salary has been increased by 17.3% to an annual income of $56,915.28. The petitioner 
also submitted pay statements issued to the beneficiary in 2012. For most of the statements, the 
beneficiary's bi-weekly earnings are listed as $979.60. 
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In reviewing the documentation provided by the petitiOner, the AAO notes that there are 
discrepancies in the stated wages and the actual annual wages paid to the beneficiary. The 
documentation does not support a finding that the petitioner paid the beneficiary the required wages 
under the statutory and regulatory provisions. 

By signing the Form I-129, the petitioner confirms "under penalty of perjury under the laws of the 
United States of America that this petition and the evidence submitted with it are all true and 
correct" and it "agrees to the terms of the labor condition application for the duration of the alien's 
authorized period of stay for H-1B employment." The petitioner attests that it has read and agreed 
to the labor condition statements at Section H., which include confirming that it will "[p]ay 
nonimmigrants at least the local prevailing wage or the employer's actual wage, whichever is 
higher, and pay for nonproductive time." The required wage must be paid to the employee, cash in 
hand, free and clear, when due. See 20 C.F.R. § 655.731(c)(1). 

In the appeal, counsel references a housing allowance provided to the beneficiary. However, as 
previously mentioned the petitioner stated in the Form I-129 petition and LCA that the beneficiary 
would be paid $59,768 per year. The instructions to Form I-129 state that "[t]he rate of pay is the 
salary or wages paid to the beneficiary. Salary or wages must be expressed in annual full-time 
amount and do not include non-cash compensation or benefits. [Emphasis added]." The 
evidence does not support a finding that the beneficiary has been paid the stated wage. 

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). Moreover, a simple assertion by counsel on appeal does not 
qualify as independent and objective evidence. Without documentary evidence to support the 
claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter ofObaigbena, 19 I&N Dec. 533, 534 (BIA 
1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 
503, 506 (BIA 1980). 

Moreover, the AAO notes that the petitioner did not submit the documentation regarding the 
beneficiary's wages until it responded to the NOIR. Thus, the documents were not received and, 
consequently reviewed by USCIS, until the petitioner sent the documents to USCIS in response to 
the NOIR. Furthermore, with NOIR, the petitioner was put on notice of grounds for revocation of 
the petition and the petitioner as given a reasonable opportunity to provide supplemental 
documentation. The burden to establish eligibility in this matter remains solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. § 1361. 

Based upon a complete review of the record, the petitioner has failed to establish that it has paid the 
beneficiary an adequate salary for her work, as required under the Act. The AAO finds that the 
director was correct in the determination that the petitioner failed to credibly establish that it would 
comply with the terms and conditions of employment. Accordingly, the director's decision to 
revoke the petition on this basis will not be disturbed. 
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The director also determined that the petitioner had not provided sufficient evidence to establish 
that the proffered position qualifies as a specialty occupation. When determining whether a position 
is a specialty occupation, the AAO must look at the nature of the business offering the employment 
and the description of the specific duties of the position as it relates to the particular employer. To 
ascertain the intent of a petitioner, USCIS looks to the Form 1-129 and the documents filed in 
support of the petition. It is only in this manner that the agency can determine the exact position 
offered the location of employment, the proffered wage, et cetera. Pursuant to 8 C.P.R. 
§ 214.2(h)(9)(i), the director has the responsibility to consider all of the evidence submitted by a 
petitioner and such other evidence that he or she may independently require to assist his or her 
adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition 
involving a specialty occupation shall be accompanied by [ d]ocumentation ... or any other required 
evidence sufficient to establish ... that the services the beneficiary is to perform are in a specialty 
occupation." 

For H-1B approval, the petitioner must demonstrate a legitimate need for an employee exists and to 
substantiate that it has H-1B caliber work for the beneficiary for the period of employment 
requested in the petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to 
require the services of a person with at least a bachelor's degree in a specific specialty, or its 
equivalent, to perform duties at a level that requires the theoretical and practical application of at 
least a bachelor's degree level of a body of highly specialized knowledge in a specific specialty for 
the period specified in the petition. That is, a crucial aspect of this matter is whether the petitioner 
has adequately described the duties and requirements of the proffered position, such that USCIS 
may discern the nature of the position and whether the position indeed requires the theoretical and 
practical application of a body of highly specialized knowledge attained through attainment of at 
least a baccalaureate degree in a specific discipline. The AAO finds that the petitioner has not done 
so. 

The petitioner has provided inconsistent information as to the nature and requirements for the 
proffered position. Specifically, the petitioner provided conflicting and varied description of the 
proffered position and its duties throughout the record. For example, as noted earlier, in the support 
letter filed with the Form 1-129, the proffered position was compared to the Handbook's description 
of the "Teachers-Kindergarten, Elementary, Middle, and Secondary" to claim that "teachers must 
have at least a bachelor's degree." However, in the LCA, the proffered position was designated as 
the occupational classification of "Directors, Religious Activities and Education" - SOC 
(ONET/OES Code) 21-2021. Further, in response to NOIR, in discussing some of the 
administrative aspects of the beneficiary's duties, counsel claimed that these are "all job duties that 
the typical high school English teacher would perform on a regular basis" and it would also be 
"typical of many, if not all, university professors, though they would not be the only duties of a high 
school teacher or university professor." Counsel further added that "both high school teachers and 
university professors have long been held to be standard specialty occupations." 

Further, as mentioned earlier, the AAO finds that the responsibilities for the proffered position 
provided in response to the RFE have been significantly expanded. For example, in the support 
letter, it was indicated that the beneficiary "plans, develops and administers programs to provide 
educational opportunities for adult and children students," "survey Petitioner's constituents to 
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identify needs and interested for specialized Christian education," "assists in the preparation of 
curriculum," "determining supplies, equipment and facility requirements for Petitioner's education 
program," "organizing facility reservations for classroom accommodations," "organizing and 
overseeing class registration and enrollment processing," and more. However, in response to the 
RFE, the petitioner claimed that the beneficiary "acts as Director/Head of school in absence of 
and Further, the beneficiary "manages the Center's academic community •mu 

student body," "delegates other administrative tasks, including, but not limited to record keeping, 
purchasing of office supplies, printing, and all official correspondence to ensure the smooth running 
of education department," and "assists CEO in the development of [the petitioner's] school 
curricula, including the development of comprehensive lesson series, testing methodologies, and 
evaluation processes; including video material, audio segments, written modules, online tools such 
as quizzes, and assignments." 

The AAO notes that the purpose of the request for evidence is to elicit further information that 
clarifies whether eligibility for the benefit sought has been established. 8 C.F.R. § 103.2(b)(8). 
When responding to a request for evidence, a petitioner or counsel cannot offer a new position to 
the beneficiary, or materially change a position's title, its level of authority within the organizational 
hierarchy, or its associated job responsibilities. The petitioner and counsel must establish that the 
position offered to the beneficiary when the petition was filed merits classification as a specialty 
occupation position. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm'r 1978). If 
significant changes are made to the initial request for approval, the petitioner must file a new 
petition rather than seek approval of a petition that is not supported by the facts in the record. The 
information provided in the response to the director's request for further evidence did not clarify or 
provide more specificity to the original duties of the position, but rather significantly altered the 
duties to the job description. 

Moreover, as noted in the NOIR, the AAO finds that the petitioner failed to establish that a 
bachelor's degree in a specific specialty is required for the proffered position. The AAO notes that 
to demonstrate that a job requires the theoretical and practical application of a body of highly 
specialized knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that 
the position requires the attainment of a bachelor's or higher degree in a specialized field of study or 
its equivalent. USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to require 
a degree in a specific specialty that is directly related to the proposed position. Although a general
purpose bachelor's degree may be a legitimate prerequisite for a particular position, requiring such a 
degree, without more, will not justify a finding that a particular position qualifies for classification 
as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).5 

5 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a particular position, requiring such a degree, without more, will not justify the granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited 
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The petitioner in this matter claims that the duties of the proffered position can be performed by an 
individual with a bachelor's degree (no specific specialty). This assertion is tantamount to an 
admission that the proffered position is not in fact a specialty occupation. 

As previously mentioned, in the letter of support, the petitioner stated that "the level of skill 
required on an individual to handle these job duties requires a skill set that is usually attainable only 
through a Bachelor's degree." In the description of duties submitted with the RFE, the petitioner 
indicated that the duties marked with "*" "requires at minimum a baccalaureate degree or equivalent 
work/industry." Counsel further stated that when the petitioner began the hiring process, among many 
other criteria, the petitioner wanted an individual with "with a bachelor's degree, as the job reports 
directly to CEO who holds an honorary doctorate degree." In each of these instances, 
the petitioner and counsel did not state that the proffered position requires a degree in a specific 
specialty. Likewise, in the job posting submitted in response to the RFE, states that the position 
requires a "bachelor's degree or equivalent thereof," but it does not indicate that a degree in a specific 
specialty is required. In response to the NOIR, counsel claims that the director did not properly 
consider the letters submitted by to establish that the proffered 
position is a specialty occupation. 

The AAO review the letters but finds that counsel's reliance on the letters is misplaced. For example, 
1ted that he is the Dean of Students for the and the · 

However, he did not provide independent documentary evidence to 
substantiate his experience or expertise. While stated that "the job of an Assistant Director 
of Education, as [the beneficiary] holds would necessitate the need for a minimum of a Bachelor's 
degree (in either secular or biblical studies)" and added that "I believe it would be typical of any 
college such as [the petitioner's]," he did not identify the specific elements of his knowledge and 
experience that he may have applied in reaching his conclusions here. He did not indicate that he 
relied on any authoritative sources to support his assertions. did not include the results 
of outside formal surveys, research, statistics, or any other objective quantifying information to 
substantiate his opinion. Notably, his opinions are not supported by independent, objective 
evidence demonstrating the manner in which he reached such conclusions. asserts a 
general industry educational standard without referencing any supporting authority or any empirical 
basis for the pronouncement. 

Similarly, the AAO finds that the letters from l and also failed to establish that 
the proffered position is a specialty occupation. does not state that a bachelor's degree 
in a specific specialty is required, but instead states that "the position requires College level 
preparation and a Bachelor's Degree or the equivalent thereof from an International University." 
Likewise, : stated that "a person who holds the position of Assistant Director of Education 

!d. 

analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 
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for an online m1mstry should possess a college degree." further added that "[the 
beneficiary] 's educational background and teaching experience are what qualify her for this 
position." 

In response to NOIR, counsel emphasizes that " is not simply stating that anyone with any 
college degree would qualify for the position of Assistant Director, Christian Education," but that 
she is stating "that the [b]eneficiary's degree coupled with her experience working in the Christ[ian] 
education section are what qualify her for the position.6 The AAO notes that counsel repeatedly 
focuses on the beneficiary's credentials for the position throughout the record. For example, in 
response to the RFE, the counsel states that the petitioner "found the [b ]beneficiary to be the perfect 
fit as she had 15 years of teaching experience (some of that experience in previous H-1B status): she 
was a Christian and taught Christian schools; and she had a background in business (a degree in 
industrial) and management." However, the AAO notes that the test to establish a position as a 
specialty occupation is not the skill set or education of a proposed beneficiary, but whether the 
position itself requires the theoretical and practical application of a body of highly specialized 
knowledge obtained by at least baccalaureate-level knowledge in a specialized area. 

In summary, the AAO concludes that these letters provided by the petitioner are not probative 
evidence in establishing the proffered position as qualifying as a specialty occupation. The 
conclusions reached by the individuals above lack the requisite specificity and detail and are not 
supported by independent, objective evidence demonstrating the manner in which they reached such 
conclusions. There is an inadequate factual foundation established to support the opinions. As 
such, neither the findings nor the ultimate conclusions are worthy of any deference, and the opinion 
letters are not probative evidence towards satisfying any criterion of the regulation at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A). 

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony. 
However, where an opinion is not in accord with other information or is in any way questionable, 
the AAO is not required to accept or may give less weight to that evidence. Matter of Caron 
International, 19 I&N Dec. 791 (Comm'r 1988). As a reasonable exercise of its discretion the AAO 
discounts the advisory opinion letters as not probative of any criterion of 8 C.P.R. 
§ 214.2(h)(4)(iii)(A). 

Based upon a complete review of the record of proceeding, the petitioner has failed to overcome the 
revocation grounds specified in the NOIR and the subsequent revocation decision.7 Accordingly, the 
appeal is dismissed. The approval of the petition remains revoked. 

6 USCIS is required to follow long-standing legal standards and determine first, whether the proffered 
position is a specialty occupation, and second, whether an alien beneficiary is qualified for the position at the 
time the nonimmigrant visa petition is filed. Cf Matter of Michael Hertz Assoc., 19 I&N Dec. 560 ("The 
facts of a beneficiary's background only come at issue after it is found that the position in which the 
petitioner intends to employ him falls within [a specialty occupation]."). 

7 The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). However, as the appeal is dismissed, and the petition is revoked for the reasons discussed above, the 
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The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act. The 
petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition remains revoked. 

AAO will not further discuss the additional issues and deficiencies that it observes in the record of 
proceedings. 


