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Date: MAY 0 6 2013 Office: VERMONT SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U. S. Department of Homeland Security 
U.S. Citizenship and Immigration Service! 
Administrative Appeals Oftice (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 10l(a)(l5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents related 
to this matter have been returned to the office that originally decided your case. Please be advised that any futther 
inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The specific 
requirements for filing such a motion can be found at 8 C.F.R. § 1 03.5. Do not file any motion directly with the 
AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 30 days of the 
decision that the motion seeks to reconsider or reopen. 

Tu~ 
RonRostb~ 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner 
subsequently filed a motion to reconsider which the director granted. The director affirmed his previous 
decision and again denied the petition. The matter is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

In a letter submitted in support of the Form I-129 visa petition, the petitioner stated that it operates a 
"Pan-Asian cuisine restaurant." To continue to employ the beneficiary in what it designates as a part
time senior accountant position, the petitioner endeavors to classify her as a nonimmigrant worker in a 
specialty occupation pursuant to section 10l(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 110l(a)(l5)(H)(i)(b). 

The director denied the petition on the basis that the beneficiary had been in H or L nonimmigrant 
status for the maximum time permitted and that no exception to that general rule qualifies her for an 
extension of her visa status. On appeal, counsel asserted that the beneficiary qualifies for an 
extension of her visa status pursuant to the clear language of section l04(c) and l06(a) of the 
American Competitiveness in the Twenty-First Century Act (AC21). 

The AAO bases its decision upon its review of the entire record of proceeding, which includes: 
(1) the petitioner's Form I-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the petitioner's response to the RFE; (4) the director's first 
denial letter; (5) the Form I-290B requesting that the director reconsider his decision and supporting 
documentation filed with it; (6) the director's second denial letter; and (7) the Form I-290B appealing 
the director's second denial and supporting documentation filed with it. 

Counsel does not dispute that the beneficiary was in H-1B status for a period of six years (October 1, 
2004- September 30, 2010) pursuant to visa petitions 
Further, the record shows that the beneficiary's husband, is the beneficiary of a 
Form I-140, Immigrant Petition for Alien Worker (Form 1-140) j ), filed by the 
instant petitioner on December 8, 2008, and approved on March 5, 2009. The petitioner filed the 
instant petition, requesting extension of the beneficiary's stay and continuation of previously 
approved employment without change with the same employer. Counsel asserts that because the 
beneficiary of the instant petition is a derivative beneficiary of her husband's Form 1-140 petition, 
the beneficiary is entitled to an extension of her H-1B status pursuant to sections 104(c) and 106(a) 
of AC21. 

In general, section 214(g)(4) of the Act, 8 U.S.C. §1184(g)(4) provides that: "[T]he period of 
authorized admission of [an H-1B nonimmigrant] shall not exceed 6 years." However, AC21 
removes the six-year limitation on the authorized period of stay in H-1B visa status for certain aliens 
whose labor certifications or immigrant petitions remain undecided due to lengthy adjudication 
delays, and broadens the class of H-1B nonimmigrants who may avail themselves of this provision. 
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Counsel cites section 104(c) of AC21 to claim that the beneficiary is eligible for H-1B status beyond 
the sixth year in three-year increments if 365 days or more have elapsed since filing of the labor 
certification or Form 1-140. 

Counsel cites section 106(a) of AC21 to claim that the beneficiary is eligible for H-1B status beyond 
the sixth year in one-year increments if 365 days or more have elapsed since the filing of the labor 
certification or Form I-140. 

Section 104(c) of AC21 reads in pertinent part: 

Notwithstanding section 214(g)(4) of the Immigration and Nationality Act (8 U.S.C. 
1184(g)(4)), any alien who-

(1) is the beneficiary of a petition filed under section 204(a) of that Act 
[8 U.S.C. § 1154(a)] for a preference status under paragraph (1), (2), 
or (3) of section 203(b) of that Act [8 U.S.C. § 1153(b)]; and 

(2) is eligible to be granted that status but for application of the per 
country limitations applicable to immigrants under those paragraphs, 

may apply for, and the Attorney General may grant, an extension of such 
nonimmigrant status until the alien's application for adjustment of status has been 
processed and a decision made thereon. 

Pub. L. No. 106-313, § 104(c), 114 Stat. at 1253. 

As amended by § 11030A(a) of the "Twenty-First Century Department of Justice Appropriations 
Authorization Act" (DOJ21), § 106(a) of AC21 reads: 

(a) EXEMPTION FROM LIMITATION. -- The limitation contained in section 
214(g)(4) of the Immigration and Nationality Act (8 U.S.C. § 1184(g)(4)) with 
respect to the duration of authorized stay shall not apply to any nonimmigrant alien 
previously issued a visa or otherwise provided nonimmigrant status under section 
10l(a)(15)(H)(i)(b) of such Act (8 U.S.C. § 110l(a)(l5)(H)(i)(b)), if 365 days or 
more have elapsed since the filing of any of the following: 

(1) Any application for labor certification under section 212(a)(5)(A) 
of such Act (8 U.S.C. § 1182(a)(5)(A)), in a case in which certification 
is required or used by the alien to obtain status under section 203(b) of 
such Act (8 U.S.C. § 1153(b)). 

(2) A petition described in section 204(b) of such Act (8 U.S.C. 
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§ 1154(b)) to accord the alien a status under section 203(b) of such 
Act. 

Section 11 030A(b) of DOJ21 amended § 1 06(b) of AC21 to read: 

(b) EXTENSION OF H-lB WORKER STATUS--The [Secretary of Homeland 
Security] shall extend the stay of an alien who qualifies for an exemption under 
subsection (a) in one-year increments until such time as a final decision is made-

(1) to deny the application described in subsection (a)(1), or, in a case 
in which such application is granted, to deny a petition described in 
subsection (a)(2) filed on behalf of the alien pursuant to such grant; 

(2) to deny the petition described in subsection (a)(2); or 

(3) to grant or deny the alien's application for an immigrant visa or for 
adjustment of status to that of an alien lawfully admitted for permanent 
residence. 

Pub. L. No. 106-313, § 106(a) and (b), 114 Stat. 1251, 1253-54 (2000); Pub. L. No. 107-273, § 
11030A, 116 Stat. 1836, 1836-37 (2002) (emphasis added to identify sections amended by DOJ21). 

The clear language of those statutes does not support counsel's assertion in the instant case. Sections 
104(c) and 106(a) of AC21 state that the six-year limitation shall not apply to an alien who has had a 
labor certification pending in a case in which certification is required or used by that alien to obtain 
status under section 203(b) of the Act. Contrary to counsel's assertion, the beneficiary in the instant 
case is not seeking status under section 203(b) of the Act. The beneficiary is attempting to obtain 
derivative status under section 203(d) of the Act as a qualifying family member. The Form I-140 
lists only the beneficiary's husband in Part 3, "Information about the person [the petitioner is] filing 
for," as the person for whom the Form 1-140 was filed. Furthermore, the Form 1-140 approval notice 
only lists as the beneficiary of the Form I-140. That the petitioner sought derivative 
status for the instant beneficiary on the Form I-140 filed on behalf of her husband is evidenced by 
her name appearing only in Part 7, Information on spouse and all children of the person for whom 
[the petitioner is] filing." Thus, as the beneficiary is seeking status as a derivative beneficiary under 
203(d) of the Act as a qualifying member, the exception to the six-year limit is not available to this 
beneficiary. 

The director conectly found that the beneficiary has been in H nonimmigrant status for the 
maximum six years permitted and that no exception qualifies her for an extension of her visa status 
beyond that six year limit. The petition was conectly denied on that basis, which has not been 
overcome on appeal. The appeal will be dismissed and the petition denied. 
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The record suggests an additional issue that was not addressed in the decision of denial but that, 
nonetheless, also precludes approval of this visa petition. 

The evidence in the record shows that the beneficiary has the a two-year associate's degree in 
clothing science awarded by the in Japan. The record also contains 
evidence pertinent to the beneficiary's employment experience. An evaluation of the beneficiary's 
associate's degree and work experience states that the beneficiary's has the equivalent of a Bachelor 
of Arts in Accounting. 

However, the combined evaluation of the beneficiary's education and work experience submitted by 
the petitioner is insufficient to establish that the beneficiary possesses the equivalent of a U.S . 
bachelor's degree in any specific specialty closely related to the field of accounting. Specifically, as 
the claimed equivalency was based in part on experience, there is no evidence that the evaluator has 
authority to grant college-level credit for training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit based on an individual's training 
and/or work experience and that the beneficiary also has recognition of expertise in the specialty 
through progressively responsible positions directly related to the specialty. See 8 C.F.R. 
§ 214.2(h)(4)(iii)(C)(4) and (D)(J). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds , a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The director's decision will be affirmed and the petition will be denied for the above stated reasons, 
with each considered as an independent and alternative basis for the decision. In visa petition 
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied 


