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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office ("AAO"). The appeal will be 
dismissed. The petition will be denied. 

The petitioner, through counsel, submitted a Petition for Nonimmigrant Worker ("Form 1-129") 
to the California Service Center on December 11, 2009. On the Form 1-129 visa petition, the 
petitioner describes itself as a provider of pollination consulting services1 with no employees, 
established in 2009.2 In order to employ the beneficiary in what it designates as a "director of 
operations" position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty 
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act ("the 
Act"), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition on January 26, 2010, finding that the petitioner failed to establish 
that the proffered position qualifies as a specialty occupation in accordance with the applicable 
statutory and regulatory provisions. The petitioner, through counsel, submitted an appeal of the 
decision on February 24, 2010. On appeal, counsel for the petitioner states that the director's basis 
for denial of the petition on the specialty occupation issue was erroneous and contends that the 
petitioner satisfied all evidentiary requirements. In support of this position, counsel for the 
petitioner submitted a brief and additional evidence. 

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129 and 
supporting documentation; (2) the director's request for evidence ("RFE"); (3) the petitioner's 
response to the RFE; ( 4) the director's notice denying the petition; and (5) the petitioner's Form I-
29GB (Notice of Appeal) and supporting documentation. The AAO reviewed the record in its 
entirety before issuing its decision. 

The primary issue in this matter is whether the petitioner has provided sufficient evidence to 
establish that it will employ the beneficiary in a specialty occupation position. To meet its 
burden of proof in this regard, the petitioner must establish that the employment it is offering to 
the beneficiary meets the applicable statutory and regulatory requirements. 

Section 214(i)(I) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or 

1 On the Form 1-129, at Part 5, section 4, the petitioner lists the North American Industry Classification 
("NAICS") Code as "112910" which corresponds to "Apiculture." The NAICS describes this industry as 
comprising "establishments primarily engaged in raising bees. These establishments may collect and 
gather honey; and/or sell queen bees, packages of bees, royal jelly, bees wax, propolis, venom, and/or 
other bee products." 

2 On the Form 1-129, at Part 5, sections 13 and 14, the petitioner states that it is a "new company" with, 
respectively, no gross annual income or net annual income. 
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its equivalent) as a mtmmum for entry into the occupation m the 
United States. 

The regulation at 8 C.F.R. § 214.2(h)( 4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and 
which [(2)] requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed 
position must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

( 4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 
U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. § 
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met 
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in accordance with, and not as alternatives to, the statutory and regulatory definitions of specialty 
occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 
214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the 
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate 
or higher degree, but one in a specific specialty that is directly related to the proffered position. 
See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities 
of a particular position"). Applying this standard, USCIS regularly approves H-lB petitions for 
qualified aliens who are to be employed as engineers, computer scientists, certified public 
accountants, college professors, and other such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United 
States of a baccalaureate or higher degree in a specific specialty or its equivalent directly related 
to the duties and responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the H-lB visa category. 

In this matter, the petitioner indicated in the Form I-129 and supporting documentation that it 
seeks the beneficiary's services in a position that it designates as a "director of operations" to 
work on a full-time basis at a salary of $60,000 per year. In an attachment to the Form 1-129, the 
petitioner described the proposed duties of the proffered position, as follows: 

• Strategic planning of pollination policy; 
• Planning and implementing pollination and bee care programs; 
• Negotiating agreements with clients; 
• Fulfilling pollination contracts; 
• Managing staff; 
• Overseeing company purchases; 
• Planning and carrying out research; 
• Developing new techniques and equipment; [and] 
• Filing patents. 

In a letter submitted with the petition, dated December 10, 2009, counsel for the petitioner also 
provided the aforementioned description of the proffered position and stated the following: 

[The petitioner] has a continuing temporary need for a Director of Operations. 
This position is in a highly specialized and unusual field; only a handful of people 
globally have sufficient experience in the bee industry to be capable of filling the 
role of planning an effective pollination system. 

Counsel also stated that "[t]he position of Director of Operations for the agricultural consultancy 
industry requires a minimum of a Bachelor's Degree .... " In addition, in the beneficiary's 
employment offer letter submitted with the petition, dated November 24, 2009, the petitioner's 
president stated that the duties of the proffered position are as follows: 

[C]omplete day to day management of pollination and bee services; planning; 
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negot1at10n with clients and suppliers; superv1s10n and trammg of staff; 
development and patenting of pollination technology and techniques .. . . [and] 
other duties within reason necessary for the success of the company. 

The petitioner submitted a Labor Condition Application (LCA) in support of the instant H-1B 
petition. The AAO notes that the LCA designation for the proffered position corresponds to the 
occupational classification of "Soil and Plant Scientists"- SOC (ONET/OES Code) 19-1013.00, 
at a Level II wage. 

Upon review of the documentation, the director found the evidence insufficient to establish 
eligibility for the benefit sought and issued an RFE on December 23, 2009. The petitioner was 
asked to submit probative evidence to establish that a specialty occupation position exists for the 
beneficiary. The director outlined the specific evidence to be submitted. 

On January 14, 2010, the petitioner, through counsel, responded to the RFE and submitted, inter 
alia , the following: (1) the petitioner's letter in response to the RFE, dated January 7, 2010; (2) a 
copy of the petitioner's business plan, dated November 27, 2009; (3) a copy of the handbook, 
"How to Manage the Blue Orchard Bee As an Orchard Pollinator" by Jordi Bosch and William 
Kemp (Sustainable Agricultural Network handbook series, book 5, National Agricultural Library 
2001); and (4) copies of several job vacancy advertisements. 

In the letter submitted in response to the RFE, dated January 11, 2010, counsel for the petitioner 
provided the following revised description of the duties of the proffered position (transcribed 
verbatim herein), along with the percentage of time that will be spent on each duty: 3 

Duty 
Strategic planning of 
pollination policy; 

Planning and 
implementing pollination 
and bee care programs; 

Descri_Q_tion 
•!• Develop the techniques and 17% 

equipment to create a 
profitable commercial 
pollination business using 
Osmia bees; 

•!• Review pollination techniques 
and commercial viability; 

•!• Review client needs and 25% 
determine pollination strategy 
based on client's needs; 

•!• Ensure the pollination program 
1s properly implemented by 
staff; 

•!• Ensure pollination program 
adheres to set and narrow 
schedule for pollination; 

•!• Implement policy for bee care 

3 The AAO notes that, for each duty, counsel for the petitioner also included a column specifying the 
"experience required" and a column for whether a "degree [is J required." 
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Negotiating agreements 
with clients and 
equipment suppliers; 
Oversee Company 
Purchases 

Managing staff and 
recruitment 

Planning and carrying 
out research 

Development of 
techniques 

to ensure health and viability is 
properly monitored; 

•:• Conduct reviews and monitor 
bee health; 

•:• Manage the nesting and 
storage of bees; 

•:• Liaise with bee suppliers to 
ensure sustainable wild 
populations are maintained[;] 

•:• Surveying and mapping of 
orchards[; 1 

•:• Meet with new and existing 6% 
clients to negotiate contracts 
for pollination services; 

•:• Prepare appropriate 
administrative paper work for 
contracts; 

•:• Determine required equipment, 
determine appropriate supplier, 
and negotiate contract[;] 

•:• Ensure required equipment and 
supplies are ordered and 
obtained within budget; 

•:• Oversee the hiring, firing, and 7% 
training of all new staff; 

•:• Determine need for additional 
staff; 

•:• Review scientific papers and 25% 
liaise with researchers at 
USDA and globally to access 
current research; 

•:• Apply US and global research 
results to Pacific Pollination 
model; 

•:• Set policy and implement any 
required changes; 

•:• Review and maintain 
knowledge of relevant 
pathology[;] 

•:• Perform field research on 
pollination areas[;] 

•:• Report to management and 
publish findings as 
appropriater; 1 

•:• Research and develop new 
techniques and equipment 

10% 
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through scientific research and 
field experience; 

·:· Test and trial new techniques 
and equipment, and make 
modifications as necessary; 

·:· Implement the usage of new 
techniques and equipment 
within the Pacific Pollination 
model; 

Filing Patents ·:· File patents for pollination 10% 
techniques and equipment 
created within the Pacific 
Pollination model to protect 
intellectual property[; and] 

·:· Monitor activity of competitors 
for patent infringements. 

Counsel for the petitioner also stated that the beneficiary's duties will be "seasonally focused," as 
follows: 

January - deploy nests in orchards; 
February - remove cocoons from cold storage; incubate bees; release bees m 
orchard; 
March -monitor nesting and nut set; 
April - remove nests from orchard; place nests in processing facility; 
May- check development of bees in cocoons; 
June- carry out hygiene and health procedures; 
July- place cocoons in cold storage; 
August to January- hold bees in cold store; monitor health and viability. 

In the petitioner's letter in response to the RFE, dated January 7, 2010, the petitioner provided a 
breakdown of the percentage of time that the beneficiary will spend on each specific duty, as 
well as the level of experience required, transcribed verbatim below, as follows: 

Duty Notes Degree level 
skills? 

Management of bees 15% Requires the highest level yes 
of skill and experience. 
Maximum responsibility. 
Failure would be 
catastrophic. 

Patenting 10% Essential for company yes 
future. Engineering 
background and biological 
knowledge necessary. 
CAD experience 
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necessary. 
Field Research 10% Requires several years yes 

[of] experience with 
Osmia bees to design and 
implement. 

Development of 10% Requires several years yes 
techniques [of] experience with 

Osmia bees to design and 
im_plement. 

Admin 5% Routine 
Equipment design 5% Engineering knowledge yes 

essential. 
Reporting 5% High level of skill and yes 

responsibili!Y re_guired. 
Strategic planning 5% Extensive Osmia useful 

experience fundamental. 
Analysis of bees 5% Laboratory and statistical yes 

skills required. 
Pathology 5% Knowledge of fungi, yes 

protozoa, viruses, bacteria 
and parasites essential. 
Dissecting and sampling 
skills essential. 

Staff supervision 5% Routine 
Scientific liaison and 5% Necessary to yes 
study communicate effectively 

with scientists around the 
globe. 

Liaison with bee 3% 
suppliers 
Negotiation with clients 3% 
Negotiation with 3% 
equipment suppliers 
Surveying and mapping 2% Computer mapping 
orchards experience required 
Promotion, conferences, 2% useful 
etc 
Recruitment 2% 

On January 26, 2010, the director denied the petition. Although the petitioner claimed that the 
beneficiary would serve in a specialty occupation, the director determined that the petitioner 
failed to establish how the beneficiary's immediate duties would necessitate services at a level 
requiring the theoretical and practical application of at least a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty. Counsel for the petitioner submitted a 
timely appeal of the denial of the H-lB petition. 
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The issue before the AAO is whether the petitioner has provided sufficient evidence to establish 
that it would employ the beneficiary in a specialty occupation position. Based upon a complete 
review of the record of proceeding, the AAO agrees with the director and finds that the evidence 
fails to establish that the beneficiary would be employed in a specialty occupation. 

The petitioner stated that the beneficiary would be employed in a director of operations position. 
However, to determine whether a particular job qualifies as a specialty occupation, USCIS does 
not simply rely on a position's title. As previously mentioned, the specific duties of the proffered 
position, combined with the nature of the petitioning entity's business operations, are factors to 
be considered. USCIS must examine the ultimate employment of the alien, and determine 
whether the position qualifies as a specialty occupation. See generally Defensor v. Meissn er, 
201 F.3d 384. The critical element is not the title of the position nor an employer's self-imposed 
standards, but whether the evidence in the record of proceeding establishes that performance of 
the particular proffered position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in 
a specific specialty as the minimum for entry into the occupation, as required by the Act. 
Section 214(i)(1) of the Act. 

As a preliminary matter, therefore, while counsel acknowledges that the beneficiary would be 
performing "a wide range of duties," counsel fails to explain how the beneficiary, as the only 
employee, would be relieved from doing non-specialty occupation duties such as beekeeping, 
which, regardless of the percentage of time that the petitioner claims will be spent on them, are 
instrumental in pollination services. 

On appeal, counsel claims that even though some of "the duties for the proffered position are 
executive management duties, including contract negotiation and staffing decisions, these duties 
are merely incidental to the position and cannot negate the fact that the position is that of an 
agricultural scientist, which requires the relevant training and education to fill." In support of 
this contention, counsel cites to an unpublished decision by the AAO (EAC-03-157-53747) from 
2006. While the AAO does not dispute that some of the duties of the proffered position, such as 
"managing staff and recruitment" (although at the time of filing of the petition there was no staff 
to manage) and "filing patents" may be incidental duties, the AAO agrees with the director that 
the beekeeping duties of the proffered position would not qualify the position as a specialty 
occupation. 

To qualify as a specialty occupation, the petitioner must establish, inter alia, that the duties of 
the proffered position require a bachelor's or higher degree in a specific specialty or its 
equivalent. See section 214(i)(1)(B) of the Act and 8 C.F.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation"). Furthermore and as previously stated by the Service, "The H-1B 
classification is not intended ... for employers to bring in temporary foreign workers to meet 
possible workforce needs arising from potential business expansions or the expectation of 
potential new customers or contracts." 63 Fed. Reg. 30419, 30419- 30420 (June 4, 1998); but cf 
8 C.F.R. § 214.2(1)(3)(v)(C) (permitting L-1A managers or executives that are coming to the 
United States to open a "new office" in the United States to perform some non-qualifying duties 
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during the one year period it takes the new office to meet the "doing business" standard).4 In 
other words and in contrast to the L-lA new office regulations, no provision in the law relevant 
to H-lB nonimmigrants provides an initial grace period during which non-qualifying specialty 
occupation duties may be performed. 

Nevertheless, while there is no provision in the law for specialty occupations to include non
qualifying duties, the AAO views the performance of duties that are incidental5 to the primary 
duties of the proffered position as acceptable when they are unpredictable, intermittent, and of a 
minor nature. Anything beyond such incidental duties, however, e.g., predictable, recurring, and 
substantive job responsibilities, must be specialty occupation duties or the proffered position as a 
whole cannot be approved as a specialty occupation. 

In the aforementioned unpublished decision cited by counsel, the petitioner in that case sought to 
employ the beneficiary as a graphic designer, and it appears that the beneficiary was to engage in 
some administrative tasks, which would comprise a minor portion of the duties of the graphic 
designer position.6 

4 This regulation recognizes that when a new office is first established and commences operations in the 
United States, the L-1A manager or executive responsible for setting up operations will be engaged in a 
variety of non-qualifying, day-to-day duties not normally -performed by employees at the executive or 
managerial level and that often the full range of executive or managerial responsibility cannot be 
ferformed in that first year. See 52 Fed. Reg. 5738, 5740 (Feb. 26, 1987). 

The two definitions of "incidental" in Webster's New College Dictionary 573 (Third Edition, Hough 
Mifflin Harcourt 2008) are "1. Occurring or apt to occur as an unpredictable or minor concomitant ... 
land] 2. Of a minor, casual, or subordinate nature .... " 

It is noted that there is insufficient evidence to establish that the unpublished AAO decision cited by 
counsel is analogous to the instant case. Moreover, the record of proceedings of the unpublished AAO 
decision cited by counsel is not before the AAO and, as such, there is no basis for the AAO to find that 
case to be analogous to the one before it based on the current record. The petitioner bears the burden of 
demonstrating how the facts of the unpublished AAO decision that it references are analogous to this 
case. In visa petition proceedings, the burden is on the petitioner to establish eligibility for the benefit 
sought. Section 291 of the Act, 8 U.S.C. § 1361; see Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). 
The petitioner must prove by a preponderance of evidence that the beneficiary is fully qualified for the 
benefit sought. Matter of Martinez, 21 I&N Dec. 1035, 1036 (BIA 1997); Matter of E-M-, 20 I&N Dec. 
77,79-80 (Comm'r 1989); Matter ofSoo Hoo, 11 I&N Dec. 151 (BIA 1965). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the applicant's 
claim is "probably true," where the determination of "truth" is made based on the factual circumstances of 
each individual case. Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing Matter of E-M-, 20 
I&N Dec. 77, 79-80 (Comm'r 1989)). In evaluating the evidence, the truth is to be determined not by the 
quantity of evidence alone but by its quality. Id. Thus, in adjudicating the application pursuant to the 
preponderance of the evidence standard, the director must examine each piece of evidence for relevance, 
probative value, and credibility, both individually and within the context of the totality of the evidence, to 
determine whether the fact to be proven is probably true. Here, the petitioner has not met its burden. 

Also, while 8 C.F.R. § 103.3(c) provides that AAO precedent decisions are binding on all USCIS 
employees in the administration of the Act, unpublished decisions are not similarly binding. 
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In the instant case, however, the beekeeping duties of the proffered position do not appear to be 
incidental duties, but rather recurring and substantive duties. More specifically, prior to the 
filing of the H-1B visa petition on December 11, 2009, the beneficiary (1) signed an "Agreement 
With Independent Contractor" , dated November 14, 2009, on behalf of 
the petitioner, between the petitioner and for the "2010 
almond pollination season," for, inter alia, the provision and placement of and the 
maintenance and subsequent removal of incubators and nests; and (2) entered into a "Lease 
Agreement," dated December 1, 2009, on behalf of the petitioner, between the petitioner and 

for the lease of some premises "in connection with the 
services to be provided under the Pollination Agreement." 

Moreover, under the heading on the petitioner's website of 
it states that the petitioner " 

" This section of the website 
further states. ' 

" ' This language 
indicates that the petitioner provides pollination services and not JUSt consul atwn services. 

It therefore follows that, as beekeeping duties are key to the pollination services business that the 
petitioner is engaged in, the business would not be viable without someone performing those 
duties. There is no evidence in the record, however, that someone other than the beneficiary 
would be handling the beekeeping duties at the time the petition was filed.8 The petitioner and 
counsel fail to explain how the beneficiary, as the only employee, would be relieved from 
handling the non-specialty occupation beekeeping duties, which are essential to the pollination 
services the petitioner claims it would provide. Thus, the AAO concludes that, at the time of 
filing of the petition, the beneficiary would be doing the beekeeping duties of the proffered 
position. 

According to the Occupational Information Network (O*NET),9 the duties of a beekeeper are 
currently covered under the occupational code of 45-2093.00- "Farmworkers, Farm, Ranch, and 
Aquacultural Animals." General 45-2090 related miscellaneous agricultural workers are 

7 The AAO notes that in this case, there is no indication that the petitioner would be unaware of its 
website and the contents thereof, and thus, the AAO is not required, pursuant to 8 C.F.R. § 
103.2(b)(16)(i), to provide the petitioner with advance notice of the AAO's review of the information 
derived from the petitioner's own website. Therefore, pursuant to this decision, the AAO hereby 
incorporates the information contained herein relating to the petitioner's website, into the record of 
rroceeding. 

The AAO acknowledges that the petitioner's Business Plan and other documentation indicate that the 
petitioner plans to recruit seasonal staff and other staff in the future. The petitioner, however, must 
establish eligibility at the time of filing the nonimmigrant visa petition. 8 C.F.R. § 103.2(b )(1 ). A visa 
petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under a 
new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978). 
9 The Occupational Information Network (O*NET) is being developed under the sponsorship of the US 
Department of Labor/Employment and Training Administration (USDOL!ET A) through a grant to the 
North Carolina Department of Commerce. The O*NET may be accessed on the Internet at 
http://www.onetcenter.org/. 
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discussed in the U.S. Department of Labor's (DOL's) Occupational Outlook Handbook (hereinafter 
the "Handbook") under the chapter titled "Agricultural Workers." U.S. Dep't of Labor, Bureau of 
Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., "Agricultural Workers," 
available on the Internet at http://www .bls.gov/ooh/farming-fishing-and-forestry/agricultural
workers.htm#tab-6 (last visited May 9, 2013). 10 The AAO recognizes the Handbook as an 
authoritative source on the duties and educational requirements of the wide variety of occupations 
that it addresses. 

The Handbook reports the following regarding the occupational entry requirements for an 
agricultural worker: 

Agricultural workers typically receive on-the-job training. Many do not need a high 
school diploma before they begin working, but employers require animal breeders to 
have either more work experience and training or a college degree. 

Education and Training 

Most agricultural workers do not need a high school diploma. Instead, they usually 
get up to a year of on-the-job training, depending on their responsibilities. In 
addition to on-the-job training, some animal breeders have a bachelor's degree in 
animal science and genetics. 

Work Experience 

Animal breeders typically have several years of experience in a related occupation. 

!d. at http://www.bls.gov/ooh/farming-fishing-and-forestry/agricultural-workers.htm#tab-4 (last 
visited May 9, 2013). Therefore, as the Handbook indicates that even a high school degree is not 
required to enter this occupational category, it does not support a beekeeper position as 
qualifying as a specialty occupation. 11 Furthermore, as there is insufficient evidence to establish 
how the unrelieved beekeeping duties of the proffered position are more complex, unique, and/or 
specialized relative to other beekeeper positions such that a minimum of a bachelor's degree in a 
directly related specialty, or its equivalent, is required to perform these duties, the petitioner has 
failed to establish that the proffered position qualifies as a specialty occupation. 

This finding relative to the proffered position's beekeeping duties is sufficient reason in itself to 
dismiss the appeal and deny the petition in this matter. Assuming, arguendo, that the proffered 

10 The Handbook, which is available in printed form, may also be accessed on the Internet at 
http://www.bls.gov/ooh/. The AAO's references to the Handbook are to the 2012-2013 edition available 
online. 

11 The Handbook reports similar minimum entry requirements for higher-level, farmer, rancher, and 
other agricultural manager positions. /d. at "Farmers, Ranchers, and Other Agricultural Managers," 
http://www. bls.gov /ooh/managemen t/farmers-ranchers-and -other -agricultural-managers. htm#tab-4 (last 
visited May 9, 2013). While the Handbook states that a bachelor's degree in agriculture is becoming more 
important for agricultural manager positions, it indicates that such a degree is not required for entry into 
this occupation in the United States. !d. 
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position is in fact a soil and plant scientist position, however, the AAO will nevertheless perform 
a complete specialty occupation analysis under each of the four, alternative criteria at 8 C.F.R. § 
214.2(h)( 4)(iii)(A). 

The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(l), which requires that a baccalaureate or higher degree in a specific 
specialty or its equivalent is normally the minimum requirement for entry into the particular 
position that is the subject of the petition. 

As previously discussed, the petitioner asserts in the LCA that the proffered position falls under 
the O*NET category of "Soil and Plant Scientists." The Handbook does not have a separate 
occupational category for "Soil and Plant Scientists," and, instead, references "Soil and Plant 
Scientists" under the Handbook's occupational category of "Agricultural and Food Scientists." 

The AAO reviewed the information in the Handbook regarding the occupational category 
"Agricultural and Food Scientists." However, the Handbook does not indicate that these 
positions comprise an occupational group for which at least a bachelor's degree in a specific 
specialty, or its equivalent, is normally the minimum requirement for entry. 

The chapter of the Handbook entitled "How to Become an Agricultural and Food Scientist" 
states the following about this occupational category: 

Agricultural and food scientists need at least a bachelor's degree from an 
accredited postsecondary institution, although many obtain a doctoral degree. 
Food scientists and technologists and soil and plant scientists typically earn 
bachelor's degrees. Some scientists earn a · Doctorate of Veterinary Medicine 
(DVM). Most animal scientists earn a Ph.D. [Emphasis added.] 

Education 

Every state has a land-grant college that offers agricultural science degrees. Many 
other colleges and universities also offer agricultural science degrees or 
agricultural science courses. Degrees in related sciences, such as biology, 
chemistry, or physics, or in a related engineering specialty also may qualify 
people for many agricultural science jobs. 

Undergraduate coursework for food scientists and technologists and for soil and 
plant scientists typically includes biology, chemistry, botany, and plant 
conservation. Students preparing to be food scientists take courses such as food 
chemistry, food analysis, food microbiology, food engineering, and food 
processing operations. Students preparing to be soil and plant scientists take 
courses in plant pathology, soil chemistry, entomology (the study of insects), 
plant physiology, and biochemistry. [Emphasis added.] 

Students typically gain a strong foundation in their field, with an emphasis on 
teamwork, internships, and research opportunities. In addition to science 
coursework, undergraduates sometimes take humanities courses, which help them 
develop good communication skills. 
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Many people with bachelor's degrees in agricultural sciences find work in related 
jobs rather than becoming an agricultural or food scientist. For example, a 
bachelor's degree in agricultural science is useful for managerial jobs in farm
related or ranch-related businesses, such as farming, ranching, agricultural 
inspection, farm credit institutions, or companies that make or sell feed, fertilizer, 
seed, and farm equipment. 

Graduate study further develops an animal scientist's knowledge, and it typically 
takes students 6 years to complete their Ph.D. During graduate school, there is 
additional emphasis on lab work and original research, where prospective animal 
scientists have the opportunity to do experiments and sometimes supervise 
undergraduates. 

Advanced research topics include genetics, animal reproduction, and 
biotechnology, among others. Advanced coursework also emphasizes statistical 
analysis and experiment design, which are important as Ph.D. candidates begin 
their research. 

Some agricultural and food scientists receive a Doctor of Veterinary Medicine 
before they begin their animal science training. Like candidates for a Ph.D. in 
animal science, a prospective veterinarian must first have a bachelor's degree 
before getting into veterinary school. For more information, see the profile on 
veterinarians. 

* * * 

Certification 

Agricultural and food scientists can get certifications from organizations like the 
American Registry of Professional Animal Scientists (ARPAS), or the Soil 
Science Society of America (SSSA). These certifications recognize expertise in 
agricultural and food science and enhance the status of those who are certified. 

According to the organizations, certification of professional expertise is broadly 
based on education, a comprehensive exam, and previous professional experience. 
Scientists must take continuing education courses every year to keep their 
certification, and they must follow the organization's code of ethics. Certification 
is not required, but the agricultural and food science community recognizes its 
importance. Some states require soil scientists to be licensed to practice. 
Licensing requirements vary by state, but generally include holding a bachelor's 
degree with a certain number of credit hours in soil science, a certain number of 
years working under a licensed scientist, and passage of an examination. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Agricultural and Food Scientists," available on the Internet at http://www.bls.gov/ooh/life
physical-and-social-science/agricul tural-and-food-scientists.htm#tab-4 (last visited May 9, 
2013). 
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When reviewing the Handbook, the AAO must note again that the petitioner designated the 
prevailing wage for the proffered position as wage for a Level II (qualified) position on the 
LCA. 12 This designation is indicative of a position a step above entry-level, but a step below 
experienced, relative to others within the occupation.13 That is, in accordance with the relevant 
DOL explanatory information on wage levels, this Level II wage rate is only appropriate for a 
position in which the beneficiary would be expected to perform moderately complex tasks that 
require limited judgment. 

As stated above, this passage of the Handbook reports that "soil and plant scientists typically 
earn bachelor's degrees," but the Handbook does not state that normally the minimum 
requirement for entry into these positions is at least a bachelor's degree in a specific specialty, or 
its equivalent. The Handbook further states that "[u]ndergraduate coursework for ... soil and 
plant scientists typically includes biology, chemistry, botany, and plant conservation .... 
Students preparing to be soil and plant scientists take courses in plant pathology, soil chemistry, 
entomology (the study of insects), plant physiology, and biochemistry." Thus, while soil and 
plant scientists should take certain courses in life sciences to prepare to perform the duties of this 
occupation, the Handbook stops short of finding that at least a specialty baccalaureate degree in a 
directly related life sciences major is required for entry. As such, the Handbook does not support 

12 Wage levels should be determined only after selecting the most relevant O*NET code classification. 
Then, a prevailing wage determination is made by selecting one of four wage levels for an occupation 
based on a comparison of the employer's job requirements to the occupational requirements, including 
tasks, knowledge, skills, and specific vocational preparation (education, training and experience) 
generally required for acceptable performance in that occupation. 

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate 
with that of a Level II (qualified), Level III (experienced), or Level IV (fully competent) after considering 
the job requirements, experience, education, special skills/other requirements and supervisory duties. 
Factors to be considered when determining the prevailing wage level for a position include the 
complexity of the job duties, the level of judgment, the amount and level of supervision, and the level of 
understanding required to perform the job duties. DOL emphasizes that these guidelines should not be 
implemented in a mechanical fashion and that the wage level should be commensurate with the 
complexity of the tasks, independent judgment required, and amount of close supervision received. 

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy Guidance, 
Nonagricultural Immigration Programs (Rev. Nov. 2009), available on the Internet at 
http://www .foreignlaborcert.doleta.gov /pdf/Policy_ No nag_ Progs.pdf. 

13 The wage levels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level II 
wage rate is describes as follows: 

!d. 

Level II (qualified) wage rates are assigned to job offers for qualified employees who 
have attained, either through education or experience, a good understanding of the 
occupation. They perform moderately complex tasks that require limited judgment. An 
indicator that the job request warrants a wage determination at Level II would be a 
requirement for years of education and/or experience that are generally required as 
described in the O*NET Job Zones. 
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the petitioner's claim that the proffered position falls within an occupational category that 
normally qualifies as a specialty occupation by virtue of its occupational classification. 

Accordingly, as the Handbook does not indicate that working as a soil and plant scientist 
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for entry 
into the occupation, it does not support the proffered position as being a specialty occupation. 

Where, as here, the Handbook does not support the proposition that the proffered position 
satisfies this first criterion of 8 C.F.R. § 214.2(h)( 4)(iii)(A), it is incumbent upon the petitioner to 
provide persuasive evidence that the proffered position otherwise satisfies the criterion, 
notwithstanding the absence of the Handbook's support on the issue. In such case, it is the 
petitioner's responsibility to provide probative evidence (e.g., documentation from other 
authoritative sources) that supports a favorable finding with regard to this criterion. The 
regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a specialty 
occupation shall be accompanied by [ d]ocumentation . . . or any other required evidence 
sufficient to establish . . . that the services the beneficiary is to perform are in a specialty 
occupation." Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 
158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm'r 1972)). 

On appeal, counsel submitted a "professional position evaluation report," dated March 8, 2010, 
by , a faculty member at South University in West Palm Beach, Florida and a 
consultant for In her opinion Jetter, 
concludes that the proffered position requires a bachelor's degree in agricultural sciences or the 
equivalent. bases her opinion solely on an analysis of the occupation, the list of job 
duties and her claimed expertise in higher education. 

In support of her qualifications to render this opinion, provided a summary of her 
education and . experience and attached a copy of her curriculum vitae. She described her 
qualifications, including her educational credentials and professional experience, as well as 
provided the title of a research paper that she presumably wrote. Based upon a complete review 
of evaluation letter and curriculum vitae, the AAO notes that, while may, 
in fact, be a recognized authority on some topics, she has failed to provide sufficient information 
regarding the basis of her claimed expertise on this particular issue. claims that she is 
qualified to comment on the proffered position because of the position she holds at South 
University. However, without further clarification, it is unclear how her position as a faculty 
member at South University would translate to expertise or specialized knowledge regarding the 
current recruiting and hiring practices of a provider of pollination consulting services (as 
designated by the petitioner in the Form 1-129) similar to the petitioner for director of operations 
positions (or parallel positions). 

opinion letter and curriculum vitae do not cite specific instances in which her past 
opinions have been accepted or recognized as authoritative on this particular issue. There is no 
indication that she has published any work or conducted any research or studies pertinent to the 
educational requirements for director of operations (or parallel positions) in the petitioner's 
industry for similar organizations, and no indication of recognition by professional organizations 

-
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that she is an authority on those specific requirements. Although claims that her 
assessment is based on "in-depth research on this position," the opinion letter contains no 
evidence that it was based on scholarly research conducted by in the specific area upon 
which she is opining. In reaching this determination, provides no documentary 
support for her ultimate conclusion regarding the education required for the position (e.g., 
statistical surveys, authoritative industry or government publications, or professional studies). 

Moreover, claims that she reviewed employment websites and listed five employment 
listings for director of operations positions that she states require a "Bachelor's degree in a 
related field of work," but she provided no documentary evidence to substantiate her claims or to 
establish that the duties are similar to those of the proffered position. For example, while 

lists these five examples of director of operations postings, she does not attach or include 
the actual postings. Therefore, it is unclear whether the claimed "Bachelor's degree in a related 
field of work" was taken verbatim from the job announcements or whether it was her 
characterization of the bachelor's degrees required by those positions. In any event, as "related 
field of work" is undefined and as it is unclear whether such a degree must be in a directly 
related specialty, the postings form an insufficient basis to support conclusions. 
Furthermore, the employment listings are for organizations that do not appear to be similar to the 
petitioner's industry, as none appear to be involved in the provision of pollination consulting 
services. As such, is essentially asserting a general industry educational standard for 
organizations similar to the petitioner, without referencing any supporting authority or any 
sufficient, evidentiary basis for the pronouncement. 

Upon review of the opinion letter, there is no indication that possesses any knowledge 
of the petitioner's proffered position beyond the job description. The fact that she attributes a 
degree requirement to such a generalized treatment of the proffered position undermines the 
credibility of her opinion. does not demonstrate or assert in-depth knowledge of the 
petitioner's specific business operations or how the duties of the position would actually be 
performed in the context of the petitioner's business enterprise. Her opinion does not relate her 
conclusion to specific, concrete aspects of this petitioner's business operations to demonstrate a 
sound factual basis for the conclusion about the educational requirements for the particular 
position here at issue. There is no evidence that has visited the petitioner's (or a 
similar) business, observed employees in such a business and interviewed them about the nature 
of their work, or documented the knowledge that they apply on the job. provides 
general conclusory statements regarding director of operations positions, but she does not 
provide a substantive, analytical basis for her opinion and ultimate conclusions. 

claims that the duties of the proffered position are complex and/or specialized. 
However, it must be noted that there is no evidence that the petitioner and counsel advised 

that the petitioner characterized the proffered position as a lower-level position on the 
LCA, which is an indication that the proffered position is not more specialized or complex 
relative to other positions within the same occupational classification. As previously discussed, 
the wage-rate indicates that the beneficiary will only be expected to perform moderately complex 
tasks that require limited judgment. Without this relevant information, the petitioner has not 
demonstrated that possessed the requisite information necessary to adequately assess 
the nature of the petitioner's position and appropriately compare it against similar positions in the 
petitioner's industry to ascertain a standard, minimum entry requirement for this particular 
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position here proffered. 

In summary, and for each and all of the reasons discussed above, the AAO concludes that the 
advisory opinion rendered by is not probative evidence to establish the proffered 
position qualifies as a specialty occupation. The conclusions reached by lack the 
requisite specificity and detail and are not supported by independent, objective evidence 
demonstrating the manner in.which she reached such conclusions. There is an inadequate factual 
foundation established to support the opinion and the AAO finds that the opinion is not in accord 
with other information in the record. 

The AAO may, in its discretion, use as advisory opmwn statements submitted as expert 
testimony. However, where, as here, an opinion is not in accord with other information or is in 
any way questionable, the AAO is not required to accept or may give less weight to that 
evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm'r 1988). As a reasonable 
exercise of its discretion, the AAO discounts the advisory opinion letter as not probative of any 
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). For efficiency's sake, the AAO hereby incorporates 
the above discussion and analysis regarding the opinion letter into each of the bases in this 
decision for dismissing the appeal. 

Upon review of the totality of the evidence in the entire record of proceeding, the AAO 
concludes that the petitioner has not established that the proffered position falls under an 
occupational category for which the Handbook, or another reliable, authoritative source, 
indicates that a requirement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is normally required for entry into the occupation. Furthermore, the duties and 
requirements of the proffered position as described in the record of proceeding do not indicate 
that the particular position that is the subject of this petition is one for which a baccalaureate or 
higher degree in a specific specialty, or its equivalent, is normally the minimum requirement for 
entry. Thus, the petitioner failed to satisfy the first criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This first alternative prong calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common 
to the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely 
employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 
1165 (D. Minn. 1999) (quoting Hird!Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 
1989)). 

As previously discussed, the petitioner has not established that its proffered position is one for 
which the Handbook, or other authoritative source, reports a standard, industry-wide requirement 
of at least a bachelor's degree in a specific specialty, or its equivalent. Moreover, the AAO 
acknowledges again that the record of proceeding contains an opinion letter from 
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However, as previously discussed, the AAO finds that the opinion letter does not merit probative 
weight towards satisfying any criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) or establishing the 
proffered position as a specialty occupation. 

With the petition submission and in response to the director's RFE, the petitioner submitted 
copies of several job vacancy announcements in support of its assertion that the degree 
requirement is common to the petitioner's industry in parallel positions among similar 
organizations. Upon review of the documents, however, the AAO finds that the petitioner's 
reliance on the job announcements is misplaced. 

In order for the petitioner to establish that another organization is similar, it must demonstrate 
that the petitioner and the organization share the same general characteristics. Here, the 
petitioner submits no evidence demonstrating that any of the advertising companies are similar in 
size and scope to that of the petitioner, a newly created provider of pollination consulting 
services, with no employees at the time the petition was filed. For instance, the second 
advertisement is for a position with the U.S. Department of Agriculture, and the employers in 
two other advertisements are not even identified. In addition, a number of the other 
advertisements are for positions with - - a large multinational corporation with a 
household name, or with what appear to be other large research I agricultural corporations. 

Without further information, the advertisements appear to be for organizations that are not 
similar to the petitioner and the petitioner has not provided any probative evidence to suggest 
otherwise. The record is devoid of sufficient information regarding the advertising employers to 
conduct a legitimate comparison of the organizations to the petitioner. The petitioner failed to 
supplement the record of proceeding to establish that the advertising organizations are similar to 
it. That is, the petitioner has not provided any information regarding which aspects or traits (if 
any) it shares with the advertising organizations. 

In addition, the petitioner and counsel did not provide any independent evidence of how 
representative these job advertisements are of the particular advertising employers' recruiting 
history for the type of jobs advertised. Further, as they are only solicitations for hire, they are 
not evidence of the employers' actual hiring practices. 

Thus, the record is devoid of sufficient information regarding the advertising companies to 
conduct a legitimate comparison of each of these firms to the petitioner. Without such evidence, 
job announcements submitted by a petitioner are generally outside the scope of consideration for 
this criterion, which encompasses only organizations that are similar to the petitioner. When 
determining whether the petitioner and another organization share the same general 
characteristics, information regarding the nature or type of organization, and, when pertinent, the 
particular scope of operations, as well as the level of revenue and staffing (to list just a few 
elements) may be considered. It is not sufficient for the petitioner to simply claim that the 
organizations are similar and in the same industry without providing a legitimate basis and 
sufficient corroborating evidence to support such an assertion. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec. at 165 (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190). 



(b)(6)
Page 20 

Moreover, aside from the position with (which does not specify the title of the 
available position and does not specify a degree requirement), most of the advertisements do not 
appear to be for parallel positions. That is, the positions do not appear to have similar duties and 
requirements to the proffered position and there is no indication that the beneficiary will have a 
similar role in his work with the petitioner. Thus, the petitioner has not sufficiently established 
that the primary duties and responsibilities of the advertised positions are parallel to the proffered 
position. 

Finally, in its response to the RFE, dated January 7, 2010, the petitioner stated that "[t]here are 
only three other companies besides [the petitioner] that are working with 
• - " and that " [ e ]ach has appointed a senior manager 
whose qualifications are degree level or higher." However, the petitioner did not provide any 
probative evidence that the positions at those companies are parallel to the proffered position and 
located in organizations that are similar to the petitioner; that is, it has not been established that 
all three organizations are providers of both pollination and pollination consulting services, are 
the same size as the petitioner, have no gross or net annual income, and employ someone in a 
parallel position that requires at least a bachelor's degree in a directly related specialty to perform 
its duties. 

Thus, for the reasons discussed above, the petitioner's reliance on the iob vacanc advertisements 
and on the information regarding the three companies " _ 

j ' discussed above, is misplaced. As a result, the petitioner has 
not established that similar companies in the same industry routinely require at least a bachelor's 
degree in a specific specialty or its equivalent for parallel positions.14 

Based upon a complete review of the record, the AAO finds that the petitioner has not 
established that a requirement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is common in the petitioner's industry for positions that are (1) parallel to the 
proffered position; and, (2) located in organizations similar to the petitioner. Thus, for the 
reasons discussed above, the petitioner has not satisfied the first alternative prong of 8 C.F.R. 
§-214.2(h)( 4 )(iii)(A)(2). 

14 
Although the size of the relevant study population is unknown, the petitioner fails to demonstrate what 

statistically valid inferences, if any, can be drawn from just thirteen job advertisements with regard to 
determining the common educational requirements for entry into parallel positions in similar companies. 
See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there 
is no indication that the advertisements were randomly selected, the validity of any such inferences could 
not be accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 
(explaining that " [ r ]andom selection is the key to [the] process [of probability sampling]" and that 
"random selection offers access to the body of probability theory, which provides the basis for estimates 
of population parameters and estimates of error"). 

As such, even if the job announcements supported the finding that the position of director of operations at 
a single employee, provider of pollination consulting services firm required a bachelor's or higher degree 
in a specific specialty or its equivalent, it cannot be found that such a limited number of postings that 
appear to have been consciously selected could credibly refute the findings of the Handbook published by 
the Bureau of Labor Statistics that such a position does not require at least a baccalaureate degree in a 
specific specialty for entry into the occupation in the United States. 
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The AAO will next consider the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can be performed only by an individual with at least a bachelor's degree in a specific specialty, or 
its equivalent. 

The petitioner and counsel claim that the proffered position is "specialized and complex." 
Specifically, in the letter in response to the RFE, dated January 7, 2010, the petitioner stated that 
"[p]ollination services, including those provided by [the petitioner] using are so 
specialized and complex that only an individual with a bachelor's degree would have sufficient 
ability to perform the duties of Director of Operations." 

In addition, in the letter in response to the RFE, dated January 11, 2010, counsel for the 
petitioner stated the following: 

Although the Director of Operations will perform a wide range of duties as the 
initial employee of the new company, the primary responsibility of the position is 
the success of the pollination services. Pollination services, including those 
provided by [the petitioner] using L are so specialized and complex 
that only an individual with a bachelor's degree would have sufficient ability to 
perform the duties of Director of Operations. remains 
in the development stages, and the position of Director of Operations will involve 
significant research and development. 

While some of the courses for the beneficiary's bachelor's of science degree in mechanical 
engineering from the may be beneficial in 
performing certain duties of the director of operations position, the petitioner has failed to 
provide a copy of the beneficiary's transcript and to demonstrate how an established curriculum 
of the courses leading to a baccalaureate (or higher) degree in a specific specialty, or its 
equivalent, are required to perform the duties of the particular position here proffered. The AAO 
hereby incorporates and reiterates its previous discussion and analysis regarding 
opinion letter and the reasons the AAO finds that it merits little to no weight in this proceeding. 

This is further evidenced by the LCA submitted by the petitioner in support of the instant 
petition. Again, the AAO incorporates by reference and reiterates its earlier discussion that the 
LCA indicates a wage level based upon the occupational classification "Soil and Plant Scientists" 
at a Level II (qualified) wage. This wage level designation is appropriate for positions for which 
the petitioner expects the beneficiary to perform moderately complex tasks that require limited 
judgment. 

By way of comparison, the AAO notes that a position classified at a Level IV (fully competent) 
position is designated by the DOL for employees who "use advanced skills and diversified 
knowledge to solve unusual and complex problems." Thus, the wage level designated by the 
petitioner in the LCA for the proffered position is not consistent with claims that the position 
would entail any particularly complex or unique duties or that the position itself would be so 
complex or unique relative to other positions within the same occupation as to require the 
services of a person with at least a bachelor's degree in a specific specialty or its equivalent. 
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The evidence of record does not establish that this position is significantly different from other 
director of operations positions such that it refutes the Handbook's information that a degree in a 
specific specialty or its equivalent is not normally required for entry into the occupation. In 
other words, the record lacks sufficiently detailed information to distinguish the proffered 
position as more complex or unique than positions in the pertinent occupation that can be 
performed by persons without at least a bachelor's degree in a specific specialty, or its 
equivalent. On the contrary and as previously discussed, the direct beekeeper responsibilities of 
the proffered position indicate that a significant portion of these duties will in fact be less 
complex or specialized than the general duties of the occupation claimed by the petitioner and its 
counsel in this proceeding. 

Consequently, as the petitioner fails to demonstrate how the proffered position of director of 
operations is so complex or unique relative to other director of operations positions that can be 
performed by a person without at least a baccalaureate degree in a specific specialty or its 
equivalent for entry into the occupation in the United States, the petitioner has not satisfied the 
second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachelor's degree in a specific specialty, or the equivalent, for the position. 

The AAO would necessarily review and consider whatever evidence the petitioner may have 
submitted with regard to its history of recruiting and hiring for the proffered position and with 
regard to the educational credentials of the persons who have held the proffered position in the 
past. Here, there is no such evidence, however, as the petitioner has not previously employed 
anyone in the proffered position. 

To merit approval of the petition under this criterion, the record must contain documentary 
evidence demonstrating that the petitioner has a history of requiring the degree or degree 
equivalency for the position. Further, it should be noted that the record must establish that a 
petitioner's imposition of a degree requirement is not merely a matter of preference for high
caliber candidates but is necessitated by the performance requirements of the position. 

While a petitioner may believe or otherwise assert that a proffered position requires a specific 
degree, that opinion alone without corroborating evidence cannot establish the position as a 
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self
imposed requirements, then any individual with a bachelor's degree could be brought to the 
United States to perform any occupation as long as the petitioner artificially created a token 
degree requirement, whereby all individuals employed in a particular position possessed a 
baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v. 
Meissner, 201 F.3d at 388. In other words, if a petitioner's stated degree-requirement is only 
designed to artificially meet the standards for an H-lB visa and/or to underemploy an individual 
in a position for which he or she is overqualified and if the proffered position does not in fact 
require such a specialty degree or its equivalent to perform its duties, the occupation would not 
meet the statutory or regulatory definition of a specialty occupation. See § 214(i)(l) of the Act; 
8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation"). 
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To satisfy this criterion, the evidence of record must therefore show that the specific 
performance requirements of the position generated the petitioner's employment history. A 
petitioner's perfunctory declaration of a particular educational requirement will not mask the fact 
that a position is not a specialty occupation. USCIS must examine the actual employment 
requirements, and , on the basis of that examination, determine whether the position qualifies as a 
specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the 
critical element is not the title of the position, or the fact that an employer has routinely insisted 
on certain educational standards, but whether performance of the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate or higher degree in a specific specialty as the minimum for entry 
into the occupation as required by the Act. 

As previously mentioned, in the Form I-129, the petitioner stated that the petitioner is a "new 
company," with zero employees. Also, in the RFE response letter, dated January 11, 2010, 
counsel for the petitioner stated that the beneficiary will be the "initial employee" of the 
company. Thus, since the beneficiary would be the petitioner's first employee, the record of 
proceeding does not establish a prior history of employing in the proffered position only persons 
with at least a bachelor's degree, or the equivalent, in a specific specialty. 

Upon review, the petitioner has not provided any evidence to establish that it normally requires 
at least a bachelor's degree in a specific specialty, or its equivalent, for the proffered position. 
Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. § 214.2(h)( 4)(iii)(A) requires a petitioner to establish that the 
nature of the specific duties is so specialized and complex that knowledge required to perform 
the duties is usually associated with the attainment of a baccalaureate or higher degree in a 
specific specialty, or its equivalent. 

Upon review of the record of proceeding, the AAO finds that the petitioner has not provided 
probative evidence to satisfy this criterion of the regulations. In the instant case, relative 
specialization and complexity have not been sufficiently developed by the petitioner as an aspect 
of the proffered position. That is, the proposed duties have not been described with sufficient 
specificity to establish their nature as more specialized and complex than the nature of the duties 
of other positions in the pertinent occupational category whose performance does not require the 
application of knowledge usually associated with attainment of at least a bachelor's degree in a 
specific specialty, or its equivalent. 

In this regard, the AAO here incorporates into this analysis its earlier comments and findings 
with regard to the implication of the Level II wage-rate designation in the LCA. That is, that the 
proffered position's Level II wage designation is appropriate for positions for which the 
petitioner expects the beneficiary to perform moderately complex tasks that require limited 
judgment relative to others within the occupational category of "Soil and Plant Scientists" and 
hence one not likely distinguishable by relatively specialized and complex duties, especially 
considering the direct beekeeper responsibilities of the proffered position. 

As such, the petitioner did not submit sufficient evidence to satisfy this criterion of the 
regulations. That is, the petitioner has not established that the nature of the duties of the position 
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is so specialized and complex that knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree in a specific specialty, or its equivalent. 
The AAO, therefore, concludes that the petitioner has failed to satisfy the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

Finally, the AAO notes that, on appeal, counsel cites to Tapis lnt'l v. INS, 94 F. Supp. 2d 172 (D. 
Mass. 2000)15 and states the following: 

The United States District Court [in Tapis Int'l v. INS] has held that in positions 
where an employer requires a Bachelor's degree, but does not specify a field, the 
regulatory definition of specialty occupation may be satisfied by looking at a 
combination of education with experience in a specific field. 

Specifically, the AAO notes that in Tapis lnt'l v. INS, the U.S. district court found that while the 
former Immigration and Naturalization Service (INS) was reasonable in requiring a bachelor's 
degree in a specific field, it abused its discretion by ignoring the portion of the regulations that 
allows for the equivalent of a specialized baccalaureate degree. According to the U.S. district 
court, INS's interpretation was not reasonable because then H-1B visas would only be available 
in fields where a specific degree was offered, ignoring the statutory definition allowing for 
"various combinations of academic and experience based training." Tapis Int'l v. INS, 94 F. 
Supp. 2d at 176. The court elaborated that "[i]n fields where no specifically tailored 
baccalaureate program exists, the only possible way to achieve something equivalent is by 
studying a related field (or fields) and then obtaining specialized experience." /d. at 177. 

The AAO agrees with the district court judge in Tapis Int'l v. INS, that in satisfying the specialty 
occupation requirements, both the Act and the regulations require a bachelor's degree in a 
specific specialty or its equivalent, and that this language indicates that the degree does not have 
to be a degree in a single specific specialty. In general, provided the specialties are closely 
related, e.g., chemistry and biochemistry, a minimum of a bachelor's or higher degree in more 
than one specialty is recognized as satisfying the "degree in the specific specialty (or its 
equivalent)" requirement of section 214(i)(1)(B) of the Act. In such a case, the required "body of 
highly specialized knowledge" would essentially be the same. Since there must be a close 
correlation between the required "body of highly specialized knowledge" and the position, 
however, a minimum entry requirement of a degree in two disparate fields, such as philosophy 
and engineering, would not meet the statutory requirement that the degree be "in the specific 
specialty (or its equivalent)," unless the petitioner establishes how each field is directly related to 
the duties and responsibilities of the particular position such that the required body of highly 
specialized knowledge is essentially an amalgamation of these different specialties. Section 
214(i)(1)(B) (emphasis added). 

Moreover, the AAO also agrees that, if the requirements to perform the duties and job 
responsibilities of a proffered position are a combination of a general bachelor's degree and 
experience such that the standards at both section 214(i)(1)(A) and (B) of the Act have been 

15 The AAO notes that in counsel's discussion of Tapis Int'l v. INS on appeal, counsel mistakenly 
attributes the holding in Tapis Int'l v. INS as quoting All Aboard Worldwide Couriers, Inc. v. Attorney 
General, 8 F.Supp. 2d 379 (S.D.N.Y. 1998). 
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satisfied, then the proffered position may qualify as a specialty occupation. The AAO does not 
find, however, that the U.S. district court is stating that any position can qualify as a specialty 
occupation based solely on the claimed requirements of a petitioner. 

Instead, USCIS must examine the actual employment requirements, and, on the basis of that 
examination, determine whether the position qualifies as a specialty occupation. See generally 
Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of the 
position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of 
a body of highly specialized knowledge and the attainment of a baccalaureate or higher degree in 
a specific specialty as the minimum for entry into the occupation as required by the Act. 

In addition, the district court judge does not state in Tapis Int'l v. INS that, simply because there 
is no specialty degree requirement for entry into a particular position in a given occupational 
category, USCIS must recognize such a position as a specialty occupation if the beneficiary has 
the equivalent of a bachelor's degree in that field. In other words, the AAO does not find that 
Tapis Int'l v. INS stands for either (1) that a specialty occupation is determined by the 
qualifications of the beneficiary being petitioned to perform it; or (2) that a position may qualify 
as a specialty occupation even when there is no specialty degree requirement, or its equivalent, 
for entry into a particular position in a given occupational category. 

First, USCIS cannot determine if a particular job is a specialty occupation based on the 
qualifications of the beneficiary. A beneficiary's credentials to perform a particular job are 
relevant only when the job is first found to qualify as a specialty occupation. USCIS is required 
instead to follow long-standing legal standards and determine first, whether the proffered 
position qualifies as a specialty occupation, and second, whether an alien beneficiary is qualified 
for the position at the time the nonimmigrant visa petition is filed. Cf Matter of Michael Hertz 
Assoc., 19 I&N Dec. 558, 560 (Comm'r 1988) ("The facts of a beneficiary's background only 
come at issue after it is found that the position in which the petitioner intends to employ him falls 
within [a specialty occupation]."). 

Second, in promulgating the H-1B regulations, the former INS made clear that the definition of 
the term "specialty occupation" could not be expanded "to include those occupations which did 
not require a bachelor's degree in the specific specialty." 56 Fed. Reg. 61111, 61112 (Dec. 2, 
1991). More specifically, in responding to comments that "the definition of specialty occupation 
was too severe and would exclude certain occupations from classification as specialty 
occupations," the former INS stated that ''[t]he definition of specialty occupation contained in the 
statute contains this requirement [for a bachelor's degree in the specific specialty or its 
equivalent]" and, therefore, "may not be amended in the final rule." Id. 

In any event, counsel has furnished no evidence to establish that the facts of the instant petition 
are analogous to those in Tapis Int'l v. INS. The AAO also notes that, in contrast to the broad 
precedential authority of the case law of a United States circuit court, the AAO is not bound to 
follow the published decision of a United States district court in matters arising even within the 
same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Although the reasoning 
underlying a district judge's decision will be given due consideration when it is properly before 
the AAO, the analysis does not have to be followed as a matter of law. Id. at 719. 
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For the reasons related in the preceding discussion, the petitioner has failed to establish that it 
has satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found 
that the proffered position qualifies as a specialty occupation. The appeal will be dismissed and 
the petition denied for this reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient evidence to demonstrate that the proffered position is a 
specialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
relevant only when the job is found to be a specialty occupation. 

As discussed in this decision, the petitioner did not submit sufficient evidence regarding the 
proffered position to determine whether it will require a baccalaureate or higher degree in a 
specific specialty or its equivalent. Absent this determination that a baccalaureate or higher 
degree in a specific specialty or its equivalent is required to perform the duties of the proffered 
position, it also cannot be determined whether the beneficiary possesses that degree or its 
equivalent. Therefore, the AAO need not and will not address the beneficiary's qualifications 
further, except to note that, in any event, the combined evaluation of the beneficiary's education 
and work experience submitted by the petitioner is insufficient to establish that the beneficiary 
possesses the equivalent of a U.S. bachelor's degree in agricultural sciences. 

With regard to the beneficiary's qualifications, counsel stated the following in the December 10, 
2009 letter submitted with the petition: 

The beneficiary obtained his Bachelors of Science Degree in Mechanical 
Engineering from [t]he _ _ in 1975. 
He holds a National Diploma in Beekeeping (United Kingdom). . . . [The 
beneficiary] has been working with bees and their application in agricultural 
pollination for over twenty-six (26) years. He has extensive knowledge and 
experience across all aspects of the field, including scientific research, teaching, 
and business consulting. He has also developed and presented a live show 
regarding bees ... which toured across the United Kingdom. 

On appeal, counsel submitted, inter alia, (1) an evaluation of the beneficiary's foreign degree by 
President, , dated March 8, 

2010, that concludes that the beneficiary's foreign education is the equivalent to a U.S. bachelor 
of science degree in mechanical engineering; 16 and (2) a "professional work experience 
evaluation report" of the beneficiary's work experience by a faculty member 
at South University in West Palm Beach, Florida and a consultant for 

..__ _______ .....1 dated March 8, 2010. 

In her evaluation, concludes that the beneficiary possesses the "equivalent to a U.S. 
degree of Bachelor of Science in Agricultural Sciences" based on the beneficiary's "education 

16 The AAO notes that no description of the evaluator's credentials was provided, but finds no reason to 
doubt or question its conclusion. 
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and over eight years of progressively responsible professional work experience in the field of 
agricultural sciences .... '' 

states that her conclusion is "based on the three-for-one rule set up by the Immigration 
and Naturalization Service (INS), now known as ... USCIS .... " further states that 
"[i]n accordance with the USCIS three-for-one formula, ... the beneficiary's] work experience 
is the equivalent of 80 semester credit hours." Contrary to claim, however, there is no 
authority - and no regulation is cited - for the proposition of three years of work experience 
being equivalent, as so stated, to qualify for assignment of college-equivalency credit under any 
USCIS regulation pertaining to the H-lB specialty-occupation program. 

Moreover, stated the following in her evaluation: 

South University is a regionally accredited university that grants credit based on 
an individual's education, training and/or work experience. Furthermore, as part 
of my current responsibilities at the university, I have the authority to grant 
college level credit for training and/or work experience. [Emphasis in original.] 

The AAO notes, however, that evaluation did not include any documentation from a 
university official, such as the dean and/or the registrar, corroborating (1) that the university has 
a program that grants credit based on an individual's education, training and/or work experience; 
and (2) that has the authority to grant such college level credit on behalf of the 
university. 

As noted above, provided a summary of her education and experience and attached a 
copy of her curriculum vitae. She described her qualifications, including her educational 
credentials and professional experience, as well as provided the title of a research paper that she 
presumably wrote. Based upon a complete review of evaluation letter and 
curriculum vitae, the AAO notes that, while may, in fact, be a recognized authority on 
some topics, she has failed to provide sufficient information regarding the basis of her claimed 
expertise on this particular issue. claims that she is qualified to comment on the 
beneficiary's work experience because of the position she holds at South University. However, 
without further clarification, it is unclear how position as a faculty member at South 
University would translate to expertise or specialized knowledge regarding how the beneficiary's 
education and work experience are equivalent to a U.S. bachelor's degree in agricultural sciences. 
The fact that she attributes a degree equivalency in agricultural sciences to the beneficiary 's 
foreign degree in mechanical engineering and to the beneficiary's work experience in the area of 
beekeeping and pollination, without any indication in her credentials that she has any expertise in 
these subjects, undermines the credibility of her opinion. 

Moreover, stated that she has "the authority to grant college[-] level credit in the fields 
of Business Administration, Accounting, Pharmacy, Health Science, Healthcare Management, 
Criminal Justice, Graphic Design, Information Technology, Legal Studies and Education." She 
further stated that "South University offers Bachelor's degree programs in the following fields: 
Business Administration, Health Science, Criminal Justice, Graphic Design, Healthcare 
Management, Pharmacy, Information Technology, Nursing and Legal Studies," but she did not 
explain how she is able to equate the beneficiary's education and work experience to a bachelor's 
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degree in agricultural sciences, a field that does not appear to be offered at South University and 
for which she would not, according to her own assertion, have authority to grant college-level 
credit for. 

In summary, and for each and all of the reasons discussed above, the AAO concludes that, based 
on the current record of proceeding, the petitioner has failed to establish that the beneficiary 
possesses (1) the equivalent of a U.S. bachelor of science degree in agricultural science or (2) 
recognition of expertise in this specialty through progressively responsible positions directly 
related to the specialty. See 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) and (D)(l)P 

The AAO may, in its discretion, use as advisory opinion statements submitted as expert 
testimony. However, where, as here, an opinion is not in accord with other information or is in 
any way questionable, the AAO is not required to accept or may give less weight to that 
evidence. Matter of Caron International, 19 I&N Dec. 791. USCIS is ultimately responsible for 
making the final determination regarding an alien's eligibility for the benefit sought; the 
submission of expert opinion letters is not presumptive evidence of eligibility. /d. at 795; see 
also Matter of V-K- , 24 I&N Dec. 500, n.2 (BIA 2008) ("[E]xpert opinion testimony, while 
undoubtedly a form of evidence, does not purport to be evidence as to 'fact' but rather is 
admissible only if 'it will assist the trier of fact to understand the evidence or to determine a fact 
in issue."'). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

While the AAO is not denying the instant petition on this additional ground relative to the 
beneficiary's qualifications, it is noting this evidentiary deficiency for the record to put the 
petitioner on advance notice of this issue should it choose to file another H-1B petition on behalf 
of the beneficiary. In this case, even if the petitioner had established that the proffered position 
required a U.S. bachelor's degree in agricultural science or its equivalent as claimed, the instant 
petition could not be approved due to the deficient experience-based evaluation provided by 

Finally, the AAO notes that the beneficiary's admission and continued stay in the United States is 
conditioned on the maintenance of the "nonimmigrant status in which the alien was admitted or to 
which it was changed under section 248" and compliance "with the conditions" of that status. § 

17 Even if evaluation were not disregarded for the reasons specified above, the AAO notes 
that on June 20, 2012, the AAO contacted South University by telephone to determine whether 
has the authority to grant college level credit for training and/or work experience and spoke with 

a human resources official with the university. During that telephone call, • stated 
that the online division of the university has no program for granting college credit for experience at this 
time. also stated that is a professor working for the online division of the 
university and does not work on any physical campus. In addition, stated that 
does not have authority to grant college-level credit at this time. 
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237(a)(1)(C)(i), 8 U.S.C. § 1227(a)(1)(C)(i). The AAO notes that it appears that the beneficiary of 
the instant petition may be engaging in unauthorized employment with the petitioner while he is 
in the United States pursuant to the "visa waiver program" (VWP). 

The provisions relating to the VWP can be found in section 217 of the Act, 8 U.S.C. § 1187, of 
which section 217(a)(1) of the Act provides that the VWP is applicable to an alien applying for 
admission as a visitor as described in section 101(a)(15)(B) of the Act, 8 U.S.C. § 
1101(a)(15)(B). Pursuant to section 101(a)(15)(B) of the Act, a "nonimmigrant visitor" is "an 
alien ... who is visiting the United States temporarily for business or temporarily for pleasure." 
The term "business," as used in ... [section] 101(a)(15)(B) [of the Act] , refers to conventions, 
conferences, consultations and other legitimate activities of a commercial or professional nature. 
It does not include "local employment or labor for hire." 22 C.F.R. § 41.31(b)(1). 

According to the evidence in the record, prior to the filing of the H-1B visa petition on December 
11, 2009, the beneficiary is listed under the heading, on the petitioner's website at 

_ _ (last visited May 9, 2013) and is photographed (along with an 
individual that is likely the petitioner's president and founder) on the petitioner's website in a 
photograph that appears to indicate that he is engaged in "local employment or labor for hire." 
This evidence combined with the previously discussed and related Lease 
Agreement signed by the beneficiary points to his active involvement in the petitioner's business 
operations in the United States and further indicates that he may already be performing some of 
the duties of the proffered position without U.S. employment authorization. 

Again, the AAO notes that in this case, there is no indication that the petitioner would be 
unaware of its website and the contents thereof and, thus, the AAO is not required, pursuant to 8 
C.F.R. § 103.2(b)(16)(i), to provide the petitioner with advance notice of the AAO's review of 
the information derived from the petitioner's own website. In addition, even if the petitioner 
were unaware of this information, as it does not serve as any basis of the adverse decision 
relative to the petitioner in this matter, notice and an opportunity to rebut this information would 
not be required for this additional reason as well. See id. Therefore, pursuant to this decision, 
the AAO hereby incorporates the information contained herein relating to the petitioner's 
website, into the record of proceeding. 

The unauthorized employment of the beneficiary would constitute a failure to maintain and com pi y 
with the conditions of his nonimmigrant status under section 237(a)(l)(C)(i) of the Act. Further, a 
finding that the beneficiary has failed to comply with the conditions of his nonimmigrant VWP 
status would result in (1) prohibition from future admissions under the VWP and (2) a general 
requirement that future U.S. visas be obtained at a consular office in the country of the beneficiary's 
nationality, i.e., the United Kingdom. See section 217(a)(7) of the Act; section 222(g) of the Act, 8 
U.S.C. § 1202(g). Again, the AAO only notes this additional issue for the record; it is not making 
any formal finding or adverse determination based on the beneficiary's apparent unauthorized 
employment in the United States. Nevertheless, the director should review and consider this 
possible issue in adjudicating any future applications for the extension of stay and/or change of 
status filed by or on behalf of the beneficiary in this matter. 

The dismissal of this appeal and the denial of this petition do not preclude or otherwise prejudice 
the petitioner from filing a new petition for an H-lB nonimmigrant worker on behalf of the 
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beneficiary supplemented by or supported with new or additional evidence. This evidence may 
include or be based on such changed circumstances as the current business operations, 
organizational structure, and financial status of the petitioner. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


