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DISCUSSION: The servi~ center director denied the nonimmigrant visa petition, and the matter is 
now before the Admin!str'!,tive Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form I-129 visa petition, the petitioner describes itself as a foor.,employee software 
consulting and services company1 established in 2007. In order to employ the beneficiary in what iJ 
designates as a full-tin!e systems an~yst position at a salary of $66,000 per year/ the petitioner 
seeks to classify him as a oonimmigrant worker in a specialty occupation pursuant to section 
101(a)(15)(H)(i)(b) of the lfnmigtation and Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(H)(i)(b). ,, 

The director denied the petition on each of three separate and independent grounds, namely, the 
failure of the evidence of record to: (1) demo.nstrate the existence of an employer-employee 
relationship between the petitioner and the beneficiary; (2) establish that the proffered position 
qualifies for classification as a spe¢ialty occupation; a:nd (3) submit a Labo( Condition Application 
(LCA) valid for all work locations when it filed the petition. 

The record of proceedi_ng before the AAO contains the following: (1) the Form I-129 and 
supporting documentation: (2) · the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceedmg, tb!! AAO fmds that the petitioner has failed to 
overcome the director's grounds for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied . 

.Beyond the de~ision of the director, the AAO finds an additional aspectwhich, although not addressed 
in the director's decision, nevertheless also precl:udes approval ofthe .petition, namely, the petitioner's 
failure to demonstrate that it had secured work for the entire period of requested er:nploym{mt when it 
filed the petition.3 Fot this additional re~soil, the petition must also be denied. 

1 The petitioner provided a North American Industry ClassifiqtJion System (NAICS) Code of 541511, 
"Custom Computer Programming Services." U.S. Dep't of Commerce, U.S. Census Bureau, North 
American Industry Classification System, 2012 NAICS Definition, "541511 Cl!stom Computer 
Progra,n:urting Services," http://www.census.gov/cgi-bin/sssd/naics/naicsrch (accessed Nov. 5, 2013). 

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for use with a job prospect within the occupational classification of "Computet Systert:ts Analysts," SOC 
(O *NET/O~S) Code 15-1i21, and for Which the appropriate prevailing wage level would be Level I 
(the lowest of the four a_ssignable wage-rates). 

3 The AAO conducts appellate review on a de novo basis (S~e Solta;ze v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004)), and it was in. the course of this review that the AAO identified this additional ground for 
denial. 
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l. Pertinent \Facts and Procedural History 

The petitioner filed the instant petition on June 8, 2012 and stated on tbe FOllJl 1-129 that it intended. 
to employ tbe beneficiary from October 1, 2012 until. September 30, 2015. The· petitioner 
submitted, inter aliq,, a· Vendor Subcontracting .Agreemeilt executed between th¢ petitiOilt!r and 

on February 22, ?012, which called for the petitioner to supply personnel to __ _ or 
its clientS.4 The etitioner stated on the Form I-129 tba~ tbe beneficiary would provide setyices to 

In her January 7, 2013 respon,~e to th~ director's October 20, 2012 RFE, counsel stated tbat 
· had found another individual to fill its po$Hion. As evidence that the petitioner had 

secured alternate work for the beneficiary, couns.el submitted a Subcootractor Service Agreement 
~~ecrited between .the petitioner and · - oil November 28, 2012, which called for the 
petitioner to provi.de persoml.el to perform services for clients. Counsel also submitted a 
''Fee Schedule & Assignment Outline" issued pursuant to the agreement between the petitioner and 

jated November 28, 2012, which called for tbe benefici.ary to .provide services to 
client, which was not named, ftom January 1, 2013 until January 1, :2014. According to counsel, 
the beneficiary would provide these services to at its New Jersey office. The LeA that the 
petitio11er submitted in support of the petition, however, was certified for employment in 

_ Therefore, the LCA submitted to support this petition as filed 
did not encompass employment in New Jersey. · 

The director 'denied the petition on January 22, 2013. Again, the director denied tbe petition oil the 
bases of each of her determinations that the petitioner failed: (1) to demonstrate tbe exist~;mq~ of a11 
employet~employee relationship between the petitioner and the beneficiary; (2) to eStablish that the 
proffered position qualifies for classi.flcatio11 as a specialty occupation; and (3) to Submit a valid 
Labor Condition Application (LCA) for all work locatio11.s when it filed th.e petition. 

On app~al, CO\IP.S~l subVtits, inter alia, a letter from . dated Fe~tuary 7, 2013 stating tbCit tb~ 
benefictary is provid_ing services to . Counsel also submits a letter 
from . also d.ated F~bruary 7, 2013, in which that company cOilfifiiis that bas 
been providing it with software development, maintenance, and support services since 2006. 1 

In adjudicating this p.etition, the AAO will first address the director'~ finding that the petitioner has 
failed to submit a valid LCA for all work locations. It will theo discuss. the d:irector' s determination 
that the petitioner failed to ·demonstrate the existence of a,n empl9yer-employee relationship 

. between the petitioner and the beneficiary. Next, the AAO will disctJ.SS its supplemental finding 
that the petitioner failed to establish that, on the date it filed the petition, it had secured work fpr fbe 

. 
4 It is noted that the petitioner diq not submit a copy of an "approved purchase order'' referenCing services to 
be provi<l.e<i by the beneficiary as described in the Vendor Subcontracting Agteement. It js therefore not 
clear that this agreement had any binding effect, with regard to the beneficiary, on the date this petithm was 
filed. This issue will-be discussed further later in this decision. · 
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entire period of requested employment. Finally, the AAO will address the director's determination 
that the petitioner f~iled to establish that the proffered position qualifit!$ fqr classification . as a 
specialty occupation: · 

.II_. Failure to .Submit a Valid LCA Fot all Work Loc~tion~ 

' 
As noted above, ~}though the LCA submitted by the petitioner in support of this petition was 
certified fot emplo-yment in · counsel now claims that 
the beneficiary would actually be workiilg in New Jersey. However, the record does not contain an 
LCA certified for employment in New Jersey. · 

The g~Aeral r~quirements for filing applications and petitions are set forth i:J.t 8 C.F.R. §10~.2(a)(1) 
as follows: 

Every benefit request ot other qocument submitted to DHS must be exectited and 
filed in accordance with the forin instructions , · • . and such instructions are 
incorporated into the regulations requiring its submission. ·-

I 

Further disctlssion of the filing requ~rements for applications artd petitions is - found ?t 
8 C . .F.lt' § 103.2(b)(l): . 

Demonstrating eligibility. An applicant or petitioner must establish that be or she· is 
eligible for the r(!quested benefit at the time of filing the benefit request and must 
continue to be eligible through ~djJldication. ·Each benefit request must be ptopetJy . 

\ completed and filed with · all initial eviden_ce reqJJjred by -applicable regulations and 
other tJSCiS instructions. Any evidence submitted in co11nection with a benefit 
r~quest is incorporated into and considered patt of the teq1,1est. 

I 

The regulations require that before filing a Form 1-129 petition on behalf of an H-113 worker, a 
petitioner must first obtain a certified LCA from the tJ .S. Department of Labot (DOL) in the 
occupational - specialty -'in which the H-JB wo.r~er · will - be employed. See c8 C.P.R. 
§ 214.2(h)(4)(i)(B). The instructions that accompany the Form I-129 also specify that ail H-lB 

, petitioner must submit evidence that an LCA has been certified_ by POL when. submitting the Fo_tm 
I'-129. . 

· On appeal, counsel states the following: 

Itis logistically impossible for my client to speculate which of its end-:dients will be 
in need of the beneficiary's seiVices and at what tim~ and for how long and file a 
separate LCA fm: each job location where the benefiCiary will potenti~lly be placed: 

- Counsel, however, identifies no authority for USCIS to waive the teA requirements. The 
. petitioner's clll,im is th_at the benefici_ary :will work in New Jersey, btJt the record lacks an LCA 
certified for employment· there. The petition, therefore, · must be denied. Accordingly, the appeal 
will be dismissed and the petition will be denied on this basis. 



(b)(6)

. ,. . 

NON-PRECEDENT DECISION 
Pag~5 

. ( 

III. Etnployer .. Em.ployee R~J~tionship Between the Petitioner and -Beneficiary 

The AAO will now address the director's first basis for denying this petition: her determination that 
the petitioner failed to establish that it would engage the beneficiary in an employer-employee 
relationship. · · · 

Section 101(a)(15)(H)(i)(b) of t.he Act defines an H-1B nonimmigrant in pertinent part as an &lien: 

·subject to section 2120)(2}, who is coming-temporarily to tb_e United -St(l.tes to 
. p~rform services ... in a specialty occupation described in section 214(i)(l.) ... , 
who meet_s the reqtJirements for the occupation specified in section 214(i)(2) ••.. , 
and with re_spect .to wbom t.he Secr~t(l.ry of Labor determines and certifies to the 
[Secretary of Homeland Security] tb&t tbe ip.te:Qding employer has filed with the 
Secretary [of Labor] ali applicatiOn urider section Z12(n)(1) •.... 

"United· Stiltes employer;' is defined at 8 C.F.R. § 214.2(h)(4)(ii) as follows: 

Uitited States employer means a ; persop., finn, corporation, contractor, or other 
association, or organization in the United States wbich: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee J;elationship with respect to employees 
under this part, as indicated by tbe fact that it may hire, pay, fire, 
supervise, or otherwise controlthe work of any such employee; and 

_ (3) . Has .an Internal Revenue Service tax identification number. 

The record. is not persuasive in establishing that the petitioner or any of its cli~nts will have an 
emplbyer-employee relationship With the beneficiary. 

Although ''United States employer" is defined in the regulations (lt 8 C.F.R. § 414.2(h)(4)(ii), it is 
noted tha:t the terms ''employe'e'' and "employet-:-eiriployee relationship" are not defined for purposes of 
the li-re visa classification. Section 101(a)(i:5)(H)(i)(b) Of the Act indicates th&t an alien comjn,g to 
the United States to perform services in a specialty occupation will .have art "intending. employer" wbo 
will file a Labor Co,ndition Application with the Secretary of Labor pursuant to section 212(n)(1) of the 
Act, 8 U .. S.C. § 1182(n)(l) (2012). The in_tending-.employer is described as offering full-time or 
part4ime ''employment" to the H-1B "employee." Subsections 412(n)(l)(A)(i) and 212(n)(2)(C)(vii) of 
the Act, 8 -u.s.c. § 1 H~2(n)(l)(A)(i), (2)(C)(vii) (2012). Fuither,theregulations inq_icatetbat ''United 
State·s employers" m~st file <1 Petition for a Nonimmigrant Worker (Form 1-129) in order to e:lassiJy 
aliens as H-lB temporary "employees." 8 C.F.R. §§ 214.2(b)(1), (2)(i)(A). Finally, the definition of 
"United States empl()yer'' indicates in its ·second prong that the petitioner must have an 
"employer-employee :relCJ,tionship" with the ''employees under this part," Le., the H·1B benefici~ry, ai)d 
that this relationShip be evidenced by the emp~oyer's ability to "hire, pay, fire, supervise, or otherwise 
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control the Work of a:ny such employee." 8 C.F.R. § 214.2(h)(4)(ii) (defining the tetm "United States 
employer"). 

Neither the legacy Immigration and ·NatUralization Service ("INS") nor U.S. Citizenship and 
Immigration Services (''US CIS") defined the terms "employee" or "employer-employee relationship" 
by regu}a,tion for purposes of the H-1B visa classification, even though the regula.tion describes H-lB 
beneficiaries as being "~mployees" who must have an "employer-employee relationship" ·· with a 
"United States employer." Id. Therefore, for purposes of the H-iB visa clasSification, these terms are 
undefined. 

The Unj~ed States Supreme Court has determined that where federal law fails to clearly define tqe term 
"employee," col.A1s shmud conclude that the term was "intended to describe the conventiona.I ma,ster
se!Vartt relationship as understood by common-:-law agency doctrine." Nationwide Mutual Ins. Co, v. 
Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Da_rden") (quoting Community for Creative Notzo, 
Violence v. Reid, 490 U.S. 730 (1989)). The Supreme Court stated: 

"In.determining whether a hired party is an employee under the general common law of 
agency, we consider the hiring party's right to control the manner and means by which 
the product is acComplished. Among the other factors relevant to this inquiry are the 
skill required; the source of the instnilnentalities and tools; the location of the work; the 
d1,uation of the relationship between the parties; whether the hiring pa~y has the right to 
assign additional projects to the hired party; the extent of the hired party's discretion 
over when and how long to work; the method of payment; the hired party's role in · 
hiring and paying assistants; whether the work is part of the regular business of the 
hiring party; whether the hiring party is in business; the provision of employee benefits; 
and the tax treatment of the hired party." · 

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-VIolence v. Reid, 490 U.S. at 751-
752); see also Clackamas Gasttoenterol9gy Associates, P.C. v. Wells, 538 U.S. at 440 (hereinafter 
"Clackamas''). As the common-law test contains "no shorthand formula or magic phrase tha:t can be 
applied to find the answer, ... all of the incidents of the relationship mt~st be assessed and weighed 
with no one factor being decisive." Darden, 503 U.S. at 324 (quoting NLRB v. United Ins. Co. of 
America_, 390 U,S. 254, 258 (1968)). 

In this matter; the Act does not exhibit a. legislative intent to extend >the definition of "employer" in 
section lOl(a)(lS)(H)(i)(b) of the Act, "employment'' in section 212(n)(l)(A)(i) of the Act, or 
"employee" in section 212(n)(2)(C)(vii) of the Act beyond the traditional common law definitions. See 
generally 136 Cong. Rec. S17106 (daily ed. Oct. 26, 1990); 136 Cong. Rec. H12358 (daily ed. Oct. 27, 
1990). On the contrary, in the context of the H-lB visa classification, the regulations define the term 
"United States employer" to be even more restrictive than the corninoh law agency definition.5 

5 While the Darden court considered only the definition of "employee" under the Employee Retirement 
Income Security Act of 1974 ("ERISA"), 29 U.S.C. § 1 002(6), and did not address the definition of 
''employer," courts have generally refused to extend the common law agency definition to ERISA's liSe of 
employer beca.llse "the definition of 'employer' in ERISA, unlike the definition of 'etrtployee,' clearly 
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Specifically, the r~gul~tory definition of "United States employer" requires' H-1B employers to have a 
tax identifiCation number, to engage a person to work within the United States, and to have ail. 
''employer-employee relationship" with the H"'lB "~mploye~." 8 C.F.R. § 214.2(h)(4)(ii). 
Accon;lin.gly, . th~ ·term ''l)nited States employer;' not only· requires H ..,lB employers and employees to 
have an "employer-employee relationship" as understood by common-law agency doctrine,. it imposes 
additional requirements of having a tax identification· m.1111ber and to employ persons in the United 
States. The lack of an express expansion of the definition re.gardi!:lg the terms "employee'' or 
"~mployer~em.ployee relationship'' combined With the agency's othef':Vise generally ci~cular definition 
of United States employer in 8 C.F.R. § 214.2(h)(4)(ii) indiCates. that the regulations do not intend to 
extend the definiti<m beyond ''the traditional common law definition'' or, more importantly, that 
construing these tefins in this manner would . thwart congressional design or lead · to absurd results. 
Cf Darden, 503 U.S. at 318-319.6 

indicates legislative intent to extend the definition beyond the traditional common law definition." 
See, e.g;, l)owers v. Andrew Weir Shipping, Ltd., 810 F.Supp. 522 (S.D.N.Y. 1992), a!fd; 27 F.3d 800 (2nq 
Cir.}, cert. denied, 513 U.S. 1000 (1994). . 

However, 'in this matter, the Act does not exhibit a legislative intent to extend the definition ()f "employer" in 
section 10l(a)(l5)(H)(i)(b) of the Act, ''employment" in section 212(n)(-l)(A)(i) ofthe Act, or "employee'' in 
section 212(n)(2)(C)(vii) of the Act beyond the traditional common law definitlons. Instead, .in the. context 
of the H-1 B visa classification, the term "Unite.d States employer'' was defined it1 the tegl.ll~tiorts to be even 
more restrictive than the common law agency definitiou.. A f~deral agency's interpretation of a statute whose 
ad.tJiiiJi~tf~Hion is entrusted to it is to be accepted unless Congress has spoken directly on the issue. See 
Chevron; U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844"845 (1984). 

•· Th~ regui(ltory definition of "United States employer" requires H-lB employers to .have a tax ideotifkation 
number, to employ perso.ns in the United States, and to have an "eJ11ployer-employee relationship" with the 
H~lB "employee." 8 C.F.R. §. 214.2(h)(4)(ii). Accordingly, the term ''United States employer'' not onlY 
requires H-1B employers and employees to have an "eniployer"employee relationship" a.s understood by 
common-laW agency doctrine, it i.mposes additional. requirements of having a tax ident1fication number and 
.to .!!mploy persons, in the United States. The lack of an express expansion of the definit.ion regarding the 
terms "employt!t!," ''employed," "employment;' ot "employer~ernployee relationship" indicates · that ·the 
regulations' do not intend . to -extend the definition beyond !'the tradition~! coininoh law definition." 
Therefore, in the a.b$ertte of an intent to impose broader definitions by either Congress or USCI$, the 
"conventional master-servant relationship as understood by common-law agency docttii)e," and the Darden 
construction test, apply to the terms "employee," "employer-employee relationship," "employed,'; and 

· "emplo.yment" . as use<f in section 10l(a)(l5)(H)(i)(b) of the Act, s~ction 2U(n) · of the Act, . and 
8 C.F~R. § 214.2(h). That being said, there are i.nstances in the Act where Congress may have intended· a 
btoacie( application of the term "employer" than what is encompassed in the convention.al Ii)aster"'servant 
relationship. See, e.g,, section 214( c)(2)(F) of the Act, 8 U.S. C. § 1184( c)(2)(F) (referring to ''unaffiliated 
employers" supervising and cont.rolling L-1B intracompany transferees having special1zed knoWledge); 
sectio~ 274A of the A<;t, .8 U.S.C. § 1324a (referring to the employment of unauihorizec;l aliens), 

6 To the extent the regulations are ambiguo11s with. regard to the terms "employee" or ''employer-employee 
relatiOnship," the ag~n¢y's interpretation of these terms should be found to be controlling imless "'pl<linly 
erroneous qr inconsistent with the regulation."' Auer v. Robbins, 519 U.S, 45Z, 461 (1997) (citing Robertson 
v~ Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. 1835, 1850, 104 LEd~2d 351 (1989) 
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Therefore, in the absence of an express congressiqnal intent to impose broader definitions, both the 
"conventional master-servant relationship as understood by COil1IllOn-law agency doctrine" arid the 
Darden construction test apply to the terms "employee'; and "employer-employee relationship'' as used 
in sectioo 101(a)(1.5)(H)(i)(b}of the Act, section 212(n) of the Act, and 8 C.F,R. § 214.2(hV 

1·: 

. . 

Therefore, irt considering whether or not one will be an "employee" in_ an "employer-employee 
relationship'' with a ''United States employer" for purposes of H-lB nonimmigrant petitions, U.SCIS 
must focus on the common-law touchstone of ''control." Clack4rnas, 538 U.S. at 450; see ·also 
8 C.F.R: § 214.2(h)(4)(ii) (defining a •(united States employer" as one who "has a.n employer-~ 
employee relationship with respect to employees under this part, as indicated by the fact tha.t it may 
hire, pay, fire, supervise, or otherWise control the work of any such employee .... "(emphasis added)). 

J -

The factors indicating that a worker is or will be art ~·employee" of an "employer'' are clearly 
delineated in both the Darden and Clackamas decisions.- Datdell, 503 U.S. at 323-324; Clackamas, 
538 US. at 445; see also Restatement (Second) of Agency§ 220(2) (1958). Such indicia of COQtrol . 
include when, where, ·and how a worker performs the jop; the continuity of the worker's relationship 
with the employer; the tax treatment of the worker; the provision of employee benefits; and. whether 
the work performed by the Worker is part ofthe employer's regular b~iness. See Clackamas, 5"38 U.S. 
at445; s¢e also NewCompliance Manual, Equal Employment Opportunity ~oromission, § ?-Ill(A)(l) 
(adopting a ro<J.terially. identical test and indicating that said test was based on the. Dat4en decision); 
see a'iso Defensor V; Meissner, ?01 F.3d 384, 388 (Sth Cir. 2000) (determining that hospitals, as the . 
recipients of beneficiaries' services, are the ''true employers" of i-1-lB nurses under · 
8 C.P.R.§ 214.2(h), even though a medical contract service agency istbe a<;tual petitioner, because the 
hospitals ultim~t~ly hire,-pay, fire, supervise, or otherwise control the work of the beneficiarie~). 

It is important to note, however, that the factors listed inJ)arden and Clackamas are no.texhaustive and 
must be evaluat.ed on a case-by-case basis. Other (lsvect$ of the relationship between the parties 
relevant to control may affect the deteflliirtation of whether an ernploy~r-employee relationship exists . 

. Furtherrnote, not all or even a majority of the listed criteria need be met; however, tbe (act finder must 
, weigh and coropare a combination of the factors in analyzing the facts of each individual a,tse. The 
determination must be based on all of the circwilstances iii the relationship. betw~~n the parties, 
regardless of whe~her the parties refer to it as an employee or as an independent contractor. rdatiop_ship. 

-See Clackamas, 538 U.S. at 448-449; New Compliance Manual at§ 2-III(A)(l ). 

Furthermore, when examining the factors relevl:lllt to determining control, USClS must assess and 

(quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S.Ct. 1215, 1217, 89~ L,Eo. 1700 
·. (1945)}. . 

1 That said, there are instances in the Act wh~re Congress may have intended a broader application of til~ 
· :term ''employer'' than what i_s encompassed in the conventional master-serVant relationship. See, 'e.g.; section 

2J4(9)(2)(F) of the Act, 8 U.S.C. § 1184(c)(Z)(F) (referring to "unaffiliated employers" sup-ervising and 
controlling L~lB intracompany transferees having Specializ(!d knowledge); section 274A of the Act, 
8 lLS.C. § 1324a(referring to the employment of unauthorized aliens). 



(b)(6)

I __ 
NON-PRECEDENT DECISION 

Page 9 

we.igh each actual factor itself as it exists or will exist and not the claimed employer's right to intlyence 
ot change that factor, unless specifically provided for by the common-law test. See Datden, 503 l,J.S. 
at 323-324. Fat example, while the assignment of additional projects is dependent on who has the 
right to assign them, it is the actual source of the instrumentalities and tools that must be examined, not 
who has the right to provide the tools required to complete an assigned project. See id. at 323. 

Lastly, the "rnere existence of a document styled 'employment agreement'" shall not lead inexorably to 
the conclusion that the worker is an employee. Clackamas, 538 U.S. at 450. "Rather, ... the answer to 
whether [an individu~] is an employee depends on 'all of the incidents of the relationship ... with no 
one factor being decisive.'" /d. at 451 (quoting Darden, 503 U.S. at 324). 

That. the beneficiary would not be providing her services to the petitioner directly is not in dispute. 
The petitioner's current claim'"is that the end-user of the beneficiary's services woUld be 
client, t Both 'counsel and tbe petitioner claim repeatedly that the petitioner would 
control the beneficiary's work, and makes a similar claim in its February 7, 2013 letter 
submitted on appeal, stating that neither it hor will have an employment relationship 
witb th.e beneficiary. 

However, applying the Darden a_nd Clackamas tests to this matter, the AAO finds that the petitioner 
has not established that it 1will be a "United States employer" having an "employer-employee 
relationship" with the beneficiary as an H-1 B temporary "employee." The record lacks detailed, 
probativeinformatit:m from , the actual user of the beneficiary's. services, regarding the 
nature and scope of the services to be provided by the beneficiary. While brief, 

-three"sentence letter d~ted February 7, . 2013 is acknowledged, that letter' does not reference tbe 
beneficiary or meaningfully di_scuss the duties she is to perform for ·pursuant to its contract 
with 

While social security contributions, worker's compeilsatioil contributions, unemployment insurance 
contributions, federal and state income tax withholdings, and other benefits ate still relevant factors 
in determining who will control an alien beneficiary, other incidents of the relationship, e.g., who 
will ovetse.e and direct the work of the bel).eficiary, who will provide the instrumentalities and tools, 
where will the work be located, and who has the right <;>r ability to affect the projects to which the 
alien beneficiary is assigned, must also be assessed and weighed in or(ier to make a determination as 
to who will be the benefiCiary's employer. Without full disclosure of all relevant factors, the AAO 
is unable to find that the requisite employer-employee relationship will exist between the petitioner 
a_nd the beneficiary. 

The evidence, therefore, is insufficient to establish that the petitione~ qualifies as a United St<ites 
employer, as defined by 8 C.P.R. § 214.2(h)(4)(ii). Merely .claiming in its letters that the petitioner 
exercises complete control over the beneficiary, without evidence supporting the claim, does not 
e_stablis.b eligibility in this matter, particularly in a situation, such as exists here, where the petitioner 
would be providing the beneficiary to one of its clients. Going on record without supporli.ng 
documentary evidence_ is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter ofSoffici, 22 I&N Dec. 158, 165 (Cortun'r 1998) (citing Matter of Treasure 
Craft ofCdlifotrda, 14 I&N Dec. 190 (Reg, Comm'r 1972)). 
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Based on the tests outlined above, the evidence in the record of proceeding has not established that 
the petitioner or any .of its Clients will be a "United States employer" having an ''employer
employee relationship'-; with the beneficiary as an H-IB temporary "employee." 8 C.F.R. § 
214.2(h)(4)(ii). Accordingly, the petition will be denied and the appeal dismissed on this basis. 

IV. Securing of Work for the Period of Requested Employment at Time of Filing 

Next, the AAO will d~scuss its supplemental finding regarding the petitioner's failure to establish that 
at the time it filed this petition on June 8, 2012, it had secured work for the entire period of 
requested employment, that is, October 1, 2012 through September 30, 2015. 

As not~d above, although the petitioner submitted a copy ofa VeQ.dor Subcontracting Agreement 
executed between the petitioner and when it ftled this petition, it did not submit a copy of 
an "approved p-urchase order'' referencing services to be provided by the beneficiary as de_scribed 
that agreement. In her Janl1ary 7, 2013 r~sponse to the RFE, counsel conceded that no Such 
document had be.en issued, and stated the following: 

. At the time of the original flting, had refused to issue a Statement of 
Work with the particulars of the project, duration of the project, hourly tate, etc. 
because the beneficiary was not legalJy eligible to work in the US at that point in 
time and did not want (0 be legally bound by a contract . .. 

(Emphasis added.) 

It is therefore clear that the petitioner had not secl1red work for the beneficiary to perform for 
when it filed the petition. 

Altbmtgh the petitioner now claims that the beneficiary would work pursuant to the Subcontractor 
Service Agreement with and accompanying "Fee Schedule & Assigilrtlent Outline," 
the AAO notes that those documents were executed on November 28, 2012, more than five months 
after this petition was filed. These documents, therefore, also cannot be used by the petitioner to 
demonstrate that it had secured work for the beneficiary covering the entire period of requested 
employment (October 1, 2012 through September 30, 2015) when it filed this petition on June 8, 
2012. 

Furthermore, eveQ. if the documentation pre-dated the filing of the this petition it 
Would still not demonstrate that the petitioner had secured work for the beneficiary covering the 
entire period of requested employment, because the "Fee Schedule & Assignment Outline" 
con.tainep a start-date of January 1, 2013- more than three months after tbe requested start-date of 
October 1, 2012. '_fhe engagement would. end on January 1, 2014, mote than 18 months before 
September 30, 2015, the requested end""'date of petition approval. 

In any event, the record therefore lacks evidence establishing th;1t, by the time 'of the petition's 
filing, the petitioner had secured definite; non-speculative empioyment for the three-year period_ of 
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employment requested in the petition. USCIS regulations affirmatively require a petitioner to 
establish eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R. 

·103.Z(b )(12). A visa petition may not be approved at a future date after the petitioner or benefici~ry 
becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. 
Comm. 1978). Thus, even if it were found that the petitioner would be the beneficiary's United 
States employer as that term is defined at 8 C.F.R. § 214.2(h)(4)(ii), the p~titiqner has not 
demonstrated that it would maintain such an ~mployer-employee relationship for tb.e dtuation of the 
period requested} Thus, even if it were determined that the petitioner had overcome the director's 
grounds for denying this petition (which it h~s not), the petition could still not be approved' for the 
entire three-year period of employment requested in the petition. 

V. ·Specialty Oc;cupation 

Fina:tly, the AAO agrees with the director's determination that the petition must also be denied due 
to the petitioner's failure to establish that the proffered position qualifies . for classification as a 
specialty occupation. As recognized in Defensor v. Meissner, it is nect;!SSCJ.ry for the end-client to 
provide sufficient information regarding the proposed job duties to be performed <,it its location, and 
th.eir edlicational requirements, in order to establish the minimum educational requir~mems 

necessary to puton;n t_hose duties. See Defensor v. Meissner, 201 F.3d at 387-388. In other words, 
as the nurses in that case would provide services to the end-client hospitals and not to the 
petitioning staffing company, the petitioner-provided job duties and alleged requirements to 
perform those duties were irrelevant to a specialty occupation determi_pation. See id. 

Here, the rec:ord of proceeding ip this case is similarly devoid of sufficient information from the 
claimed end-client - - regarding the beneficiary's job duties and their associated 

8 The agency made clear long ago that speculative employment is not permitted in the H-lB program. As 
noted above, a 1998 proposed rule documented this position as foll6ws: · · 

Historically, the Service has not gtanteg H-lB classifi,cation on the basis of speculative, or 
undetermined, prospective employment. The H-lB classification is not intended as a vehicle 
for an' alien to engage in a job search wit_hin ~e United States, or for employers to bring in 
~emporary foreign workers to meet possible workforce needs arising from potential business 
expansions or the expectation of potential new customers or contracts. To determine whether 
;,tn ;,tlien is properly classifiable as an H-1B nonimmigrant under the statute, the Service mus~ 
first examine the duties of the position to be 9tcupied to ascertain whether the duties of the 
position require the attainment of a specifk bachelor's degree. See section 214(i) of the 
Immigration and Nationality Act (the ''Act"). The Service must then determine whether the 
~lieQ h~s tbe appropriate degree for the occupation. In the case of speculative employment, 
the Service is unable to perform either part of this two-prong analysis and, therefore, is 
unable to adjudicate propetly a request for H-1B clas~ification. Moreover, there is no 
ass'Ltance that the alien will engage in a specialty occupation upon arrival in this eountry. 

63 Fed. Reg. 30419, 30419 - 30420 (Jun. 4, 1998). While a petitioner is certainly permitted to change its 
intent with regard to non-speculative employment,· e.g., a change in duties or job location, it must 
nonetheless document such a material change in intent through an amended or new petition in accordance 
with 8 C.F.R. § 214.2(h)(2)(i)(E). 
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educational requirements. The evidence of record's failure to establish the substantive nature of the 
- work to be performed by the beneficiary, therefore, precludes a finding that the proffered position 

satisfies any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work 
that determines (1) the normal minimum educational requirement for the particular position, which is 
tj1e focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus 
appropria..te for review for a common degree requirement, under the first alternate prong of criterion 2; 

. (3) the level of complexity or uniqueneSs of the proffered position, which is the focus of the second 
alternate prong of criteriou 2; (4) the factl,la.l justification for a petitioner normally requiring a degree or 
its equivalent, when that is an issue under criterion 3; a.nd (5) the degree of specialization and 
oompiexity of the specific duties, which is the focus of criterion 4.9 

. . 

Accordi.I.lgly, as the petitioner has not established that it · has satisfied ·any of tbe criteria at 
8 C.F.R. § 214.2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a specialty 
occupation. Accordingly, the appeal will be dismissed and the petition will be denied on this. basis. 

Vl. Co~clusion 

As set forth above, the AAO agrees with the director's findings that the evidence of record has 
failed: (1) to demonstrate the existence of an employer-employee relationship between the 
petitioner and the beneficiary; (2) to establish that the proffered position qua..lifies for classification 
as a specialty occupation; and (3) to submit a valid Labor Condition Application (LCA) for all work 
location_s when i~ filed the petition. Beyond the decision of the director, the petitioner l)a.s al.so 
failed to demonstrate that it had secured work for the entire period of requested employment when it 
filed the petition. 

. ) 
An application or petition that fails to comply with the technical requirernents of the law may be 
qepie9 by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision, See Spencer Enterprises, Inc. v. United States, 229 F. Supp . . 2d 1025, 1043 
(E.D .. CaL 2001), aff'd, 345 F.3d 6S3 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cit. 2004) (rioting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple a.ltemative grounds, a plaintiff can succeed 
011 a cl)allenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enu_merated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 'a_t 1043, aft' d. 
345 F.3d 683. 

9 Furthermore, even if the prOffered position were established as being that of a systems analyst, a review of 
the U.S. Department of Labor's (DOL's) Occupational Outlook Handbook (the Hqiulbook) does not indicate 
that, as a category, such a position qualifies as a specialty occupation in that the Handbook does not state a 
normai minimum requirement of a U.S. bachelor's or higher degree in a specific specialty or its equivalent 
for entry into the occupation of programmer analyst. See U.S. bep't of Labor, J3(ireau of Labor Statistics, 
Occttpational Outlook Handbook, 2012-13 ed., "Computer Systems Analysts," http://www.bls.gov/ 
ooh/comptiter-and-informatiort-technology /computer-systems-analysts.htm#tab-2 (accessed Nov. 5, 201:3). As 
such, absent evidence that the position of systems analyst satisfies one of the alternat,ive criteria available 
U:nder 8 C.F.R.§ 214.2(h)(4)(iii)(A), the instant petition could not be <tpproved for this additional reason. 
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' \ 
Tlie appeal will be dismissed for the abpve stated reasons, with each considered as an independent 
and alterpa:te basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for th~ immigration benefit soqght. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 201~}. Here, tha~ burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 

' . 

'1 


