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DATE: NOV 21 2013 
INRE: Petitioner: 

Ben~ficiary: 

Office: CALIFORNIA SERVICE CENTER 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Service~ 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave:,N.W., !viS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Petition fot a Nonimmigrant Worker Pursuant tq Section l0l(a)(15)(H)(i)(b) of the· 
Immigration and Nationality Act, 8 U.S.C. § 110l(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please fi.nd the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the A.AO incorrectly applied current law 
or policy to your case or if you seek to present new facts for consideration, you may file a motion to 
reconsider or a motion to reopen, respectively. Ally motion rfiust be filed on a Notice of Appeal or 
Motion (Form I-290B) within 33 days of the. date of this decision. Please review the Form I-290B 
instructions at http://www.uscis.gov/forms for the latest information on fee, filing location, and 
Qther requirements. See a./so 8 C.P.R.§ 103.5. Do not file a motion directly with the AAO. 

Thank you, 

N~-
k.r 

Ron Rosenberg 
Cl;lief, Admii1istrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The service center director denied the rioriimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
the petition will be denied. 

The petitioner submitted a Petition fot a Nonimmigrant Worker (Form 1-129) to the Califomi_a 
Service Center on October 29, 2012. On the Form 1-129 petition, the petitioner describes itself 
as a telecom and information technology pusiness established in 2009._ In order to employ the 
beneficiary in a position to which it assigned the job title of ''telecom engineer,'' the petitioner 
seeks to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
section l01(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 110l(a)(15)(H)(i)(b). 

. . 

Upon reviewing the Form ld29 and the docqmentation submitteg as support, the director found 
the initial evidence insufficient to establiSh eligibility for the benefit sought, and issued a reqt1est 
for additional evidence (RFE). The petitioner was asked to submit documentation to establish, 

. among other things, : (1) that a valid employer-employee relationship will exist between the 
petitioner and the beneficiary for the duration of the requested H -1 S validi~y period; a_nq (2) that 
there is sufficient specialty occupation work for the beneficiary to petfoi1h at the entity 
ultimately using the beneficiary's services for the duration of the requested l-I-1B validity period~ 

After reviewing the petitioner's response to the RFE, the director denied the petition, finding that 
the petitioner failed to establish that it Will lie a "United States employer" having a_n "employer
employee relationship" with the beneficiary as an H-lB temporary "employee." The petitioner; 
through col}nsel, submitted a timely appeal of the decision. On appeal, counsel for the petitioner 
contends that the director's basis for denial of the petition was erroneous. In support of this 
contention, counsel for the petitioner submit.s a brief and additional evidence. 

The record of proceeding before the AAO contains: (1) the petitioner's Form 1-129 and 
supporting documentation; (2) the director's RFE; (3) the petitioner's response to the RFE; (4) 
the director's notice denying the petition; and (5) the petitioner's Form I-290B and supporting 
documentation. The AAO reviewed the re.cord in its entirety before issuing its decision. 

Fot the reasons that will be discussed below, the AAO agrees with the director's finding that the 
petitioner has · not established eligibility for the benefit sought. Accordingly, the director's 
decision will not be disturbed. The appeal will be dismissed, and the petition will be denied. 

in addition, beyond the decision of the director, the AAO finds that the evidence in the record of 
proceeding does not establish ( 1) the petitioner's eligibility at the time of filing for the benefit 

·sought; (2) that the petition was filed for non~speculatiVe work forthe beneficiary that existed as 
of the time of the petition's hling for the entire period requested; and (3) that the proffered 
position qualifies as a specialty occupation in accordance with the applicable statutory and 
regulatory provisions. · 

The petitioner indicated on the Form 1-129 that it intends to employ the beneficiary in a positlon 
designated as a telecom engineer, from October 29, 2012 to October 29, 2015, on a full.,.time 
basis, at a salary of $110~240 per year. The Form 1-129 indicates that the beneficiary will be 
employed off-site at 
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In the Labor Condition Application (LCA) submitted in support of the instant petition, the 
petitioner indicated that the beneficiary will be employed at 

· The LCA also indicates that the occupational category is 
designated as "Engineer, All Other,'' SOC (ONET/O:ES) code 17-2199; ~at the period of 
intended employment is from October 29, 2012 to October 29, 2015; and that the petitioner will 

, pay the beneficiary an annual salary of $110,240, ( 

hi the support let.ter dated October 23, 2012, the petitioner states that it is "in need of a Telecom 
Engineer who can assist us with wireless infrastructure testing and design" and that the position 
includes the following dt1;ties: 

e Test and provide engineering support fm roducts. 
• Lead validation of major software release on 

;eatures [.] 
• Commission, integrate, System verification and acceptance and 

troubleshoot for various RBS configurations including NodeB and BTS 
combinations. 

• Develop and maintain BSC projects, process, and documents for network 
deployment. 

• Create test specifications including creating/updating/reviewing test 
documents (i.e. test plans, test cases, test reports, feature specification, 
instructions, etc[.]). 

• Provide support to troubleshoot all interfaces and resolve issues 
and escalations[.] 

• Maintain stability lab GSM network elements[.] 
• Execute FOA's, create MOPs, and execute trials.' 
' Support upgrades, network modifications and performance analysis. 
• Ensure quality on the end-to-end RAN support function. 
• . Use Ericsson BSC AXE platform, BTS models and configurations[~] 

The-support letter also describes the requirements of the proffefed position, stating: · 

[The proffered positjon] requires theoretical. and practical application of a 
body of highly specialized knowledge and anainment of a bachelor's or higher 
degree in the specifiC specialty as a minimum for entry into the occupa.tion in 
the United States. Specifically, the position requites the individual to have a 
degree In Electronics and Communications Engineering, Engineering, 
Networks, Computers, and Telecommunications or equivalent with related 
experience in telecom systems. 

With the initial filing, the petitioner also submitted also submitted the following documents: 

• A document entitled "Memo on End Client Location," which states, "[p]lease note that 
[the beneficiary] has been assigned by [the ~titioner] to work on a project for .. 
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• A copy of a letter addressed to the beneficiary, entitled ''Offer of Employment with [the 
petition~r]," dated October 18, 2012. The letter states that "[t]he effective date of your 
employment will be 25th Oct 2012." 

• A copy of a document entitled "Confidentiality and Non~Compete Agreement" between 
the beneficiary and the petitioner, dated October 18, 2012. 

• A copy of a document entitled "Professional Services Agreement", made on November 9, 
:2010, between the petitioner and , (hereinafter, 
the PSA). The AAO notes that the schedules that form a part of the PSA were not 
submitted into ·the record. ' 

• A letter dated October 24, 2012, from the Vice President of , stating that the 
beneficiary, "an employee of [the petitioner], is assigned to on a project 
involving the Testing and providing engineering support for 
products." The letter states that the beneficiary's job title is " 
Engineer" 1 and .that his immediate supervisor is located at The letter reiterates 
the duties assigned to the beneficiary as noted in the' petitioner's support letter, with the 
exception of "[u]se · , BTS models and configurations[.]" 
The letter also states the following: 

[The beneficiary] is contracted to through us because we are 
th.e prefezyed vendor for _ L _ . _. _ __ ~- Both [the. petitioner] and 

will provide technical support to [the beneficiary] when 
required. We do n()t have the ability to assign [the beneficiary] to a 
different employer not-do we have the right to c~nt_rol his employment. 

On January 16, 2013, the di_rector issued an RFE, requesting that the petitioner establish, among 
other things, (1) that a Valid employer..,employee relationship will exist between the petitioner 
and the beneficiary for the duration of the requested H., 1B validity period; and (2) that there is · 
sufficient specialty occupation work for the beneficiary to perform at the entity ultimately using 
the beneficiary's services for the duration of the requested H-1:8 validity period. Specifically, 
the director noted that the record did not contain information from the end-client, 
describing the proffered position or information detailing the. relationship between a.nd 

The director provided a list of some of the types of specific evidence that could be 
submitted in respon~e to 'the RFE. 

In a letter in response to the director's RFE, dated February 18, 2013, counsel for the petitioner 
stated: 

1 We note that the position title, is inconsistent with the title of the proffered 
position listed on the Form 1-129 and identified in the petitioner's support lettet. lt is incumbent upon the 
petitioner to resolve a.ny inconsistencies in the record by independent objective evidence. Any attempt to 
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
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the beneficiary is contracted to work for [sic] a telecom project 
commissioned by at its WA location through - · 

_ preferred ven.dors. According to the 
company' s policy, does not provide employment verification letters 
on comp®y stationery for contractors. In addition, the Petitioner does not 
have access to any contracts or agreements between and its vendors, 
due to the confidential nature of such docu,m~ntation. However, the letter 
from the vendor, __ . that was submitted with the petition 
confirms the beneficiary's placement with the project. Please note 
that the letter clearly states that the beneficiary is not an employee of 

___ · _ __ , but rather an employee of [the petitioner]. 

Counsel also submitted the following documents as addit.ional supporting evidence: 

• 

• 

• 

• 

• 

• 

I 

A copy of a series of e-maUs between the beneficiary and his supervisors at ' 
dated between January 8, 2013 and Febfl!ary 8, 2013. CoUJ1sel states that these e~mails 
demonstrate that "the beneficiary is perfortning specialty occupation work for the end 
client." The e-ml:lils show the beneficiary using a e-mail address and appear to 
indicate that is guiding and controlling the beneficiary's day:.to-day work. 

A copy of the beneficiary's Form 1-9, Employment Eligibility Verification, dated October 
19, 2012 .• The Form 1-9 indicates that the portions to be completed and signed by the 
employer wete left blank. 

A copy of the benefjciary' s ''Authorization for Automatic Payroll Deposit" form, 
authorizing the petitioner to initiate credit entries to the beneficiary's bank account, dated 
Qct9ber 19, 2012. 

A copy of the beneficiary's temporary identification 
card, dated. November 8, 2012 and with an effective date of November _1, 2012.f The 
AAO notes that no employer information is listed oil the temporary iilsurance card. 

A copy of the petitioner's "Acknowledgement"~[ Time Submittal Requirements;•· dated 
October 19, 2012. 

A copy of two weekly time sheets for the beneficiary, oil time sheet fortn, 
for the wee~.s ending January 27, 2013 and February 3, 2013. The time sheet indicates 
that the customer is and that the beneficiary's position is titled ' 

2 The temporary insurance identification catd states that "it will automatica.lly expire Within 10 days !lfter 
the date of its issti.ance." Thus, this document had already expired when it was submitted by the petitioner 
an!;~ counsel in response to the RFE on February 25, 2013. 
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-• A copy of an invoice dated February 3, 2013 from the petitioner to 
the beneficia:ry's services from January 28, 2013 and February 3, 2013. 

billing for 

• A copy of an undated document on the petitioner's letterhea.d entitled "Telecom Engineer· 
Position Description," listing job duties and the percentage of time devoted to e~ch duty; 
as follows: 

• Test · and provide engineering support for 
produCts[.] (1 0%) 

• ~~d validation of major software rele.ase 9n 
features[.] (15%) 

• Commission, integrate, provide system verification and acceptance and 
troubleshooting for various RBS configurations inclUding NodeB and BTS 
conibip_ationsLJ (20%) 

• Develop anp . maintain BSC projects, processes, and docurnems for 
n(!twork deployment[.] ( 10%) 

' Create test specifications including creatinglupd~tinglreviewing test 
documents (i.e. test plans, test cases, test reports, feature specific~tion, 

'-- instrt1ctions, etc[.])[.] (15%) 
' Provide support to troubleshoot all interfaces and resolve issues 

and escalations. · Support upgrades, network modifications and 
perfor.lllance analysis[.] (10%) 

• Maintain stability lab GSM network elements. Execute FOA's; cr(!ate 
MOPs, and execute trials[.] (10%) 

' . Ensure quality ort the ertd ... to-end RAN support function. Use 
----~- models and configurations[.] (10%) 

• A copy of the ·_ petitioner's performance review proces~, which indicates that . the 
"[p]erformance revieW form is ~lso sent to tb.e employee supervisor3 tci get their 
feedback'' on a monthly basis. 

• A copy of the petitioner's undated organizational chart.. It is unclear where the 
· beneficiary would fit into-the petitioner's organization as neither his name or position 

title is listed. 

• Pays tubs from the beneficiary's prior employer. 

• Pays tubs from · the petitioner showing that ~e beneficiary began working for UJ.e 
petitio11er in the pay period ending October 28, 2012. 

- After reviewing the petitioner's response to the RFE, the director denied the petition finding that 
th.e petition~r failed to establish that it will be a "United States employer'' having art employer'" 
employee relationship" with the beneficiary as an H-lB temporary "employee.'' On app~al, the . 

3 The record ihd,icates t_l)at the beneficiary's supervisor is located at· 
\ . . 

.I 

( 
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petitioner, through counsel, submitted the following evidence: 

• A copy of a document entitled Master Agreement," dat.ed 
December 15, 2010 (the Effective Date), made by and between' . and 

(tetrtled Supplier in the agreement) (herei[ll)iter; the . 
Agreement).4 The agreement states that it will be in force from the Effective Dat~ until 
December 15, 2012 and "will automatically extend month to month unless otherwise 
agree<l to by the parties." Although the agreement's term is said to run on a month to 
month basis after December 15, 2012, the petitioner has not provided evidence that the 
- ·~ -----· Master Agreement is still in force. 

In regard to subcontractors and other personnel, section 11.2 of the 
Agreement states: 

All Supplier personnel assigned to perform Services hereunder shall be 
subject to interview ·and acceptance by sole 
discretion. , in its sole discretion, may request removal of any 
SuppHer personnel providing Services hereunder, an~ Supplier shall 
remove such persortnel identified by in accordance · with each 
request ... If supplier fails to pay its subcontractor for work perfm:med 
or Delivetables delivered by subcontractor, shall have the 
right, but not the obligation, to pay subcontractor and offset any amollilts 
due to Supplier with amounts paid to. subcontractor. 

As an attachment to the Master Agreement, th_e petitioner also submits a 
Statement of Work for Services (SOW) entered into by The 
SOW states that it is valid from December 15, 2010to December 15,2011. Weno.te that 
this timeframe does not coincide with the requested H-1B validity period and that the ; 
SOW appears to be for a project that is unrelated to the work to be performed by the 
beneficiary. · 

4 In response to the director's RFE, counsel asserted that this type of document betw¢en 
...._.......,"""" cou.ld not be submitted for confidentiality reasons. Contrary to this assertion, counsel submitted 
the Master Agreement on appeal, withour explanation as to why this qocu111ent was now 
availab_le. The regulations indicate that the petitioner shall submit additional evidence as the director, in 
his or ner discretion, may deem necessary in the adjudiCation of tbe petition. See 8 C.P.R.,. §§ 1 03,2(b)(8); ·· 
~14.2(h)(9)(i). The purpose of the RFE is to elicit further information that clarifies whether eligibility for 
the benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. § 103.~(b)(l), (8)~ 
and (12). The failure to sUbmit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). Where, as here, a petitioner has been put on 
noti~e ofa deficiency in ihe evidence and has been given an opportunity to respond to th<U ddiciency, the 
AAO need not accept evi.cte·nce offered for the first time on appeal. See Matterof Soriano, 19 I&N Dec. 
764 CBIA 1988); see also Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). However, in order to fully 
evaluate the instant petition, we have reviewed the record in its entirety, including the additional materials 
submitted for the first time on appeal. 
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• A copy of a letter from the Vice President of dated April 10, Z013, stati11g that 
''[the beneficiary,] an employee of [the petitioner] will be working as a[n] 

Engineer on a contract basis at · 
in the Engineering Quality Assurance group at · " The letter further· 
states: 

[The beneficiary] is currently working on this project for the p4st five 
(5) months and it is an ongoing project, which could extend Well over 3 
years in duration. However, the project duration can be extended or 
tetrninated at ahy time depending on the varying requirements of 
· • · · · from time to titne. 

[The _beneficiary's l primary duties are as follows: 

• Test and provide engineering support for 
products. 

• Lead validation of major software release on 
- features[.] 

4rtd new 

• C~mmissioiling, integrating, system verification &. acceptance an<), 
troubleshooting for various RBS configurations including e• 
NodeB/NodeB and BTS combinations. 

• Develop and maintain BSC projects, process, and documeut.s for 
network deployment. 

• Create test specifications including cre4ting/updating/reviewing test 
documents (i.e. test plans, test cases, test reports, feature specification, 
instructions, etc[.])[.] 

• Provide support to troubleshoot all interfaces 
and resolve issues[.] 

• Maintain stability lab GSM network elements[.] 
• Execute FOA's, create MOPs, and execute trials[.] 
• Support upgrades, netWork modifications and performance analysis . 
• En.sure quality on the end-to-end RAN support function[.] 

In addition, the letter states the following: 

During his contract and at all times, would have . no 
employment relationship· with [the beneficiary]. [The beneficiary's] primary 
employer, [the petitioner,] would be responsible for his salary, benefits, and 
training needed to perform his job duties at the work site, in addition to any 
discretionary decision making, such as hiring, firing, and performance 
evaluations. 

• Copies of e-mails between Orchestra and 
start date. Thee-mails indicate that ' 
that the ben.eficiary reported for work at· 

: regarding the beneficiary's hiring and 
interviewed and hired the beneficiary and 

on October 25, 2012. 
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• A letter from a senior paralegal at _ ~ 5 dated April 12, 2013, which states 
r ;ic] for the services of [the 

beneficiary] as an Engineer, System Design Validation at our facility located at . 
-· · While on site[,] this individual's services are 

ov~rseen by [name of a employee], Manager, Systems Design and 
Strategy ... ," Tb_e letter goes on to state that "[t]he scope of work for this project is 
cirrrently until December 31, 2013, with an option to extend, subject to agreement by 
both parties." The letter also lists the beneficiary's duties for this position, as follows: 

• Test and provide engineering support for 
products. 

• Lead validation of major software release on 

• Commissioning, integrating, system verification & acceptance and 
troubleshooting for various RBS configurations including e
NodeB/NodeB artd BTS combinations. 

• Develop anci maintain BSC projects, process, and documents for 
network deployment. . 

• Create test specifications including creating/updating/reviewing test 
documents (i.e. test plans, test cases, test reports, feature specification, 
instructions, etc[.])[.] 

• Provide support to troubleshoot all · interfaces 
and resolve issues[.] 

• M~intain stability lab GSM network elements[.] 
• Execute FOA's, create MOPs, arJ.d execute trials[.] 
• Support 1;1pgrades, network modifications and performance analysis. 
• Ensure quality on the end-to-end RAN support function[.] 

The first issue before the AAO is whether the petitioner has established that it meets the 
regulatory definition of a "United States employer" as that term is defined in the Code of Federal 
Regulations at 8 C.F.R. § 214.2(h)(4)(ii); chiefly whether the record of proceeding establishes 
that the petitioner will have "an employer-employee relationship with respect to employees 
under this part, as indicated by the fact that it may hire, pay, fire, supervise, or otherwise control 
th~ work of any such employee." /d. · 

5 In response to the director's RFE, counsel asserted that this type of document between 
could not be submitted for confidenti:;ility reasons. Contrary to this assertion, counsel submitted 

the let.ter from on appeal, without explanation as to why this document is now available. 

6 We note that the position title, Engineer, System Design Validation, is inconsistent with the position 
title listed in the Orchestra support letter and with the title of the proffered position listed on the Forrn I~ 
129 and identified in the petitioner's support letter. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to 
where the truth lies. Matter of Ho, 19 I&N Dec. at 591-92. · 
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Section 101(a)(15)(H)(i)(b) of the Act defines an H-1B nonimmigrant in pertinent part as an 
~~: . 

subject to section212(j)(2), who is coming temporarily to tbe'United States to 
perform services . . . . in a specialty OCCUpation described in sectiOJ1 
214(i)(l) .•. , who meets the requirements for the occupation specified in 
section 214(i)(2) ... , and with respect to whom the Secretary of tabor 
determines and certifies to the [Secretary of Homeland Security] that the 
intending employer has filed with the Secretary [of Labor] an application 
tmd~r section 212(n)(l) .... 

Th~ terni ''United States employer" is defined at 8 C.P.R. § 214.2(h)(4)(ii) as follows: 

United States employer means a person, fiilll, corporation, contractor, or other 
association; or organization in the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship ~with respect to 
employees under this part, as indicated by the fact that it may 
hire, pay, fire, supervise, or otherwise control the work of any 
such employee; anq 

(3) Has an Internal Revenue Service Tax identification number. 

(Emphasis added); see also 56 Fed. Reg. 61111, 61121 (Dec. 2, .1991 ). 

Although ,;United States employer" is defined in the regulations ~;tt 8 Cf.R. § 214/4(h)(4)(ii), it is 
noted that the terms "employee'' and "employer-employee relationship." ate riot defined for 
purposes of the H:-lll visa classification. Section 101(a)(15)(H)(i)(b) of the Act indicates that an: 
alien coming to the United States to perfonn seryices in a specialty occupation will have an 
"intending employer'' who will file an LCA with the Secretary of . Labor pursl.lant to section 
212(n)(l) of the Act, 8 tJ.S.C. § 1182(n)(l). Tbe i.ntep:c;lipg employ~r 'is described as offering 
full-time or part-time "employment" to the H-1B "employee," Subsections 212(I.l)(l)(A)(i) and 

· 212(n)(2)(C)(vii) of the Act, 8 U.S.C. § 1182(n)(l)(A)(i), (2)(C)(vii). Further, the regl.ll~;ttions 
inciicate that "United States employers" must file a Petition fora NonitntlligrantWorker (Fotrn I"" 
129) in order to Classify aliens as H-1:8 temporary "employees." 8 C.F.R. § 214.2(h)(l), 
(2)(i)(A). Fimtlly, the definition of "United States employer" indicates in its s.econd prong that 
the petitioner must have an "employer-employee relationship'' with the ''employees under this 
part,'' i.e., the H-IB beneficiary, and that this relationship be evidenced by the employer's ability 
to "hire, pay, fire, supervise, or otherwise control the work of any such employee." 8 C.P.R. § 
214.2(h)( 4)(ii) (defining the term "United States employer"). 

Neither the former Immigration and Naturalization Service (INS) rtor U.S. Citizenship ;md 
·Immigration Services (USCIS) defined the terms ''employee" or "employer-employee 
relationship" by regulation for purposes of the H-IB visa classification, even though the 
regulation describes H-1 B beneficiaries as being "employees" who must hl.lve M "employer-
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employee relationship" with a ''United States employer." /d. Therefore, for purposes of the H-
1B visa classification, these terrils are undefined. 

The United States Supreme Court has determined that where federal law fails to cleatly define 
the term "employee,'' courts should conclude that the term was "intended to describe the 
conventional master.,.servant relationship as understood by common-law agency doctrine." 
Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden") 
(quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989)). The Supreme 
Court s~<,tted: 

. "lil determining whether a hired party is <,tn employee under the general 
common law of agency, we consider the hiring party's right to control the 
manner and means by which the product is accomplished. Among the other 

. factors relevant to this inquiry are the skill required; the source of the 
instrumenta.l.ities and tools; the location of the work; the duration of the 
relationship between the parties; whether the hiring party has me right to 
assign additional projects to the hired party; the extent of the hired party's 
discretion over when arid how long to Work; the method of payment; the hired 
party's role in hiring and paying assistants; whether the work is part of the 
regular business of the hiring party; whether the hiring party is in business; the 
provision of employee benefits; and the tax treatment of the bin~d party." 

.!)arden, ~03 U.S. at 323-:324 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. 
at 751-752); see alsp Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U.S. at 440 
(hereinafter "Clackamas"). · A~ the common-law test contains "no shorth<,tnd fonn\Jla or m~gic 
phrase that can be applied to find the answer, ... all of the incidents of the relationship must be 
assessed and weighed with no one factor being de.cisive." Darden, 503 U.S. at 324 (quoting 
NLRB v. United Ins. Co. of America, 390 U.S. 254,258 (1968)). · 

lh this matter, the Act does not exhibit a legislative intent to extend the definition of ''employer" 
in section 101(a)(15)(H)(i)(b) of the Act, "employment" in section 21Z(n)(l)(A)(i) of the Act, or 
"employee'' in section 212(n)(2)(C)(vii) of the Act beyond the traditional · common law 
definitions. See generally 136 Cong. Rec. Si7106 (daily ed. Oct. 26, 1990); 136 Cong. Rec. 
H12358 (daily ed, Oct. 27, 1990). On the contrary, in the' context of the H-1B visa classification, 
the regulations define the term "United States employer'' to be even more restrictive than the 
common la.w agency definition.7 

' 

7 While the Darden cou.rt considered only the definition of "employee" under the Employee Retirement 
Income Security Act of 1974 ("ERISA''), 29 U.S.C. § 1002(6), and did not address the definition of 
"employer," courts have generally refused to extend the common law agency definition to ERISA's use of 
employer because "t}1e definition of 'employer' in ERISA, unlike the definition of 'employee,' clearly 
indicates legislative intent to extend the definition beyond the traditional common law definition." See, 

·· e.g., Bowers v. Andrew Weir Shipping, Ltd., 810 F. Supp. 522 (S.D.N.Y. 1992), affd, 27 F.3d 800 (2nd 
Cir.); cert. denied, 513 U.S. 1000 (1994). While the ])arden court considered only the definition of 
"employee'' under the Employee Retirement Income Security Act of 1974 ("ERISA"), 29 U.S.C. § 
1002(6), and did not address the definition of ''employer,'' courts have generally refused to extend the 
cortnilon law agency definition to ERISA's use of employer because "the defi'rtition of 'employer' in 
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Specifically, the regulatory definition of "United States employer" requires H-lB employers to 
have a, tax identification'mimber, to engage a person to work withip, the United States, and to 
have an ,;employer-employee relationship" with the H-lB "eiilployee." -8 C.F.R. § 
214,2(}J,)(4)(ii). · Accordingly, the term ''United Stat.es employer" not only requires B-IB 
employers arid employees to have an "employer-employee relationship" as understood by 
common-law agency doctrine, it i~poses additional requirements of having a tax identification 
number and to employ persons in the United States. The lack of an express expansion of the 
definition regarding the teims ''employee" ot "employer-employee relationship" combip,ed with 
the ~gency's ot,h~rwise generally circular defmition ·of United States employer in 8 C.F.R. § 
214.2(h)(4)(ii) indicates th~t the regulations do not intend to extend the definition beyond "the 
traditional common law definition" or, rnore importantly, that , construing these terms in this 
manner would thwart congressional design or lead to absurd results. Cf. Darden, 503 U;S. at 
318~319.8 

ERISA, unlike the definition of 'employee,' clearly indicates legislative intent to extend the definition 
beyon9 (he traditional common law definition." See, e.g., Bowers v. Andrew Weir Shipping, Ltd., SlOE 
Supp. 522 (S.D.N.Y. 1992), affd, 27 E3d 800 (2nd Cir.), cert. denied, 513 U.S. 1000 (1994). 

However, in this matter, · the Act does not exhibit a legislative intent to extend the definition of 
''employer'' in se.ction 101(a)(l5)(H)(i)(b) of fue Act, "employment" in section 212(n)(l)(A)(i) of the Act, 
or "employee" in section 212(n)(2)(C)(vii) of the Act beyond the traditional common iaw definitions. 
Instead, in the context of the ii-lB visa classification, the tetrn "United States ernployer" was defined in 
the regulations to be even more restrictive than the common law agency definition. A federal agency's · 
interpretation of a ~ta:tute whose administration is entrusted to it is to be accepted unless Congress has 
spoken directly on the issue. See Chevron, U.S.A., Ific. v .. Natural Resources Defense Council, Inc., 467 
u.s. 837, 844-845 (1984). 

the regulatory definition of "United States employer'' requires · H-lB employers to have a tax 
ideptification number, to employ persons in the United States, and to have an "employer-employee 
relationship" with the H-lB "employee." 8 C.F.R. § 2142(h)(4)(ii). Accordingly, the term "United 
States employer" notonly requires H-lB employers and employees to have an "employer-employee 
relationship" as understood by common-law agency doctrine, it imposes additional requirements of 
having a tax identification number and to employ persons in the United States. The lack of an express 
expansion of the definition regarding the tenils ''employee/' "employed," "employment" or "ernployet
etnployee relation,s,hip" indicates that the regulations do not intend to extend the definition beyond "the 
traditional common law definition." Therefore, in the absence of ail intent to irnpose broader definitions 
by either Copgte$s or USCIS, the "conventional master-servant relationship as understood by common
Jaw agency doctrine," and the Darden construction test, apply to the terms · "employee," "employer-

, employee relationship,'' "employed,;' and "employment" as used in section 10l(a)(15)(H)(i)(b) of the Act, 
section 212(n) of the Act, and 8 C.F.R. § 214.2(h). That being said, there are instances in the Act where 
Congress may have illtellded a broader application of the term "employer" than. what is eocompassed in 
the collventioolJ,I master-servant relationship. See, e.g., section 214(c)(2)(F) of the Act, 8 U.S.C. § 
1184(~)(2)(F) ·(referring to "unaffiliated employers" supervising and controiling L-IB intracompany 
transferees having specialized knowledge); section 274A of the Act, 8 U.S.C. § 1324a (referring to tbe 
employment of unauthorized aliens). 

8 To the extent the regulations are ambiguous with regard to the terms ''employee" or i•emplqyer.:employee 
reiatioriship," the agency's interpretation of these terms shol,ild be fou.nd to be controHit1g unless "'pl~·iniy 
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Therefore, in th~ a,bsence of an express congressional intent to impose broader definitions, both 
the ''conventional master-serv®,t relationship as understood by common-law agency doctrine" 
and the · Darden construction test apply to the terms "employee" and "employer-employee 
relationship'' as used in section 101(a)(15)(H)(i)(b) of the Act, section 212(n) of the Act, and 8 

9 . 
C.F.R. § 214.2(h). . 

Thus, in considering wheth¢r or not one will be an "employee;' in an "employer-employee 
rehttionship'' with a "United States employer" for purposes of H-lB nonimmigrant petitions, 
USClS must focus on the common-law touchstone of "control." Clackamas, 538 U.S. at 450; 
see also 8 C.F.R. § 214.2(h)(4)(ii) · (defining a "United States employer" as one Who "has an 
employer ... employee relationship with respect to employees under this part, as indicated by the 
fact that it may hire, pay, fire, supervise, or o~h.erwise control the work of any such 
employee .. .''(emphasis added)). 

The factors indica,ting that a worker is or will be an "employee" of an "employer" · are clearly 
delineated iri both the Darden and Cla.c;kamas . decisions. Dardi!n, 503 U.S. at 323-324; 
Clackamas, 538 U.S. at 445; see also Restatement (Second) of Agency § 220(2) (1958). Such 
indicia of control include when, where, and how a worker performs the job; the continuity of the 
worker's relationship with the employer; the tax treatment of the worker; the provision of 
employee benefits; and whether the work performed by the worker is part of the employer's 
regular business. Se.e Clackamas, 538 US. at 445; see also New Compliance Manual, Equal 
Employment Opportunity Cofnrtlission, § 2-III(A)(l) (adopting a materia,lly identical test and 
indicating that said test was based on the Darden decision); see also Defensor v. Meissner, 201 
F.3d 384, 388 (5th Cir. 2000) (determining that hospitals, as the recipients of beneficiaries' 
services, are the "true employers" of H-lB nurses under 8 C.F.R. § 214.2(h), even though a 
medical contract service agency is the a,ctJJal petitioner, because the hospitals ultimately hire, 
pay, fire, supervise, or otherwise control the work of the beneficiaries). 

It is important to note, how~ver, that the factors listed in Darden and Clackamas are not 
exhaustive and must be eva,hi.ated on a Gase-by-case basis. Other aspects of the relationship 
between the parties relevant to control may affect the det~rmination of whether (liJ employer
employee relationship exists. Furthetrrtore, not all ot even a tnt1jotity of the Jiste<J cfiteria need 
be met; however, the fact finder must weigh and compare a combination of the factors in 
analyzing the facts of eacli individual case. The detetrrtinatioil must be based on all of the 
circumstances in the relationship between the parties, regardless of whether the patties refer to it 

erroneous ot inconsistent with the regulation.'" Auer v. Robbins, 519 U.S. 452, 461 0997) (citing 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. 1835, 1850, 104 L.Ed.:?d 351 
(1989) (qUoting Bowles v, Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S.Ct. 1215, 1217, 89.L.Ed. 
17()0 (1945)). ' 

9 That Said, there are instances jn the Act where Congress may have intended a broader application of the 
t~rm "employer'' than what is encompassed in the conventional master~servant relationship. See, e.g., 
section 214(c)(2)(F) of ~e Act, 8 U.S.C. § 1184(c)(2)(F) (referring to "unaffiliated employers'' 
superVising and controllin.g L-JB intracompany transferees having speciali~ed knowledge); section 474A 
of t.he Act, 8 U.S.C. § 1324a (referring to the employment of unauthorized aliens). 
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as at:I employee or as an independent contractor relationship. See Clackamas, 538 U.S. at 448-
449; New Compliance Manual at§ 2-III(A)(l). 

Furthermore, when ex,amining the factors relevant to determining control, USCIS must assess 
and 'weigh each actual factor itself as it exists or will exist and not the claimed employer's right 
to influence or change that factor, unless specifically provided for by tb~ common-law test. See 
Darden, 503 U.S. at 323-324. For example, while the assigmnent of additiOnal projects is 

· dep~ndent on who has the right to assign them, it is the actual source of the instrumentalities and 
tOols that must be examined, not who has the right to provide the tools required to complete an 
assigned project. See id. at 323. 

Lastly, the ''mere existence of a document styled 'employment agreement"' sha.ll not lead 
inexor~bly to fue co11clusion that the worker is an employee. Clackamas, 538 U.S. at 450. 
"Rather; ... the Mswer to whether [an individual] is an employee depends on 'all of the incidents 
of the relationship ... with no one factor being decisive.'" /d. at 451 (quoting Dar_den, 503 U.S. 
at 324). 

Applying the Darden and ClQ.ck{lmas tests to lbis matter, the petitioner has not established that it 
will be a "United States employer" having an "employer""employee relat.ionsbip" with the 
benenciary as anH-1B temporary ;'employee.'' Contrary to counsel's assertions on appeal, the 
documents in the record indic~te that the petitiot;Ier will not have a valid employer-emQloyee 
relatimiship with the beneficiary. Specifically, the Master Agreement stat~s 
hires ~d fires all personnel on its projects, a fact that is supported by the submitted emails which 
show that the beneficiary was interviewed and hired for the proffered position by _ _ ___ __ -· 
Furthermore, the record establishes that the beneficiary will be working at the site, 
using' __ - -~ --- instrumentation, conim.unicating through a e .. mail address and will be 
supervised onsite by a employee. Furthermore, the letter from states that 
both and the petitioner will provide tech,nical Sl1pport to the beneficiary. 

While social · security ·contributions, worker's compensation contributions, unemployment 
insurance contributions, federal and state income tax withholdings, and other benefits are still 
relevant factors in determining who will control an alien beneficiary, other incidents of the 
relationship, e,g.:, who will oversee and direct the work of the beneficiary, who will provide the 
instrumentalities and to0ls, where will the work be located, and who has the right or ability to 
affect the projects to which the alien beneficiary is assigned, must also be assessed and weighed 
in order to make a determination as to who will be the beneficiary's employer. Based on a 
review of t}le evidence, the AAO is unable to find that the requisite employer.,employee 
relationship will exist between the petitioner and the benefiCiary. 

The evidence of recorci, therefore, is insufficient to establish that the petitioner qualifies as a 
''United States employer," as defined by 8 C.P.R. § 214.2(h)(4)(ii). Merely cla.,h:ni11g that the 
petitioner exercises control over the beneficiary, without evidence supporting the claim, does not 
establish. eligibility in this matter. Going on record without supporting documentary .evidence is 
Iiot sufficient for purposes of meeting the burden of proof in these proceedings. Matter of 
Soffici, 22 I&N Dec. 158, 165 (Coinm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). · · \ 

Moreover, beyond the decision of. the director, the evidence submitted fails to est.abl,ish 
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definitive, non-speculative employment for the beneficiary fot the entire period requested. 
Although the petitioner requested, on the Form 1-129, that the beneficiary l:Je gnmted R·1B 
<:lassi(ication from October 29, 2012 to October 29, 2015, there is a lack of substantive 
documentation regarding work for the duration of the requested period. Rather, as noted above, 
the letter from the end-client states that the proffered position is slated to run until December 31, 
2013, with the option of renewal. 

Th~ AAO finds that, while the position may be renewed, the petitioner has not provided 
docunwntary evidence to establish the existence of work available to the beneficiary as a telecotn 
engineer, for the reqq~sted B-1B validity period. The petitioner also did not submit documentary 
evidence r~garding ·any additional work for the. beneficiary. Thus, the _petitioner has failed to 
establish that the petition was filed for non-speculative work for the ben.t~ficiary that existed as of 
the time of the petition's filing, for the entire period requested. USCIS teguhitions affirmatively 
reqqjre a petitioner to establish eligibility for the benefit it is seeking at the time the petition is 
filed. ·See 8 C.F.R. 103.2(b)(1). A visa petition may not be approved based Ori speculation of 
future eligibility or after tbe petitioner or beneficiary becomes eligible under a new set of facts. 
See Matter of Michelin Tite Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978). Thus, even if.it were 
found.· that the petitioner would be the beneficiary's United States employer as th:at term is 
defined at 8 C.F.R.. § 4.14.2(h)(4)(ii), the petitioner has not demonstrated that it would maintain 
such aiJ. employer-employee relationship with the beneficiary for the duration of the period 
tequested. 10 

Based oil the above, the petitioner has not established that it will be a ''Uni.tec.l ~tates employer" 
having an ''employer-employee relationship" with the beneficiary as an H~1B temporC:ifY 
''ernpioyee." 8 C.F.R. § 2i4.2(h)(4)(ii). Furthermore, the petition must also be denied due to the 

..__, -------.,...,...,,.......,...,....;-,,--

io the agencY made cleat long ago that speculative employment is not permitted in the H-lB program. A 
1998 proposed rule documented this position as follows: 

I:Iistorically, the Service has not granted H-lB classification on the basis of speculative, 
or undetermined, prospective employment. The H~ lB classification is not inteMed a.s. a 
V¢h_icle for ® aJien to engage in ajob search within the United States, or for employers to 
bring in temporary foreign workers to meet possible workforce n~~ds arising ftom 
potential business expansions or the expectation of potential new customers or contracts. 
To determine whether an alien is properly classifiable as an H-lB nonin11)1igr~IitQ:nd,¢r 
the statu_te, the · S~rvice must first exami,ne · the duties of the_ position to be occupied to 
ascertain whether the duties of the position require the attainment Of a specific bachelor's 
degree~ See s~ction 214(i) of the Immigration and Nationality Act (the ''Act''). The 
Service must then determine whether the alien has the appropriate degree f~r the 
occU.patimt lfl t.be ca~e of speculative employment, the Service is unable to perform 
either part of this two-prong analysis and, therefore, is unable to adjudicate properly a 
request for H-lB ciassification. Moreover, there is no assurance that the alien will engage 
in a specialty occ-upation upon arrival in this country. 

63 Fed. Reg. 30419, 30419 - 30420 (June 4, i998). While a petitioner is certainly permitted to change its 
Intent wlth .. regatd to non~speculative employment, e.g., a cbange ip guti_¢s or job location, it mu.st 
nonetheless docwnent such a material ctiange in intentthrough an amended or new petition in accordance 

. with 8 C.F.R. § 2142(h)(2)(i)(E). 
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petitioner's failu.r:e to establish eligibility at the time of filing and to proffer non-speculative 
employment to the beneficiary. Accordingly, for ali of these reasons, the petition must be 
denied. · 

Beyond the decision of the director, the AAO . will now addr.ess whether the petitioner hal> 
provided sufficient evidence to establish that the proffered position qualifies as a specialty 
occup<!tjon in l).~ordance with the applicable statutory arid regulatory provisions. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
-occup;;ttion t;.b;1t requires: 

(A) theoretical and practical application of a body of highly ~pecialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or 
it$ yquivalent) as a minimum for entry into the occupation in the 
United States. 

The regul~tion at 8 C.P.R.: § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation whiCh [(1)] requires theoretical and 
practical applic~tion of a body of highly specialized knowledge in-fields of 
human endeavor including, · but not limited .. to; I).J:chitecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties; accounting, law, theology, and the · arts~ and 
which .[(2)] requirel> the attainment of a bachelor's degree or higher. in a 

· specifit specialty; · or its ._ equivalent; a$ a minim'Um -for entry - into the 
occupation in the United States. · 

Pursuant to 8. C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed. 
position must also meet one of the following ciitetia: 

(1) A baccal~1.1reate or higher degree or its equivalent is nonn!!lly the 
minimum requirement for entry into the particular position; · · 

(2) The-degree requirement is 'common to the industry in parallel positions 
~ongsimilar organizations or, .in the alternative, an ·employer may 
show that it1> particular position is .so complex or U!lique that ~~ cap. be 
performed only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the 
_ position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the dutie~ is usually associated with the 
attainrn:ent of a baccalaureate or higher degree. 
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As a threshold issue, it is noted that 8 C.F..R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See .K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of langu;:tge which takes into account the design of the statute as a whole is 
preferred); see also COlT Independence Joint Venture v. Federal Sav. cm4 Loan Ins. Corp., 489 
U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.P.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F,R. § 
214.2(h)(4)(iii)(A} but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
P.3d 384, 387 (5th Cir. 2000).. To avoid this illogical and absurd result, 8 C.P.R. § 
214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met in 
accordance with, and not as alternatives to, the statutory and regulatory definitions of specialty 
occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 8 C.P.R. § 
214,2(h)(4)(ii), USCIS consistently interprets· the term ''degree" in the criteria at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccal;:tureate or higher degree, but one in a specific 
specialty that is directly related to the proffered position. See Royal Siam Corp. v. Chertoff, 484 
P.3d 139, 147 (1st Cir. 2007) (describing ''a degree requirement in a specific specialty'' as "one 
that relates directly to the duties and responsibilities of a particular position"). Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 
as engineers, computer scientists, certified public accountants, college professors, and other such 
occu,pations. These professions, for which petitioners have regularly been able to establish a 
minimum entry requirement ill the United States of a baccalaureate or higher degree in a specific 
specialty or its equivalent directly related to the duties and responsibilities of the particular. 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-lB visa category. 

The petitioner stated on the Form 1-129 that the beneficiary would be employed iii a telecoin 
engineer position. However, to determine whether a particular job qualifies as a specialty 
occupation, USCIS does not simply rely on a position's title. As previously mentioned, the 
specific duties of the proffered position, combined with the nature of the petitioning entity's 
business operations, are factors to be considered. USCIS must examine the ultimate employment 
of the alien, and determ_ine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F.3d 384, The critical element is not the title of the position 
nor an employer's self-imposed standards, but whether the evidence in the record of proceeding 
establishes that performance of the particular proffered position actually requires the theoretical 
and practical application of a body of highly specialized knowledge, and. tbe attaintnent' of a 
baccalaureate or higher degree in a specific specialty as. the minimum for ehtty into the 
occupation, as required by the Act. 

The AAO notes that, as recognized by the court in Defensor, supra, where the work is to be 
performed for entities other than the petitioner, evidence 'of the client companies' job 
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requirements is critical. See Defensor v. Meissner, 201 F.3d at 387-388. The court held that the 
former INS had reasonably interpreted the statute and regulations as requiting the petitioner to 
produce evidence that a proffered position qualifies as a specialty occupation on the basis of 'the 

· requirements imposed by the entities using the beneficiary's services. /d. at 384. Such evidence . . 

ml1st be S\}ffi(;iently detailed to demonstrate the type and educational level of highly specialized 
knowledge in a specific discipline that is necessary to perform th.~t particular work. 

Pursuant to 8 C.P.R. .§ 214.2(b)(9)(i), the director has the responsibility' to consider all of the 
evidence submitted by a petitioner and such other evidence that he or she may independently 
require to assist his or her adjudication. Further,. the regulation at 8 C.F.R. § 214.2(h)(4)(iv) 
provides th~t "[~]n H-1B petition involving a specialty occupation sh~ll be accompanied by 
[ d]ocumentation .. · . or any other required evidence sufficient to establish ... that the services 
the beneficiary is to perform are in a specialty occupation.'' 

\ 

One consideration that is preliminary to the issue of whether a proffered position qualifies as a 
specialty occup~tion, is whether the petitioner has provided substa.ntive il1form:ation and 
supportive documentation to establish that the beneficiary would be perfortning services for the 

. type of position for which the petition was filed (here, a telecom engineer). Another such 
consideration is whether the petitioner has established that, at the time of the petition's filing, it 
had secl1r~d definite, non-speculative wotk fot the benefici~y that accords 'with the petitioner's 
claims abot1t the n~ture of the work that the beneficiary would perform in the proffered position. 

The AAO finds that the petitioner has failed in each of these regards. The evidence in the record 
of proceeding fails to establish that, at the time the petition was filed, the petitioner had se.cuted 
definite employment as a telecom engineer fot the beneficiary for the requested period of ff.:1B . 
employment. Here, the AAO findsc that the record lacks evidence (1) c.orroborati11g that the 
petitioner has work th~t exists as an ongoing endeavor generating definite, non-speculative 

.. employment fot the beneficiary's services for the period of employment specified in the Fortn J,. 
129; (2) establishing the nature and duties of the work th~t the beneficiary would perform for the 
dur~tion of the requested H-1B validity period; and (3) establishing that the beneficiary's duties, 
as described, would actually require the theoretical and practical application of at least a 
baccalaure~te level of a body of highly specialized knowledge in a specific specialty, or its 
equiyalent, as t¢.ql1ired by the Act. 

For the reasons related in the preceding discussion, the AAO finds that the petitioner has failed 
to establish that it has satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iil)(A) and, therefore, 
it cannot be found that the proffered position qualifies as a specialty occupation . . Accordingly, 
for this additional reason, the petition cannot be approved. 

Finally, the AAO notes that the beneficiary's admission and continued stay in the United States is 
conditioned on the maintenance of the H-lB "nonimmigrant status in which the alien was admitted 
or to which it was changed under section 248 [of the Act]" and compliance"with the conditions" of 
that status. Section 237(a)(1)(C)(i) of the Act, 8 U.S.C. § 1227(a)(1)(C)(i). In this matter, the 
petition fot change of employer was filed on October 29, 2012. Pursuant to section 214(n)(l) of 
the Act, 8 U.S.C. § ll84(n)(1) the beneficiary was authorized to begin working at the new 
petitioning employer as of this date, but not before. As the record indicates that the bepeficia.ry 
began working on October 25, 2012, he was working in unauthorized status. The unauthorized 
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employment of the · beneficiary constitutes a failur~ to rna,intain and comply with the conditions of 
his H-1B nonirrirtligrant status under section 237(a)(l)(C)(i) of the Act. While the AAO observes 
that the beneficiary's prior H-lB nonimmigrant petition has not yet been revoked pursuant to 8 
C.F.R. § 214.2(h)(11), the documentation contained in the cottefit record of proceeding indicates 
that the beneficiary violated his prior, approved H-1B nonimmigrant status by· working for the 
petitioner before a new }I-1B petition had been filed on his behalf pursuant to section 214(n)(l) of 
the Act, 8 U.S.C. § 1184(n)(l). Accordingly, this \lllaut,homed ernployment. in itself disquaiifies the 
beneficiary for the portability provisions of section 214(n)(l) of the Act, making all employment 
with the ·petitioner, even after the filing of the instant petition, unauthorized. See section 
214(p)(2)(C) of the Act. 

An application or petition that fails to comply with the technical requirements ofthe law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision, See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), a.ff'd, 345 F.3d 683 (9th Cir. 2003); see {llso Soltane v. DOl, 381 F.3d 145 (noting 
that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can 
· succeed on a challerige:only if it shows that the AAO abused its discretion with respect to all of 
the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 
at 1043, a.ff'd. 345 F.3d 683. -

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an i_ndependent and alternative basis for the decision. In visa petition proceedings, 
it is the petitioner's burden to establish eligibility for the ill1Illigration benefit sought. Section 
291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here; 
tha~ burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


