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ON BEHALF QF PETITIONER: 

INSTRUCTIONS: 

Enclosed pleasefil).d the decision of the Administrative Appeals Office (AAO) in yo\lr c~se. 

This is a il<:in-pre~edent deci~ion. The· AAO does not announce new constructions of law nor est11blis1J. agency 
pQlicy through non-precedent decisions. If you believe the AAO incorrectly applied current law or poilcy to your 
case or if you seek to present new facts for consideration, you may file a motion to reconsider or a motion to 
reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) within 33 days 
of the date of this decision. Please review tbe Form 1-2908 igstructions at http://www.uscis.gov/forms for 
the latest information on fee, filing location, and other requirements. See also 8 C.P.R. § 103.5. Do not file 
a motion directly With the AAO. 

Thank you, 

~«~ 
Ron ~el:J,berg . 
Chief; Ac.iministrative Appeals Office 
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DISCUSSION: The Director, California Service Center ("the director"), denied the nonimmigrant 
visa petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be. dismissed. 

On the FoJ,'lll I-149, Petition for a Nonimmigrant Worker, the petitioner describes itself as an "IT 
Consulting and ·Services" business. The petitioner indicates it was established in 2008 and 
employs 34 personnel in the United States. In order to employ the beneficiary in what it 
desjgn~tes as a business systems analyst position, the petitioner seeks to classify him as ~ 
noniromigra.nt worker in ~· specialty occup~Jion pursuant to section 101(a)(15)(H)(i)(b) of tbe 
IInnligration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, determining: (1) the petitioner had not .established an 
employer-employee relationship with the beneficiary; and (2) the petitioner had not established 
that the proffered position is a specialty occt1patio~. / 

The record of proceeding before the AAO contains (1) the Form l-129 and supporting 
documentation; (2) the director's Request for Evidence (RFE}; (3) the petitioner's response to the 
RfE; (4) the director's denial letter; and (5) the Form I-290B, Notice of Appeal or Motion, 
counsel's brief, previously St1bmitted documentation, and an additional statement of wo~k.. Upon 
review of the entire record of proceeding, the AAO fmds that the petitioner has failed to overcome 
the director's grol1Ilds for denial.1 Accordingly, the appeal will be dismissed and the petition will 
remain denied. 

Employer-Employee Relationship 
\ 

The first issue in this matter is whether the petitioner has established an employer-employee 
relationship with the beneficiary. 

I 

The Law 

Section 101(a)(15)(H)(i)(b) of the Act defines an H-lB nonimmigrant in pertinent part as an 
alien: ' 

subject to section 212(j)(2), who is coming temporarily to the United States to 
perform services ... in a specialty occupation described in section 214(i)(l) ... , 
who meets the requirements for the occupation specified in section 214(i)(2) ... , 
and with respect to whom the Secretary of Labor determines an<i certifies to tbe 
[Secretary of Homeland Security] that the intending employer has filed with the 
Secretary [of Labor] an application under section 212(n)(l) .... 

1 The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). 
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The term "United States employer" is defined in the Code of Federal Regulations at 8 C.F.R. 
§ 214.2(h)(4)(ii) as follows·: 

United States employer means a person, fiirn, corporation, contractor, or other 
~ssociation, or organization in the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship with respect to employees under 
this part, as indicated by the fact that it may hire, pay, fire, supervise, or 
otherwise control the work of any such employee; and 

(3) Has art Internal Revenue Service Tax identification number. 

(Empb.asis added); see also 56 Fed. Reg. 61111,61121 (Dec. 2, 1991). 

The record is not persuasive in establishing that the petitioner will have an employer~employee 
relationship with the beneficiary. 

Facts ~nd Procedur~l History 
I 

ln a Match 25, 2013 letter submitted in support of the petition, the petitioner stated it is 
headquartered. in with partners all over the United States. The petitioner 
asserted that it will be the beneficiary's employer with the exclusive right to hire, fire, supervise, 
:reassign, an.d promote him. The petitioner indicated that it had entered into a contract with a 
third party contractor, . to provide ql!alified persollJlel 
for client, The petitioner noted that it is 
responsible for the beneficiary's work product and it supervises the beneficiary's work through 
weekly reports the beneficiary sends. 'the petitioner explained that the weekly reports contain 
ipfo111;1a.tion regarding the beneficiary's current work as well as what he will work on the 
following week. The petitioner stated: 

In the normal course of events, we allow to schedule and 
prioritize the work that we have assigned the beneficiary due to the nature of the 
project, but we reserve the tight, per our contractual agreement with to 
control the work of the beneficiary on a day-to-day basis should we have to. 

The petitioner provided a copy of its employment offer to the beneficiary for a one-year term 
C<,mtract renewable for an additional one-year ten:n, The petitioner also provided a summary of 
its petfotrnance review process for its employees. The summary listed the petitioner's steps in 
the review process which include in pertinent part: 

L [The petitioner's] manager will solicit the opinion of the third party client to 
whom the employee has been assigned. The manager will seek to learn 
whether the employee: 
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a. Arrives at work timely each day 
b. Is not absent from work excessively 
c. Performs his or her work satisfactorily 
d. Is techn_icW.ly competent 
e. Works well with others 
f. UnderStands and folloWs directions 
g. Any other facts that show the employee is performing at, above, or 

below expect~tions. 
2. The manager will speak with the employee's supervisor ~d ask the same 

questions. 
3. The petitioner's manager will review the weekly reports from the employee 

and the weekly reports from the supervisor. . . . · 

The petitioner included a copy of its contract dated March 11, 2013, with to provide 
contractors to a third party client. The purchase order appended to the contract stated that the 
petitioner as the contractor: 

[A ]grees to perfo1111 work for _ _ _ _ _ _ _ _ _ _ _ (''Client") and 
accomplish the following end result on Client's project: Business Analyst. 
Contractor's services shall begin o:n March 18, 2013 and ate expected to continue 
for 3 years (the "end date"). (this time period shall be the "minimum time 
:requirement •:•). 

The purchase order also identified the beneficiary as the contractor that will work on the 
project.2 The petitioner further provided a letter, dated March 23, 2013, on 

the letterhead of indicating its client has requested the services of a business 
analyst for ~ project in Chicago, Illinois. That letter named the beneficiary as the business 
analyst that the petitioner agreed to provide for the project. The _ representative 
noted that the beneficiary remains the petitioner's employee and that neither nor 

can control how the beneficiary completes his job duties. The letter-writer also indicated 
that the petitioner retains responsibility for the beneficiary's control, salary, benefits, and 
supervision. 

The petitioner further provided an itinerary for the bent~ficiary's work noting that the beneficil.ll)' 
will work only ~t the Chic~go, Illinois worksite. The petitioner submitted the requisite Labor 
Condition Application (LCA) certified on March 20, 2013, valid for a period beginning 
September 12, 2013 to September 11, 2016 for a Level II (qualified), computer systems analyst, 
SOC (ONET/OES) code 15-1121, to be located in Chicago, lllinois. Ail addendum to the LCA 
identified an additional place of employment as Sunnyvale, California, and indicated that the 
wage level ip this loc~tion is for a Level I (entry-level) wage.3 

2 It appears that is actually ' as evidenced 
by a copy of a contract biter submitted by the petitioner in response to the director's RFE. 
3 The record does not include an explanation regarding the submitted certified LCA for two work 
locations when the petitioner states that the beneficiary will wotk iil only one location. Additionally, the 
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Tbe director issued· an RFE advising the petitioner that the evidence submitted in this matter is 
il!$uffi¢i~nt to est~blish the employer-employee relationship between the petitioner and the 
beneficiary. The director detailed the evidence that the petitioner may submit to establish the 
relationship and the petitioner's right to control the beneficiary while the beneficiary is assigned 
to the worksite. c 

In respOJ1$e, COllJ1Sel for the petitioner notified the director th_~t would not provide a letter 
'per its company policy. Instead of a letter from counsel attached pages 1, 5, and 14 of a 
contract between 4 

Page five of t,he July 1, 2008 contract stated, in pertinent part: 

acknowledges that it is solely responsible for any and all 
employment/contractual issues, payment of wages and benefits, and for the 
coiiection and remittance of required withholding taxes or other taxes concerning 
its own employees and/or subcontractors. 

*** 
Neither nor its employees or subcontractors shall, at any time or 
in any manner, represent itself to employees or any third parties as being 

. J 
employees or agents of · 

UpOIJ review, th~ direct.or denied the petition detennining tb.~t t,he petitioner h~d not submitted 
sufficient evidence to establish the requisite employer,.employee relationship. The director foliild 
that the submitted portion of the contract between did not specify the work 
to be completed or the duration of services to be provided. the director also noted that the 
petitioner h;:td not established that the July 1, 2008 contract between _ was 
still valid. Tbe dire~tor pointedout specific~Uy that the July 1, 2008 contra,ct identified Solving 

record does not provide 'an explanation for the two different wage levels for the same position. The LCA 
serves as th,e critical mechanism for enforcing section 212(n)(l) of the Act, 8 U.S.C. § 11S2(n)(l). See 65 
Fed,. Reg. 80110, 80110-80111 (indicating thi~t the wage protections in the Act see1c "to prot.ect U.S. 
workers' wages and eliminate any economic incentive or advantage in hiring temporary foreign workers" 
and that this "process of protecting U.S. workers begins with [tile filing of an LCA] witb [POL]."). 
According to section 212(n)(l) of the Act, an employer must attest that it will pay a holder of an H-1B 
visa tbe higher of the prevailing wage in the "area of employment" or the amount pa,id to otll.et employees 
with similar experience and qualifications who are performing the same services. See Patel v. Boghra, 
369 Fed,. Appx. 7'2'2. 723 (7th Cir. 2010). Tl_ms, it is unclea:t wb.etber the benefkiary in this matter has 
experience comparable to an individual who is at a Level I (entry-level) wage or has experience 
corn.p~able to an i_ndivi<iuaJ wh,o is at a Level II (qualified) wage. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective evidence 
pointing to where the tfllth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

4 The Julv L 2008 contract between 
as including 

its operating divisions. Accordingly, the petitioner's initial references to 
division within 

identifies 
of Illinois as one of 
are to an operating 
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as the party solely responsible for any and all employment/contractual issues, payme11t of 
wages and benefits, and for the collection and remittance of required withholding taxes 
concerning its own employees and/or subcontractors and that this appeared inconsistent with 
Solving IT's letter indicating that the petitioner controlled the beneficiary's work. 

Ort appeal, counsel for the petitioner claims that the director's assumption that the contract 
between _ has a shelf life is inaccurate .and misinformed. Counsel asserts 
that the majority of these types of contracts do not contain expiration d~tes but that validity 
periods are identified ill tbe work orders th~t accompany the contracts. Counsel acknowledges 
that the contract between is poorly worded regarding its employees and 
subcontractors but that common sense points to the fact that the contractors were not inferring 
that all subcontractors are employees. Counsel re-submits previously provided 
doctl1llents and adds·~ June 28, 2013 Statement of Work (SOW) between 

'The SOW idtmtifies the beneficiary as the contr~ctor by name and indicates the start date of his 
work as a business analyst is July 1, 2013, artd the end date is September 30, 2013. 

Analysis 

Although "United States employer" is defmed in the regulations at 8 C.F.R. § 214.2(h)(4)(ii), it is 
noted that the terms "employee" and "employer-employee relationship" ate not defined fot purposes 
of the H-1B visa classification. Section 101(a)(15)(H)(i)(b) of the Act indicates that an alien 
coming to the United States to perform services in a specialty occupation will have an "inten<iing 
employer" who will file a Labor Condition Application with the Secret:a.ry of Labor pursuant to 
section 212(n)(1) of the Act, 8 U.S.C. § 1182(n)(1) (2012). The intending employer is described as 
offering full-time ot part-time "employment" to the H-1B "employee." SubseCtions 212(n)(1)(A)(i) 

· and 212(n)(2)(C)(vii) of the Act, 8 U.S.C. § 1182(n)(l)(A)(i), (2)(C)(vii) (2012). Further, the 
regulations indicate that ''United States employers" must file a Petition for a Nonimmigrant Worker 
(Folll1 1-129) in order to classify ~iens as H-1B temporary "employees." 8 C.F.R. § 214.2(h)(l); 
(2)(i)(A). Finally, the defmition of "United States employer" indicates in its second prong that the 
petitioner must have an. "employer-employee relationship" with the "employees under this part," i.e., 
the H-1B beneficiary, and that this relationship be evidenced by the employer's ability to ''hire, pay, 
fire, supervise, or othe!Wise control the work of any such employee.'' 8 C.F . .R. § 214.2(h)(4)(ii) 
(defming the term ''Unjted States employer"). 

Neither the former lmrrligration and Naturalization Service (INS) nor U.S. Citizenship and 
Immigratio11 Services (USCIS) defmed the terms "employee" or "employer-employee relationship" 
by regulation for purposes of the H-1B visa classification, even though the tegillation describes 
H.,.1B beneficiaries as being "employees" who must have an "employer-employee relationship" with 
a "United States employer." /d. Therefore, for purposes of the H-1B visa Classification, these terms 
are undetmed. 

The United States Supreme Court has detetmined that where federal law fails to clearly defme the 
term ''employee," courts should conclude that the term was ''intended to describe the conventional 
master"-serva,nt relationship as understood by comtl1on-law agency doctrine." Nationwide Mutual 
Ins. Co. v. Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden") (quoting Community for 
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Creative Non-Violence v. Reid, 490 U.S. 730 (1989)). The Supreme Court stated: 

In determining whether a hired party is an employee under the general common law 
of agency, we consider the hiring party's right to control the manner and means by 
which the product is accmnplished. Among the other factors relevant to this inquiry 
ate the skill required; the source of the instrumentalities and tools; the -location of the 
work; the duration of the relationship between the parties; whether the hiring party 
has the right to assign additional projects to the hired party; the extent of the hired 

· party's discretion over when and . how long to work; the method· of p~yrp.ent; the 
hired party's role in hiring and paying assistantsi whether the work is part of the 
regular business of the hiring party; whether the hiring party is ih business; the 
provision of employee benefits; and the tax treatment of the hired party. 

Darden, 503 U.S. ~t 323-324 (quoting Community for Creative Non~Vioknce v. R!!id, 490 U.S, ~t 
751-'752); see also Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U~S. 440, 445 
(2003) (heteihaftet "Clackamas"). As the cofillnon-law test contains "no shorthand fotnu:lla or 
magic phrase that can be applied to -fmd the answer, ... all of the incidents of the relationship must 
be assessed and weighed with no one factor being decisive.'' Darden, 503 U.S. at 324 (quoting 
NLRJ) v. Un_ited Ins. Co. of America, 390 U.S. 254, 258 (1968)). 

The Act does not exhibit a legislative intent to extend the defmition of "employer" in section 
101(a)(15)(H)(i)(b) of the Act, "employment" in section 212(n)(1)(A)(i) of the Act, or "employee" 
in section 212(n)(2)(C)(vii)· of the . Act beyond the traditional common law defmitions. See 
generally 136 Cong. Rec, S17106 (daily ed. Oct. 26, 1990); 136 Cong. Rec. H12358 (d~ly ed. Oct. 
27, 1990). On the contrary, in the context of the H-1 B visa classification, the regulations define the 
tertn ''United States employer" to be even more restrictive than the corntnon law agency defmition.5 

Specifically, the regulatory defmition of ''United States employer'' requires H-1:8 employers to have 
a tax ide:otification number, to engage a person to work within the United States, and to ha.ve an 
"employer-employee rel~tionship" with the H-1B "employee." 8 C.F.R. § Z14.2(h)(4)(ii). 
Accordingly, the term "United States employer" not only requires H-1B employers and employees 
to have an "employer-employee relationship" as understood by corrunon-law agency doctrine, it 

5 While the Darde.rt court considered only the definition of "employee" under the Employee Retirement 
Income Security Act of 1974 (''ERISA"), 29 U.S.C. § "1002(6), and did not address the definition of 
"employer," cmxrts have generally refused to extend the common law agency definition to ERISA's use of 
employer because ''the definition of 'employer' in ERISA, unlike the definition of 'employee,' clearly 
indicates legislatiVe illtefit to extend the definition beyond the traditional common law definitiort. ,; See, 
e.g., Bowers v. Andrew Weir Shipping, Ltd., 810 F. Supp. 522 (S.D.N.Y. 1992), affd, 27 F.3d 800 (2nd 
C1r.), cert. denied, 513 U.S. 1000 (1994). 

There are also instances in the Act where Congress may have intended a broader application of the term 
''employer'' than what is encompassed in the conventional master-servant relationship. See, e.g., section 
214(c)(2)(F) of the Act, 8 U.S.C. § 1184(c)(2)(F) (referring to "unaffiliated employers" supervising and 
controlling L-1B intracompany transferees having specialized knowledge); section 274A of the Act, 
8 U.S.C. § 1324a (referring to the employment of unauthorized aliens). 
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imposes additional requirements of having a tax identification number and to employ persons in the 
United States. The lack of an express expansion of the definition regarding the terms "employee" ot 
''employer-employee relationship" combined with the agency's otherwise generally circular 
defmition of United States employer in 8 C.F.R. § 214.2(h)(4)(ii) indicates that the regulations do 
not intend to ext~nd the definition beyond "the traditional common law defmition'' or, more 
importantly, that construing these terms in this manner would thwart congressional design or lead to 
absurd results. Cf Darden, 503 U.S. at 318-319.6 

. 

Accordingly, ill the absence of an express congressional intent to impose broader defmitions, both 
the "conventional master-servant relationship as understood by common-law agency doctrine" and 
the Darden coilSt:rfiction test apply to the terms "employee" and "employer-employee relationship" 
as used in section 101(a)(15)(H)(i)(b) of the Act, section212(n) of the Act, and 8 C.F.R. § 214.2(h). 

Therefore, ill considering whether or not one will he an ''employee'' in an "employer-employee 
relationship" with a "United States employer" for purposes of f!-1B nonimmigrant petitions, USClS 
must focus on the common-law touchstone of "control." Clackamas, 538 U.S. at 450; see also 
8 C . .F.R. § 214.2(h)(4)(ii) (defming a "United States employer" as one who "has an 
employer.,employee relationship with respect to employees under this part, as indicated by the fact 
that it may hire, pay, fire, s11pervise, or otherwise control the work of any such employee .... '·' 
(emphasis added)). · 

The factors indicating that a worker is or will be an "employee" of an "employer" are clearly 
delmeated in both the Darden and Clackamas decisions. Darden, 503 U.S. at 323-324; Clackamas, 
538 U.S. at 445; see also Restatement (Second) of Agency§ 220(2) (1958). Such indicia of control 
include when, where, and how a worker performs the job; tbe continuity of the worker's relatiopship 
with the employer; the tax treatment of the worker; the provision of employee benefits; and whether 
the work performed by the worker is part of the employer's regular business. See Clackamas, 538 
U.S. at 445; see also New Compliance Manual, Equal Employment Opportunity Commission, 
§ 2-III(A)(l) (adopting a materiaily identical test and indicating that said test was based on the 
Darden decision); see also Defensor v, Meissner, 201 F.3d 384, 388 (5th Cir, 2000) (detel1llinillg 
that hospitals, as the reeipients of beneficiaries' services, ate the "true employers" of H""lB nurses 
under 8 C.F.R. § 214.2(h), even though a medical contract service agency is the actual petitioner, 
because the hospitals ultimately hire, pay, fire, superVise, or otherwise control the Work of the 
benetlciaries ). · 

It is important to note, however, that the factors listed in Darden and Clackamas are not exhaustive 
and must be evaluated on a case-by-case basis. Other aspects of the relationship between the parties 
relevant to control may affect the determination of whether an employer-employee ·relationship 

6 To the extent the regulations are ambiguous with regard to the terms "employee'' or "employer-employee 
·relationship," the agency's interpretation of these terms should be found to be controlling unless "'plainly 
erroneous or inconsistent with the regulation."' Auer v. Robbins, 519 U.S. 452, 461 (1997) (citing 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. 1835, 1850, 104 L.&L2d 351 
(l989).(quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S.Ct. 1215, 1217, 89 L.Ed. 
1700 (1945)). 



(b)(6)

NON-PRECEDENT DECISION 
Page9 

exists. Furthermore, not all or even a majority of the listed criteria need be met; however, the fc:tct 
fmder must weigh and compare a combination of the factors in analyzing the fc:tcts of ~~cb 
individual case. The determination must be based on all of the circumstances in the relationship 
between the parties, regardless of whether the parties refer to it as an employee or as an independent 
contractor relationship. See Clackamas, 538 U.S. at 448-449; New Compliance Manual at 
§ 2-lii(A)(l). 

Moreover, when exanrin.ing the factors relevant to detemrining control, USCIS must assess and 
weigh each actual factor itself as it exists or will exist and not the claimed employer's right to 
influe~ce or change that factor, unless specifically provided for by the common-law test. See 
[)arden, 503 U.S. at 323-324. For exmnple, while the assigrunent of additionc:tl projects is 
dependent on who has the right to assign them, it is the actual source of the instrumentalities and 
tools that must be examined, not who has the right to provide the tools required to complete an 
assigned project. See id. at 323. 

Lastly, the "mere existence of a doclllllent styled 'emploYJllent agreement"' shc:tll not lead inexorably 
to the conclusion that the worker is an employee. Clackamas, 538 U.S. at 450. "Rather, ... the 
answer to whether [an individual] is an employee depends on 'all of the incidents of the relationship 
... with no one factor being decisive.'" ld. at 451 (quoting Darden, 503 U.S. at 324). 

Applying the Darden and Clackamas tests to this matter, the petitioner has not est~blished tbllt it 
will be a "United States employer" having an "employer.,.employee relationship" With the 
beneficiary as an H-lB temporary "employee.'' The petitioner indicated that the beneficiary will 
work on an undefined project as a business systems analyst in Chicago, lllinois. The 

· petitioner stated, in its letter submitted in support of the petition, that it is thllt 
''schedwe[S] and prioritize[s] the work that [the petitioner has] assigned the beneficiary due to 
the nature of .the project." Although the petitioner indicated that it reserved the right with 

-the ultimate end-party) to control the. beneficiary's work on a day-to-day 
b~sis should it h11ve to, the petitioner concedes that it does not do so on a regula.r ba_sis. The 
re.cord does not include evidence that is aware of the petitioner's attempt to reserve the 
right to control the work of the beneficiary through Although 

. representative indicated that neither it not , could control how the beneficiary completes 
his job duties, this claim is contradicted by the petitioner's initial statement and by the evidence 
in the record. For example, as evidence that the petitioner controls the beneficiary's work the 
petitioner provided a summary of its performance review process for its employees. However, 
this do~un1e11t suggests that it is the third party entity who actually supervises the beneficiary on 
a day-to--day b11sis I!S the petitioner's manager solicits the opinion of the third pa,rty client to 
detertnine if the beneficiary is performing his duties. The petitioner does not identify the 
supervisor who sends in weekly reports regarding the beneficiary's work and does not establish 
that this individual is employed by the petitioner. Thus, the evidence of record does not establish 
bow the petitioner supervises the beneficiary and how it controls his daily work 11t the HCSC 
facility. 

Moreover, the itinerary that was initially provided identified Chicago, lllinois as the beneficiary's 
only worksite and indicated that the end date of the project is "to be determined." However, the 



(b)(6)

NON-PRECEDENT DECISION 
Pa8e 10 

June 28, 2013 SOW between submitted on appeal, indicated that the end 
date of the beneficiary's work is Septeinber 30, 2013. Thus, it appears that controls the 
duration of the time the beneficiary will work on its project. In addition, provides the 
worksite and provides the tools and instrumentalities necessary to perform the work. While 
social security contributions, worker's compe11sation contribl!tions, @employment insurance 
contributions, federal and state income tax withholdings, and other benefits/are relevant factors 
in determining who will control an alien beneficiary, other incidents of the relationship, e.g., who 
will oversee and direct the work ofthe beneficiary, who will provide the instrumentalities and 
tools, where the work will be located, and who has the right or ability to affect the projects to 
which the alien ben~ficiary is assigned, rnl!st also be assessed and weighed in ord~r to make a 
detetrn.ination as to who will be the beneficiary's employer. Upon review of the totality .of the 
record, the key element in this matter, which is who exercises control over the beneficiary, has 
not been substantiated. 

On appeal, counsel asserts that th~ director's assumption regarding the employer""employee 
relationship is in error and as referenced above provides a June 28, 2013 SOW between 

identifying the beneficiary and indicating the start date is July 1, 2013 and the end 
date is September 30, 2013. This SOW does not provide further information regarding the 
nature and scope of tbe ben~ficiary's work and more importantly does not identify who will 
supervise the beneficiary and otherwise control the beneficiary's work. Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of 
proof. The unsupported assertions of counsel do not constitute evidence. Matter ofObaigbena, 
19 I&N Dec. 533, 534 (BIA 1988); MatterofLaureano, 19 I&N Dec. 1 (BIA 1983); Matter of 
Ramitez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). To reiterate, the beneficiary will work at 
the end-client's premises, will use the tools and. instrumentalities provided by the end,..client, and 
will be supervised by the end-client. Thus, the record does not include supporting evidence 
demonstrating the petitioner's alleged supervision and control of the beneficiary's work. The 
eyiden~e is ins11,fficient to establish that the petitioner qualifies as a United States employer, as 
defined by 8 C.F.R. § 214.2(h)(4)(ii). The petitioner's claim in its letters that it exercises 
complete control over the beneficiary, without evidence supporting the claim, does not establish 
eligibility in this matter. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of So.ffici, 22 
I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm'r 1972)). 

The evidence of record does not establish that the petitioner would act a.s the beneficiary's 
employer in that it will hire, pay, fire, or otherwise control the work of the beneficiary. Based on 
the tests outlined above, the petitioner has not established that it Will be a "United States 
employer'' having an ''employer-employee relationship'' with the beneficiary as an H-1B 
temporary "employee.'' 8 C.P.R. § 214.2(h)(4)(ii). 

Specialty Occupation 

The next issue i:Q this matter is whether the petitioner has established that the proffered position 
is a specialty occupation. 
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TbeLaw 
When establi~shing whether the proffered position is a specialty occupation, to meet its burden of 
proof, the petitioner must establish that the employment it is offering to the beneficiary meets the 
following statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "speciaJty occupatio11" as an 
occupation that requires: 

(A) theoretiCal and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The regulation at 8 C.P.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of human 
en<leavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, sociaf sciences, ·medicine and health, education, bu.siness 
specialties, accounting, law, theology, and the arts, and which .[(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, .a proposed position 
must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requireiilentfor entry ipto the particular position; 

(2) Tbe gegree requirement is common to the industry in parallel positions a111ong 
· similar organizations or, ip the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
atta.itiment of a baccalaureate or higher degree. 

As a tlrreslwl<i issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) IIll!St logically be read together 
with section 214(i)(l) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
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statute as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 
U.S. 561 (1989); Matter of W-F-;21 I~N Dec. 503 (BIA 1996). As such, the criteria stated in 
8 C.P.R.. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) but nofthe statutory or regulatory definition. See Defensor v. Meissner, 201 
B.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. 
§ Z.14.Z(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met 
in acconlcm.ce with, a11d not as alternatives to, the statutory and regulatory definitions of specialty 
occupation. 

As such and consonant with section. 214(i)(1) of the Act and the regulation at 8 C.P.R. 
§ 214.Z(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the 
term "d.egree" il). the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate 
or higher degree, but one in a specific specialty that is directly related to the proffered position. 
See Royal Siam Corp. v. Chettoff, 484 .F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities 
of a particular position';). Applying this standard, USCIS regularly approves H-1B petitions for 
qualified aJie11s who are to be employed as engineers, computer scientists, certified public 
accotlntants, college professors,' and other such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United 
States of a baccalaureate or higher degree in a specific specialty or its equivalent directly related 
to the d.uties ap.d responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the H-1B visa category. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not Simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature 
of the petitiolling entity's business.operations, are factors to be considered. uscts must.examine 
the ultj_mate employment of the alien, and determine whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the 
title of the position nor an employer's self-imposed standards, but whether the position actually 
requires the theoretical.and practical application of a body of highly specialized knowledge, and 
the attainment of a baccalaureate or higher degree in the specific( specialty as the minimum for 
entry into the occupation, as required by the Act. 

The AAO notes that, as recognized by the court in Defensor, supra, where the work is to be 
performed for entities other than the petitioner, evidence of the client companies' job 
requirements is critical. See Defensor v. Meissner, 201 F.3d at 387-388. The coUrt held that the 
former Immigration and Naturalization Service had reasonably interpreted the statute and 
regulations as requiring the petitioner to produce evidence that a proffered position qualifies as, a 
specialty occupation on the basis of the requirements imposed by the entities using the 
beneficiary's services. /d. atJ84. Such evidence must be sufficiently detailed to demonstrate the 
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type and education(ll level of highly specialized knowledge in a specific disCipline that is 
necessary to perform that particular work. 

Facts and Procedural History 

lp the letter submitted in support of the petition, the petitioner indicated that the proffered 
position of business systems analyst "is a subset of the larger classification of Computer Systems 
Analyst (SOC code 15-1121)." The petitioner stated that as a business systems analyst, .the 
beneficiaty's duties will include: 

• Analyze, gather and capture the business needs of customers/clients With 
software tools like Visio, Requisite Pro, Rational Rose and Microsoft Office[.] . 

• Analyze the market and competition; analyze historical financial data of our 
clients in order to provide reports using our custom software. Work closely 
with the IT Team by explaining financial date [sic][.] 

• hitetact with different members in the project team and coordinate the 
development of the project and also assist with testing[.] 

• Design or develop advanced web applications/IT systems for mission critical 
purposes for clients. 

• Inter(lct with project leaders, analyzi11g financial data for the design and 
implementation of the custom reporting application[.] 

• Help gather requirements, elicitation, documentation, desigri complex web 
system, User acceptance testing[.] 

• Submit weekly reports regarding the work that has been completed for that, 
week as well as work that will be completed in the coming week. , 

The petitioner asserted that these "duties are consistent with the duties required for a Computer 
Systems Analyst, generally" and as such is a specialty occupation. The petitioner noted that the 
beneficiary is a "highly trained Business Systems Analyst" and has received a master's degree in 
electrical engineering from The itinerary initially submitted included the 
same job description. The March 23, 2013 letter on the letterhead of , the vendor th::tt 
h(ld entered $to an agreement with the petitioner, repeated the same job description minus the 
last duty that refers to the beneficiary's submission of weekly reports. 

Upon review, the director provided the definition of a specialty occupation and requested 
evidence such as: 

Copies of signed contractual agreements, stateme!ltS of work, work orders, service 
Cigreeme:nts, and letters between [the petitioner] and the authorized officials of the 
ultimate end-client companies where the work will actually be performed by the 
beneficiary, which provide information such as a detailed descnption of the duties 
the beneficiary will perform, the qualifications that are required to perform the job 
duties, salary or wages paid, hours worked, benefits, a brief description of who 
will supervise the beneficiary and their duties and other related eVidence. 
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[Emph~sis added.] 
The petitioner, t_hro11gh counsel, submitte~ pages 1, 5 and 14 of a contract entered into between 

The con~ract did not detail the beneficiary's specific duties to be 
perforriled at the end-client facility. 

In tbt; director's decision denying the petition, the director noted that the entity using the 
beneficiary's services must describe, in detail, the duties th::1.t t_he beneficiWY will perform and the 
qualifications that ate requited to perforril the job duties. Accordingly, as the petitioner had not 
provided this necessary information, the director denied the petition determining that the record 
is ip.suffjcient to establish that the position offered qualifies as a specialty occupation. \ 

On appeal, col.lllsel for the petitioner asserts that the issue of "specialty occupation" was not 
raised in- the RFE and thus, the- director is not entitled to raise this issue in the denial decision. 
Counsel references the June 28, 2013 SOW to demonstrate that the petitioner has a need for the 
beneficiary in the proffered position. Counsel notes that this is the most recent SOW between 

_ and that these SOWs are given in short increments ~d this SOW is up for 
renewal. Coutlsel avers that the petitioner requested a letter from but like all BCBS 
companies, it will not provide a letter for non-employees. 

Analysis 

The AAO reviewed 'the record in its entirety and concurs with the director's ultimate 
determination. As recognized in Defensor v. Meissner, it is necessary for the end-client to 
provide sufficient information regarding the proposed job duties to be performed at its 
location(s) in order to properly ascertaip. the minimum educational .requirements necessary to 
perfortn those duties. See Defensor v. Meissner, 201 F.3d at 387-388. In other words, as the 
nurses in that case Would provide services to the end-client hospitals and not to the petitioning 
staffing company, the petitioner-provided job duties and alleged requirements to perform those 
duties were irrelevant to a specialty occupation determination. See id. 

To ascertain the intent of a petitioner, USCIS must look to the Form 1~129 and the documents 
filed in support of the petition. It is only in this manner that the agency can determine the exact 
position offered, location of employment, proffered wage, et cetera. The petitioner in this matter 
has not provided documentary evidence describing the actual work to be performed for the 
end-client. The petitioner's description of proposed duties, repeated in letter, is 
insufficient to establish the beneficiary's actual daily duties at the end"-client's facility. The only 
reference to the bepeficiary's work for is the reference to the beneficiary as a 
business a.n.a.lyst on the June 28, 2013 SOW submitted on appe~. Identifying~ position by title 
is insufficient to establish the actual duties· of the position and thus is insufficient to establish the 
position as a specialty occupation. 

Here, the record of proceeding is devoid of probative inform~tion from the end-client, 
regarding_ the specific job duties to be performed by the beneficiary for that company. The 
petitioner's failure to establish the substantive nature of the work to be performed by the 
beneficiary, therefore, precludes a finding that the proffered position satisfies a.ny criterion at 
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8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that detenniiles 
(1) the normal minimum educational requirement for the particular position, which is the focus 
of criterion 1; (2) industry positions which are parallel to the proffered position and thus 
appropriate for review for a common degree requirement, under the first alternate prong of 
criterion 2; (3) the level of complexity or UI)iqueness of the proffered position, which is the focus 
of the second alternate. prong of criterion 2; (4) the factual justification for a petitioner normally 
requiring a degree or its equivalent, when that is an issue urtder criterion 3; and (5) the degree of 
spectalization and complexity of the specific duties, which is the focus of criterion 4.7 

Accordingly, as the p~titioner bas :g.ot established that it has satisfied any of the criteria at 
8 C.ER. § 214.2(h)(4)(iii)(A), it cannot be found that the proffered position q\la_lifies as ·a 
specialty occupation. For these reasons, the petition may not be approved. 

As to the perceived error in the service center's failure to issue an RFE that addressed whether 
the proffered position qualifies a.s a specialty occupation, the AAO notes tha~ there is no 
requirement for USCIS to issue ail RFE or to issue an RFE pertinent to a ground later identified 
in i:he decision denying the visa petition. Title 8 C.P.R. § 103.2(b)(8) clearly permits the director 
to deny a petition for failure to establish eligibility without having to request evidence regarding 
the ground or grounds of ineligibility identified by the director. Second, even if the director had 
erred as a procedural matter in not issuing an RFE or Notice of Intent to Deny relative to the 
petitioner's failure to establish the proffered position as a specialty oc~upation, it. is not clear 
what remedy would be appropriate beyond the appeal process itself. The petitioner has in fact 
supplemented the record 011 ::tppea1, and therefore it would serve no useful purpose to remand the 
case simply to afford the petitioner yet another additional opportunity to supplement the record 

i 

7 A<lditiQnally, we observe that, even if the proffered position were established as being that of a 
computer systems analyst (the occupational classification certified on ihe sUbmitted LCA), a review oftbe 
U.S. Depiutrtient of L.abor's (DOL's) Occupational Outlook Handbook (the Handbook) does not indicate 
that, simply by virtue of its occupational classification, such a position qualifies as a specialty occupation. 
More specifically, the inforination on the educational requirements in the "Computer Systems Analysts" 
chapter of the 2012-2013 edition of the Handbook indicates at most. that a bachelor's or higher degree in 
computer science, information systems, ot mariagertient infotfilatiort systems tnay be a COiilin(>rt 

. pt¢fetence, but not a standard occupational, entry requirement. See U.S. Dep't of Labor, Bureau ofLabor 
Statistics, Occupational Outlook Handbook, 2012-13 ed., "Computer Syst¢ros .Nlalysts," 
bttp:l/www.bls,gov/ooh/computer-and-information-technology/computer-systems-analysts.htm#tab-4 
(lastvisited Nov. 12, 2013). · · 

In fact, this chapter indicates that many computer systems analysts may only have liberal arts degrees and 
ptogtamll1ing experience, wbilt! some only possess as~ociate's degrees and experience. See id. Moreover, 
the petitioner in this matter, while noting that the beneficiary had obtained a master's degree in electrical 
engineering, did not specify that the beneficiary must have a degree in a specific di_scipline to perfOrm tht! 
duties of the proffered position. As such, even if the substantive nature of the work had been established, 
which it has not, the petitioner's own description of the duties of the proffered posit~on fail to establish 
that the position requites the theoretical and practical application of a body of highly special_i~d 

~owle(jge a_ssociated witb the attainment of a bachelor's or higher degree in the specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States. 
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with new evidence. As noted earlier, the AAO conducts appellate review on a de novo basis. 
See Soltane v. DOJ, 381 F.3d 143; 145 (3d Cir. 2004). 

Itinerary 

:Beyol)d the decision of the director, tbe petitiOner h~s also failed to meet the itil)erary 
requirement at 8 C.F.R. § 214.2(h)(2)(i)(B) and the AAO will enter an additional basis for denial, 
i.e., the petitioner's failure to comply With the itinerary requirement at 8 C.F.R. 
§ 214.~(h)(2)(i)(B). 

The regulation at 8 C.F.R. § 214.2(h)(2)(i)(B) states, in pertinent part: 

Service or training in more than one location. A petition which requires services 
to be performed or training to be received in more than one location must include 
an itinerary with the dates and locations of the services or training and must be 
filed with the Service office which has jurisgiction over I-129H petitions il) the 
area where the petitioner is located. The address which the petitioner specifies as 
its location on the I-129H petition shall be where the petitioner is located for 
purposes of this paragraph. · 

The itinerary language at 8 C.P.R. § 214.2(h)(2)(i)(B), with its use of the mandatory "must" and 
its inclusion in the subsection "Filing of petitions," establishes that the itinerary as there defined 
is a material and necessary document for an H-fB petition involving employment at multiple 
locatiol)s, ~d that such a petition may not be approved· for any employment period for which 
there is not submitted at least the employment dates and locations. Here, given the lack of 
information regarding the beneficiary's employment subsequent to September 30, 2013, along 
with the submitted certified LCA for a work location in Sunnyvale, California in addition to the 
Chicago, Illinois location, the nature of the petitioner's stafrmg business, and that the petitioner's 
requested period of employment for the petitioner extends to September 11, 2016, the petitioner's 
claim that the beneficiary will only work in the Chicago, lllinois location is not persuasive. The 
record raises questions regarding the beneficiary's work location and employment for the 
duration of the requested validity period. As the record does not include probative evidence of 
the beneficiary's work locations for the requested employment period, the petition must be 

I . . 

denied on this additional basis. 

The appea_l will be dismissed for the above stated reasons, with each considered. as an 
independent and alternate basis for the decision. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 
8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. 

ORDER:. The appeal is dismissed. The petition is denied. 


