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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the mauer is 
now t?efore the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

On the Form.l-129 visa petition, the petitioner de.scribes itself as a six-employee insurance agency 1 

established in 2000. In order to emplOy the beneficiary in what it designates as a.. full-time budget 
analyst position at a salary of $49,795 per year/ the petitioner seeks to classify her as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the 
Irnmigra..Hon and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the petitioner failed to demonstrate that the 
proffered position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for addition<tl evidence (RFE); (:1) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon mview of the entire recorq · of proceeding, the AA0 fmds that the petitioner has failed to 
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

Beyond the decision of the director, the AAO finds an additional aspect whiCh, although not addressed 
in the director's decision, nevertheless also preCludes approval ofthe petition, nam~ly, the petitione~'s 
failure to demoQstr<J,te that the beneficiary is qualified to perform the duties of a specialty occupation.3 

For this a_dditional reason, the petition must also be denied. · 

I. The Specialty Occupation Issue 

The AAO will first address the director's determination that the evidence of record does not 
establish tbe proffered position as a.. specia..lty occupation. Based upon a complete review of the 

1 The petitioner provided a North American· Industry Classification System (NAICS) Code of 524210, 
"Insuta.nce Agencies and Brokerages." U.S. Dep't of Commerce, U.S. Census Bureau, North American 
Industry Classification System, 2012 NAICS Definition, ''524210 Insurance Agencies and Brokerages," 
http://www.census.gov/cgi-Nn/sssd/naics/naicsrch (accessed Sep. 10, 2013). 

' . 
2 The Labor Condition ApplicatiOn (LCA) subm.itted by the petitioner in support of the petition was certified 
fot use with a job · prospect within the "Budget Analysts" occupational classification, SOC (O*NET/OES) 
Code 13-2031, and a Level I (entry-level) prevailing wage rate, the lowest of the four assignabl~ wage-levels. 

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, .145 
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this addi.tionaJ ground for 
denial. 
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record of proceeding, the AAO agrees with the director and finds that the evidence fails to establish 
that the position as described constitutes a specialty occupation. 

T~~Analytical Framework 

To meet its burden of proof in establishing the proffered position as a specialty occupation, the 
petitioner must establish that the employment it is offering to the beneficiary meets the following 
statutory and regulatory requirements. 

Section 214(i)(l) of the Immigration ancl Nationality Act (the Act), 8 U.S.C. § 1184(i)(l) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific spe~ialty (or its 
equivalent) as a minimum for entry into th~ occupation in the United States. 

The term ''specialty occupation" is further defined at 8 C.F.R. § 214;2(h)(4)(ii) as~ 

An occupation which reqJ.Iires [(1)] theoretical and practical application ofa body of 
. highly specialized knowledge in fields of huma..n endeavor inch.tding, but not limited 
to, architecture; e:dgineeting, mathematics, physical sciences, soci;:tl sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which. requires [(2)] the attainment of a bachelor's degree or higher in a 
specific speci(l}ty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally tlie m.inirril1m 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the ~lternative, an employer may show 
that its particular position is so complex or unique that it can be performed 

·only by an individual with a degree; 

(3) · The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the ' specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated With the 
attainment of a baccalaureate or higher degree. 
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·.As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together wit}J 
·section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory langu~ge . 
must be construed in . harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language whicb takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture~- Federal Sav. and Loan Ins.. Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iij)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for nieeting the. definition of specialty occupation would result 
in particular positions meeting a condition under 8 C,f,R. § 214.2(h)(4)(Ui)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing 
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory 
and regulaJory pefinitions of specialty occupation. 

I - . 

As such and consonant with section 214(i)(l) of the Act and t.be regula,tion at 
8 C.F.K § 214.2(h)(4)(ii), U.S. Citizenship and lnimigration Services (USCIS) consistenily 
interprets the term "degree;' in the criteria at 8 C.F,_R. § 2i4.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher ·degree, but one in a specific specialty that is directly related to the proffered 
pos_ition. See Royal Siam Cprp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of 
a particular position"). Applying this standard, USCIS regularly approves H-lB petitions .for 

. qualified aliens who are to be employed a8 engineers, computer sCientists, certified public 
accountants; college professors, and other such occupations. These . professions, for whic-h 
petjtioners bave regularly been ableto establish a minimum entry requirem-ent in the United States 
of a ·baccalaureate or higher degree in a, specific specialty or its equivalent directly related to the 
duties and responsibilities of the particular position, fairly represent the ·types of specialty 
occupations that Congress contemplated when it created the H-lB visa category.4 

· 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. ·The specific duties of the position, combined with the 
natur~ of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate .employment of the beneficiary, and determine whether the position qualifies 

. . 

4 In her January 13, 2013 letter counsel noted that section 101(a)(32) of the Act "lists several occupations as 
professions ... [USCIS], through regulation and precedent decision, has recognized that other occupations 
are professions, and thus, specialty occupations." In that same letter, counsel ~.sserted that the specialty 
octup~tion requirements "are essentially the same as the requirements for a 'profession."' She makes similar. 
assertions on appeal. 

Counsel's confla.tioli of the requirements for establishing a position as a profession with the requirements for 
establishing a position as a specialty occupation has no merit. The current, primary, and fundamental 
difference between qualifying as a profession and qualifying as a specialty oceupation is that for a position to 
qualify as speCialty occupation, it must require a U.S. bachelor's or higher degree, or its equivalent, in a 
speeific specialty, as evident in the "specialty occupation" definition at section 214(1)(1) of the Act. 
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as "- specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of ~he position nor an employer's self-imposed standards, but whether the 
position actually requires t_he theoretical and prC!,ctical app~ication of a body of highly specialized 
knowledge, and the attaitunent of a baccalaureate or higber degree in the specific speCialty as the 
minimum for entry into the occupation, as required by the Act. 

The Petitioner and its Proffered Position 

As noted above, the petitioner described itself as an insurance agency with six employees that has 
been in business since 2000. At the appropriate place at 'item 14 of Patt 5 of the Fotm l-129, the 
petitioner stated its gross annual income as $403,i80.00. However, the petitioner left blank the 
section, at item 15 of Pa_rt 5, which requests the petit_loner's net annual income. 

Oil appeal, the petitioner's counsel relates that the petitioner "currently has about 6 employees," that 
"its gross income for the- past year was approximately $2.6 million," and that the petitioner "has 
approxlmateiy 800 customers and is growing at a rapid rate." 

Neither the petitioner nor counsel, however, have presented documentary evidtmce establlshing 
either the rate of that asserted growth or how such growth would have a substantive impact upon the 
duties that the beneficiary would perform and the educational requirements required to perform 
them. Counsel's letter of reply to the RFE asserts that the petitioner has' six locatjons throughout 
the but the record of proceeding .contains no substantive eVidence regarding those 
locations or their operations. Also, while counsel, in her letter of reply to the RFE, asserts that the 
"financial data" make$ it evident that the petitioner is "on road to prosperity," the record of 
proceeding lacks any financial data that corroborates counsel's claim; Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden 6f proof in 
these proceedings. Mcltter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of 

'- Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Likewise, without 
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof, as the unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter ofLaureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980} 

The line-and-block chart that the petitioner submitted as an outline of its organizational structure 
reflects the following organizational components and interrelationships; The petitioner's 
President/Director heads the , organization. The next echelon - which is subject to the 
President/Director - consists cof several 'positions which the layout of the organizational cha_rt 
s1,1ggests are coequal, coordinate with each other, and report to the President/Director. _The chart 
identifies these positions as follows: (1) Financial Analyst; (Z) Man~gement Analyst; (3) Budget 
Analyst (the subject of this petition), (4) Credit Analyst, and (5) Accountant. The next 
organizational level is represented by a box denominated "Sales Manager," and the chart indicates 
that that this official is supervised by the higher echelon's Management Analyst. fhe final and 
lowest position in the organizational chart is identified by a block marked "Sales," which is 
connected to the to the rest of the organization by a line running between it and the Sales Manager 
block, which appears directly above the Sales block. As will be evident later in this decision's 
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discussion of pertinent information in the ''Budget Analysts" chapter of the U.S. Department of 
Labor's Occupational Outlook Handbook (hereinafter referred to as the Handbook), the petitioner's 
organizational layout is not indicative of the budget demands generated by the types of 
qrganizations in which Budget Analysts positions typically serve. This is not to say that the 
petitioner . errs in identifying the , proffered position as within th~ Budget Analysts occupational 
category. However, it does .mean that the petitioner would need to provide substantive eviden<;e of 
its budgeting (such as the number and types of budgets involved in its budgeting processes) in order 
to reasonably claim that it's budget anaiyst position should be regarded as on at least the same level 
a.s the typical positions that the Handbook addresses. · 

In its January 18, 2013 letter, the petitioner stated that the beneficiary would spend forty percent of 
her time performing the following duties: 

• Analyzing current and past budgets; 

• Examining budget estimates for completeness, accuracy and conformity with procedures and 
regulations; and 

• Preparing and justifying budget requests and allocating funds according to spending 
priorities. 

The petiti.oner stated that the beneficiary would spend thirty percent of her time performing the 
following duties: · 

• AI1aly~j.11g accounting records to determjne ·the financial resources required to implement 
programs for the purpose · of maintaining expenditure controls and submitting 
recommendations for budget allocations; 

The petitioner stated that the beneficiary would spend twenty percent of her time performing the 
following duties: 

~ Developing short- and long-term budgets; 

e Financial forecasting; and 

• Recommending approval or disapproval of requests for funds. 

The petitioner stated that the beneficiary would · spend ten percent of her time performing the 
following duties: 

• Advising staff on cost analysis and fiscal allocations. 

As illustrated by the descriptions above, the petitioner describes. the proposed duties exclusively in 
terms of generalized functions, such as, for instance, "analyzing cutreiit and past budgets," 
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"preparing and justifying budget requests"; and ''financial forecasting." The evidence of record, 
however, lacks substantial evidence of the types of budgets involved; of whatever budgeting cyd~s 
may be involved; of the number of different bQdgets involved and the specific budget elements of 
each; of the amounts of money involved; of the types of budget requests the beneficiary would 
prepare and the particular applications of highlyspecialized knowledge that the beneficiary would 
have to employ in their preparation; and of whatever the beneficiary's "financial forecasting" would 
involve and based upon what specific types of data. Consequently, the AAO finds that the evidence 
of tecotd does not provide sufficient evidenCe to . establish what the actual performan~e of the 
proffered position would require in terms of substantive work that would be (lctually generated by 
whatever the petitioner's budget-related requirements actually may be. Likewise, the AAO finds 
that the evidence of record does not describe either the proffered position or its constituent dut.i~s 

· witp sufficient detail to establish whatever relative ·level of specialization, complexity, and/or 
uniqueness may reside in them. Given its lack of substantive evidence regarding the nature of the 

· specific matters that would engage the benefi.cic:try and regarding the substantive nature of the 
specific wor~ that such matters would generate for the beneficiary, the record of proceeding does 

· not develop either the proposed duties or the proffen~d position in terrils of relative complexity, 
specialization, and/or uniqueness, as would be required to satisfy either the second alternative prong 
of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) or the criterion at 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A)( 4). . 

Application of the Criteria at 8 C.F.R. § 214.2(h)( 4)(iii)(A) to the Evidence of Record 
. , I . 

The AAO will now discuss the application of each supplemental, alternative criterion at 
8 C.F.R. § 214.2(h)( 4)(iii)(A) to the evidence in thi.s record of proceeding. ; 

the AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty 'is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

The AAO recognizes the U.S. Department of Labor's (DOL's) Occupational Outlook Ha,ndbook 
(Handbook) as an authoritative source on the duties and educatiqpal requirements of the wide 
variety of occupations it addresses.6 As noted aboVe, the LCA that the petitioner submitted in 
support of this petition was certified for a . job offer falling within the "Budget Analysts" 
occupational category. The AAO agrees with the petitioner that, as described, the duties of the 
proffered position comport with those of the Budget Analysts occupational category. 

The Handbook's discussion of the duties typically performed by budget analysts states, in pertinent 
part: 

6 The Handbook, which is available · in printed form, may also be accessed online at 
httpt//www.Stats.bls.gov/oco/. The AAO's references to the Handbook are from the 2012-13 edition 
available online. · · 
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Budget analysts help public and private institutions orgttnize their finances. They 
prepare budget reports and monitor institutional spending. 

Duties 

Budget analysts typically do thefollowing: 

e Work with program and project managers to develop the or~anization's 

budget 

• Review managers' budget proposals for completeness, accuracy, and 
compliance with laws and other reg1.1.lations 

• Combin~ all the program and department budgets together into a consolidated 
or~anizational budget and review all funding requests for merit 

• Explain their recommendations for funding requests to .others in the 
organization, legislators, and the public 

• Help the chief operation officer, agency head, or other top man(lgers analyze 
the proposed plan and find alternatives if the projected re~;ults are 
unsatisfactory 

• Monitor organizational spending to ensure that it is within budget 

• Inform program managers of the status and availability of funds 

• , Estimate. fuiure financial needs 

Bl1dget analysts advise various institutions-. including governments, univ~rsities, 
and businesses--on how to organize their finances. They prepare annual and special 
reports and evaluate budget proposals. They analyze data to determine the costs and 
benefits of various progra111s and recommend funding levels based on their findings. 
Although elected officials (in government) or top executives (in a private company) 
.usually make the final decisiop. oil an organization's budget, they ,rely on the work of 
budget analysts to prepare the information for tMt decision. For more information 
about elected officials and top executives, see the profiles on legislators and top 
executives. 

Sometimes, budget analysts use cost-benefit analyses to review financial requests, 
assess program tradeoffs, and explore alternative funding methods. Budget analysts 
also may examine past budgets and research economic and financial developments 

· that affect the organization's inc;ome and expenditures. Budget anal,Ysts may 
reeommend program spending cuts or redistributing extra fmids. 
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Throughout the year, budget analysts oversee spending to ensure compliance with 
the budget and determine whether changes to funding levels ate needed fot certain 
programs. Analysts also evaluate programs to determine whether they are producing 
the desirec:l results. 

I 

In addition to providing technical analysis, budget an_alysts must effectively 
communicate their · recommendatiOI)S to officials within the organization. For 
example, if there is a difference between the approved budget and actual spending, 
budget analysts may write a report explaining the variations and recommend changes 
to reconcile the differences. 

Budget analysts working in goveffiillent attend committee hearings to explain their 
recommendations to legislators. Occasionally, budget analysts may evaluate how 
well a program is doing, provide poli~y analysis, and draft budget-related legislation. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012~13 ed., 
"Budget Analysts,'' http://wwW. bls.gov /ooh/business-and'"financial/budget -anal ysts.htm#tab-2 
(accessed Sep. 10, 2013). 

The Handbook states the following with regard to the educational requirements necess.<~.ry for 
entrance into this occupational category: 

A bachelor' s degree is typically required, although some employers prefer candidates 
with a .master's degree. 

Education 

Employers generally require budget analysts to have at least a bachelor's degree. 
However, some employers may requite candidates to have a master's degree. 
Because developing a budget requires strong numerical and analytical skills, courses 
in statistics or accounting ate helpful. For the federal government, a bachel~ris 
degree. in any field is enough for an entry-level budget analyst position. State and 
local governments have varying requirements but usually require a bachelor's c:legree 
in one of many areas, such as accounting, final)ce, business, public administration, 
economics, statistics, political science, or sociology. 

Sometimes, budget-related or finance-related work experience can be substituted for 
formal education. 

!d. at http://www.bls.gov/ooh/ business'"and-financial/budget-analysts.htm#fab-4 (accessed Sep. 10; 
2013). 

These findings do not indicate that a bachelor's degree in a specific specialty, or the equivalent, is 
normally required for entry into this occupation. Although the Handbook states that budget anaJysts 
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are generally required to possess a bachelor's degree, it does not state that the degree must be in a 
specific specialty. Further, the Handbook reports that "[s]ometimes budget-related'' o'r 
fiilarice.,related work experience can be substituted for fonnal ed1.1c~tion, ~nd the Handbook does 
not relate that, in such instances, the work experience must constitute only educ&tional equivalence · 
in any specific specialty.. As explained above, US CIS interprets the degtee requirement ~t 
8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the 

. , proposed position. The Handbook also states that, in certain instance$, ''budget-related or finance- . 
related work experience can be substituted for formal edu,cation." 

Furthermore, the Handbook states that for certain positions, a bachelor' s ·degree in business 
~dministration would Sllffice. Although a general-purpose bachelor's degree, such as a degree IIi 
buSiilessadministra:tion, may be a legitimate prerequisite for a particular position, requiring such a 

. degree,-without more, will not justify a finding that a particular position q1.1alifie_s {or classification 
as a specialty occupation. See Royal Siam Corp. v. Chettoff, 484 F.3d at 147. 

The Handbook, therefore, does not support a finding that the duties of the proffered positioh Which 
correspond tQ those of a budget analyst do not satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(J). 

Additionally, although hot a. decisive factor, as noted earlier in this decision the infonn&tion that the 
record of proceeding contains about the petitioner's organization and the minimal level of 
information that the record contains about the petitioner business processes do not dovetail With the . 
bu.lleH}es¢riptions the Hq,ndbook provides of duties typically perfonned by budget analysts. That 
is, the record of proceeding does not indicate (1) that the petitioner has program and project 

. managers with whom the beneficiary would have to work, and who would develop btidget proposals . 
' for the beneficiary' s review and analysis; and (2) that the beneficiary's work would ·include 
combining department and program budgets. This aspect certainly does not preclude the :proffered 
posWon from indusion within the Budget Analysts occupational classification. However, it does 
indicate that the evidence of record does not establish the proffered position as one characterized by 
the tailge of duties typical ofbudget analysts. 

Next~ the petitioner should note that the materials from the Occupational Information Network 
(O*NET OnLine) do not establish that the proffered position satisfies the first criterion described at 
8 C.F.R. § 214.2(h)(4)(iii)(A), either. O*NET O~Line is not particularly useful in determining 
whether a baccalaureate degree in a specific specialty, or its equivalent, is a. requirement for a given 
position, as the O*NET OnLine's Job Zone designation makes no mention of the specific field of • 

. study from which a degree must come. As was noted previously, the AAO interprets the term 
"degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccahiureat,e or higher' 
degtee, bu,t one irt a sp~cific specialty that is directly related to the proposed position. Also; the 
O*NET Specialized Vocational Preparation (SVP) rating is meant to indicate only the tpt~l number 
of years of vocational meparation required for a particular position. It aoes ilot pesctibe how those 
years are to be divided among training, formal education, and experience and it does not specify . the. 
particular type of degree, if any, that a position would require. For all of these reaso11s, the O*NET 
OnLine excerpt submitted by counsel is of littl6'; evidentiary value to the issue presented on appeal. 
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Nor does the record of proceeding contain any persuasive7 documentary evidence from any other~ 
relevant authoritative source establishing that the proffered position's inclusion within the Budget 
Analysts occupational category is sufficient in and of itself to establish the proffered position as, in 
the words of this criterion, a ''particular position" for which "[a] baccalaureate or higher degree or 
its equivalent is normally the minimum requirement for entry." 

Finally,. it is noted that the petitioner submitted an LCA certified for a job prospect with a wage
level that is only appropriate for a comparatively low, entry-level position relative to others within 
its occupation, which Signifies that the beneficiary is only expected to possess a basic understanding 
of the occupation.8 

· 

As the evidence in the record of proceeding does not establish that at least a baccalaureate degree in 
a specific spedalty, or its equivalent, is normally the minimum requirement for entry into the 

. 
7 While the excerpt from the website DiplomaGuide.com is acknowledged, it is not persu(lsive, as it states 
that some employers will accept experience in finance or budgeting in lieu of postsecondary training. 

While counsel's assertion made on appeal that "Budget Analyst is a widely recognized 'specialty 
occupation''' is acknowledged, the record contains !no evidence supporting counsei's claim of such wide 
recognition. Sirnply going on record without supporting docul1lentary evidence is not StJfficieht for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 

·(citing Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)) 

8 The Prevailing Wage Determination Policy Guidance (avai.lable at http://www.foreignlaborcert.doleta.gov/ 
pdf/NPWHC _Guidance_ Revised _11_ 2009.pdf (accessed Sep. 10, 2013)} issued by DOL states the following 
withregard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have 
only a basic understanding of the occupation. These employees perform routine tasks that 
require limitecl, if any, exercise of jl!dglllent. The tasks provicle experience. and 
familiarization with the employer's methods, practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees wbrk 
under close supervision and receive specific instructions on required tasks and results 
expected. Their work is closely monitored and reviewed for accuracy. Statements that the 
job offer is for a research fellow, a worker in training, or an Internship are indicators that a 
Level I wage should be considered [emphasis in original]. 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of independent 
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted 
an LCA certified for a Level I, entry-level position. The LCA's wage-level indicates that the proffered position 
is actually a low-level, entry position relative to others within the occupation. In accordance with the relevant 

. DOL explanatory information on wage levels, this wage rate indicates that the beneficiary is only required to 
possess a basic understanding of 'the occupation; that she will be expected to perform routine tasks requiting 
lilllited, if any, exercise of judgment; that she will be closely supervised and h~::r work closely monitored and 
reviewed for accuracy; and that she will receive specific instructions on required tasks and expected results. 
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particular position that is the subject of this petition, the petitioner has not satisfied the criterion 
described at 8 C.P.R. § 214.2(h)(4)(iii)(A)(J). 

Next, the AAO finds that the petitioner has not satisfied the first of the two ~lternative prongs of 
· 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the p¢titioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner.9 

In determining whether there is such a common degree requirement, fac:;tors often considered by 
USCIS include: whether the Handbook reports that the industry requites a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quotingHird/B,laket Corp. v. Sava, 712 F. Stipp. 1095, 1102 (S,D.N.Y. 1989)). 

I-:lere l!nd as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty or its equivalent. Also, there are no submissions from professional (}Ssociations, individuals, 
or similar firms in the petitioner's industry attesting that individuals employed in positions paraHel to 
the proffered position are routinely required to have a minimum of a bachelor's degree in a specific 
specia}ty·or its equivalent for entry into those positions. 

Nor do the thirteen job-vacancy announcements submitted into the record satisfy the first alternative 
prong at 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). First, the petitioner has not submitted 'any evidence to 
demonstrate that these advertisements are from companies "similar" to the petitioner in size, scope, 
and sc(}le of operations, business efforts, expenditures, or other fundamental dimensions. 10 Second, 

9 Counsel argues on appeal with regard to this regulation as follows: 

Further, USCIS erred by requiring this petitioner to prove that similar positions in Its 
industry require a person with a Bachelor's degree[.] 

Counsel, however, does not specifically explain how the director erred in his analysis of this criterion. 
Again, the fi:rst of the two alternative prongs of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) calls for a petitioner to 
establish that a requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is 
conimoli to the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
located in organizations that are similar to the petitioner. Given this specific regulatory requirement, it is not 
clear from counsel's argument how a petitioner could satisfy this requirement without demonstrating, in the 
words of the regulation, that parallel positions in similar organizations require a bachelor's or higher degree 
in a specific specialty. · 

10 As noted above, the petitioner described itself on the Form 1-129 as a six-employee insurance agency and 
proVided a North American Industry Classification System (NAICS) Code of 524210, "Insurance Agencies 
and Brokerages." U.S. Dep't of Commerce, U.S. Census Bureau, North American Industry Classification 
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the petitioner has not established that these thirteen positions are within organizations within the 
petitioner's industry and ''parallel" to the proffered position. 11 Nor has the petitioner established 
that the positions advertised in these job-vacancy announcements requite a bachelor's degree, or the 
equiv~leht, in a specific specialty.12 Nor does the petitioner submit any evidence regarding how 

System, 2012 NAICS Definition, "52421 0 Insurance Agencies and Brokerages," http://www.census.goy/cgi-
bin/sssd/naics/naicsrch (accessed Sep. 10, 2013). · . 

However, 
the 

company; and the 

is a defense contractor; the is a government; agency; 
describes itself as an engineering, construction, and technical services organization; 
IS a hardware store; describes itself as a biotechnology/pharmaceutical 

describes itself as a business services company. 

appears to be a jewelry retailer, and appears to be an 
accounting firm. The record contains no information regarding the business activities of or 
of the unnamed company Colorado company advertising its vacancy via 

Counsel does not e){plain how the petitioner is similar to any .of these companies. Again, simply going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter ofSoffici, 22 I&N Dec. at 1()5. 

11 For example, It is noted that work experience is required for ten of these positions . . However, as noted 
above, the petitioner indicated by the wage-level in the LCA that its proffered position is a comparatively 
low, entry.-level position relative to others within its occupation and signifies that t.he beneficiary is Only 
expected to possess a basic/understanding of the occupation. It is therefore difficult to envision how these 
attributes assigned to the proffered position bY' the petitioner by virtue of its wage-level designation on the 
LCA would be parallel to the positions described in these job vacancy arn'loulicefl)ent.s .. 

12 The AAO notes that a bachelor's degree in business administration is sufficient fot nine of tbese thirteen 
positions. However, this is tantamount to an admission tha:t th.e proffered position is not in fact a spedalty 
occupaJion. A petitioner must demonstrate that the proffered position requires a precise and specifiC course 
of study that relates directly and closely to' the position in question. Since there must be a close correlation 
between the required specialized studies and the position, the requirement of a degree with a generalized 
title, such as business administration, without further specification, does not establish the position as a 
speci.a}ty occupation. Cf Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comni'r 1988). 

To prove that a job requires the theoretical and . practical application of a body of highly sp~cialized 
knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that the position requires 
the attainment of a b;1chelor's or hig~r degree in a specialized field of study or its equivalent. As discussed 
above, USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to teq)Jire a degree in a 
specific specialty that is directly related to the proposed position. Although a general-purpose bachelor's 
degree, such as a degree in business administration, may be a legitimate prerequisite for a particular position, 
requiring such a degree, without more, will not justify a finding that a particular position qualifies for 
classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. 

Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 
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representative these advertisements are of the industry's usual recruiting and hiring practices with 
regard to the positions advertised. Again, simply going on .record without supporting documeiltaiy 

. I . . . ,, 

evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
ofSoffici, 22 I&N Dec. at 165.13 

Therefore, .the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.P.R. §'214.2(h)(4)(iii)(A)(2), as the evidenGe of record does not establish a requirement for at 
leasr c:t bachelor's degree in a specific specialty as commoh to the petitioner's industry in positions 
that are both (1) parallel to the proffered position and (2) loc~ted in organizations that are similar to 
the petitioner. 

Next, the AAO finds that the petitiOner did not satisfy the second alternatiVe prong · of 
8. C,F.R. § 214.2(b)(4)(iii)(A)(2), 'Yhich provides that "an employer may show that its. p~tticular 
position is so complex or unique that it can be performed only by an individual with a degree." 

I d. 

[t]he courts and the agency consistently have stated that, although a general-p)Jtpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a particul(-lr position, requiring such a degtee, without more, will not justify the.granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis lnt'l v. INS, 94 
F._Stipp,2d 172, 175~ 76 (D.Mass.2000); Shanti, 36 F .. Supp.2d at 1164-66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Comm 'r] 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, a.n employer could ensure the granting of .a specialty occupation visa petitio(! by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 

13 Furthermore, according to th~Handbook there were approximately 62,100 individuals eroployed a_s buclget 
analysts in 2010. · Handbook:. at http://www.bls.gov/ooh/business-and-financial/budget-analysts.htm#tab-6 
(accessed Sep. 10, 2013). Based on .the size of these relevant study populations, the petitioner fails to 
demonstrate what statistically valid inferences, if any, can be drawn from the thirteen submitted vacancy 
ah_nouncetnellts with regard. to determining the common educational requirements for entry into p;!rallel 
positions in similar organizations. See generally Earl Babbie, The Practice of Social Research 186-228 
(1995). Moreover, given that there is no indication that these advertisements were randomly selected, the 
validity of any such inferences could not be accurately determined even if the sampling unit were sufficiently 
large. f}ee id. at 195-196 (explaining that "[r]andom selection is the key to [the] process [Of pr.obability 
sampling]" and that "random selection offers access to the body of probability theory, which provides the 
basis for estimates ofpopulation parameters and estimates of error''). 

As such, even 1f these thirteen job-vacancy announcements established that the employers that issued them 
routinely recruited alld hired for the advertised positions only persons with at least a bachelor's degree in a 
specific specialty clo~ely related to the positions, it cannot be found that these thirteen job-vacancy 
announcements which appear to have been consciousiy selected could credibly refute the .findtngs of the 
Handbook publishe,d by the Bureau of Labor Statistics that such a position does not normally require at least 
a baccalaureate degree in a specific specialty for entry into the occupation in the United States. 
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I 

The.record of proceeding does not contain evidence establishing relative complexity: or uniqueness 
CJ.S a.spects of the proffered position, let alone that the position is so complex or unique as to require 
the theoretical and practical application of a body of highly specialized knowledge such that a 
person With a bachelor's ot higher degree in a speeific specialty or its e<j)livalent is required to 
perform them. Rather, the AAO finds, that, as reflected both in this decision's earlier quotation of 
duty descriptions from the record of proceeding and also in this decision's earlier comments and 
findings regarding the genen;tlized nature of those descriptions, the petitioner has not distinguished 

· either the proposed quties, or the position that they comprise, from g~neric budget-analysis duties, 
which, the Handbook indicates, do not necessarily t~quire a person with at lea.st a ba.chelor' s degree, 

. or the equivalent, in a speCific specialty. 

Tbe MO fin,ds fu:rtb~rt_h(!.t, even outside the context ofthe Handbook, the petitioner has simply not 
· established complexity or uniqueness as attr~butes of the proffered position, let alone as attributes 
with such elevated responsibilities as to requite the services of a person with at lea,st a. bachelor's 
degree, or the equivalent, in a specific specialty. 

Additionally, the AAO incorpor(J.tes here by reference a~d reiterates its earlier discussion regarding 
the LCA and its indication that the petitioner would be paying a wage-rate that is oply appropriate 
for a low-level, entry position relative to others within the occupation, as this factor is in~dnsistent 
with the relative complexity and uniqueness required to satisfy this criterion. Based upon the wage 
r.ti~e, the benefic;iary is only required to have a basic understanding of the occupation. Moreover; · 
th~t wage rate indicates that the beneficiary will perform routine tasks that require limited, if any, 
exercise·· 6f independent judgment; that the beneficiary's work will be closely supervised and 
monitored; that she will receive specific instructions on required tas.ks and expected results; and-that 
her work will be reviewed for accuracy. 

The evidence of record, therefore, does not establjsh how the beneficiary's responsibilities and day
to-day dutie·s comprise a position so complex or unique that the position can be performed only by 

. ·an individual with a bachelor's degree, or the equiValent, irt a specific specialty, Consequently, as it 
did not show that the · particular position for which it .filed this petition is so complex or unique thl:lt 
it can only be performed by a person with at least a bachelor's degree, or the equivalent, in a 
spe<;ific speci_c_tlty; the petitioner has not satisfied the secorid alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § Z14.2(h)(4)(iii)(A)(J), which entails an empioyer 
demonstrating that it normally requires a bachelor's degree, or the equiva.lent, in a specific specialty 
for the position. 

The. AAO's review of the record of proceeding 11.nder this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and _.hiring practices and 
employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitionerhas a history of requiring the degree or degree equivalency, in a specific specialty, in it$ prior 
recruiting and hiring for the position. The record must establish that a petitioner's imposition of <l 
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degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated 
by the performance requirements of the proffered position. In the instant case, the record does not 
establish a prior history of recruiting and hiring for the proposed position only persons with at least 
a bachelor's degree, or the equivalent, in a specific specialty. 

Were USCIS limited solely to reviewing a petitioner's claimed seW-imposed requirements, then any 
individual with a bachelor's degree could b~ brought to the United States to perform any occupation 
as long as the employer artificially created a token degree requirement, whereby all individuals 
employed in a particular position possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387, In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the actual 

·performance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a Specialty occupation. See§ 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) 
(defining the term "specialty occupation"). · ' , ·· 

To satisfy this criterion, the evidence or record JJltJ,St show that the specific perform~nce 
requirements of the posit_ion generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201.F. 3d at 387. In this pursuit, the critical element is not the tjtle 
ofthe position, or the fac~ that an employer has routinely insisted on certain educational standards, 
but whether performance of the position actually requires the theoretical and practical application of 
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
specific Specialty as the minimum for entry into the occupation as required by the Act. To Interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the proposed position - and Without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

As evidence of eligibility under this criterion, the record contains information regarding the 
petitioner's previous budget analyst. According to t}le petitioner; that individual possessed the 
equivalent of a bachelor's degree in business administration. However, as explained above this is 
tantamount to an admission that the proffered position is not in fact a: specialty occupation. 
Although a general-purpose bachelor's degree, such as a degree in business administration, may be 
a legitimate prerequisite for a particular position, requiting such a degree, without more, will not 
justify a finding that a particular position qualifies for classification as a specialty occupation. See 
Royal Siam Corp. v. Chertoff, 484 F.3d at 147. Since there must be a close correl~tion between ~he 
required specialized studies and the pdsition, the requirement of a degree with a generalized title, 
such as business administration, without further specification, does not establish the position as :a 
specialty occupation. Cf Matter of Michael Hertz Associates, i9 I&N Dec. at .558. 
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As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a 
bachelor's degree, or the equivalent, in a specific specialty for the proffered position, it has failed to 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Next, the AAO finds that the petitioner has not satisfied the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge requited to perform them 
i~ usually associated with the attainment of a baccalaureate or higher degree in the specialty. 

Tbe MO incorporates into the analysis of this criterion this decision's eadier comments and 
findings with regard to the generalized level at which the duties are describeq in the record. The 
evidence of record does not develop the duties in sufficient detail to establish their nature as so 
specialized and complex that their performance would require knowledge usually associated with 
the attainment of at leas,t a bachelor's degree in a specific specialty. 

While this lack of substantive development of the nature of the duties precludes satisfaction of this 
criterion, the· AAO also finds that, on its own terms and also in comparison With the three higher 
wage-levels that can be designated in an LCA, the petitioner's designation of an LCA wage-level I 
is indicative of duties of relatively low complexity, and, therefore, is materially inconsistent with 
the level of complexity ~nd specialization required to satisfy this criterion. 

Also, both on its own tefins and also in comparison with the three higher wage-levels that c~_n be 
designated in an LCA, the petitioner's designation of an LCA wage-level I is indicative of duties of 
relatively low complexity. 

As .earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S. 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

LeveLl (entry) wage rates are assigned to job offers for beginning level employees; who 
have only a b~sic understanding of the ocq1pation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work under close supervision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indiCators that a Level I wage should be considered [emphasis in original]. 

The pertinent guidance from the Department of Labor, at page · 7 of its Prevailing Wage 
Determination Policy Guidance describes the next higher wage-level as follows: 

Level H (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understandip.g of 
the occupation. They perform moderately complex tasks that . require limited 
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judgment. An indicator that tht? job request warrants a wage detennination at Level 
II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even thi~ higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned; Level II wage-rate itself indiCates performance of oilly · "moder<~.tely 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
of complexity imputed to the proffered position by virtue of its Level I wage-rate designation. 

Further, the AAO notes the relatively low level of complexity that even tbis Level II wage-level 
reflects when compared with the two still-higher bCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

the aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

Level Ill (experienced) wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
staff. They may have supervisory authority over those staff. A requirement for years 
of experience ·or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's 
job offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employe.es who have sufficient experience in the occupation to plan anQ cond11ct 
work requiring judgment and the independent evaluation, selection; modification, 
and application of standard procedures and techniques. Such . employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment's 
procedures and exp~ctations. They generally have management and/or supervisory 
responsibilities. · ' 

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of 
the petitioner's submission of an LCA certified for the lowest assignable wage-level. 6y virtue of 
this submission the petitioner effectively attested that the proffered position is a low-level, entry 
position relative tO' others within the occupation, and that, as clear by comparison with DOL' s 
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inStructive comments about the next higher level (Level II), the proffered position did not even 
involve "moderately complex tasks that require limited judgment" (the level of complexity noted 
for the next higher wage~ level, Level II). 

For all of these reasons, the evidence in the record· of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § Zl4.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will 

·· be dismissed a,nd the petition will be denied on this basis. 

Ill. Beneficiary Qualifications 

As noted at the outset of this diScussion, the AAO also finds, beyond the decision of the director, 
that the petitioner has failed to demonstrate that the beneficiary is qualified to perform the duties of 
a, spe'cialty occupl:l,tion. Thus, even if the petitioner had overcome the director's ground for denying 
the petition, which it did not, the petition still COll.ld not be approved because the petitioner has not 
demonstrated the beneficiary's qualifications to petform the duties of a specialty occupation. 

The statutory and regulatory framework that the AAO must apply in its consideration of the 
evidence of the benefici~ry's qualification to serve in a specialty occupation follows below. 

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying fot classification as 
an H-lB nonimmigrant worker must possess: 

(A) fiiU sta,te licensure to practice in tl:le occupation, if such licensure is required to 
practice in the occupation, .· · 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 
' 

(C) (i) experience in the specialty equiv~lent to the completion of such degree, 
~nd 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

In implementing section 214(i)(2) of the Act, the regulation at 8 ·c.F.R. § 214.2(h)(4)(iii)(C) states 
thl:lt an alien must also meet one of the following criteria in order to qualify to perform services in a 
specialty occupation: 

(1) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 
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(2) 

(3) 

(4) 
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Hold .a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

Hold an unrestricted State license, registration or certification which 
·authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

Have education, specialized training, and/or progressively respom;ible 
experience that are equivalent to completion of a United States baccalaurea~e 
or · higher degree in the specialty occupation, and have recognition of 
expertise in the specialty through progressively responsible positions directly 
related to the specialty. . · 

Iii addition, 8 C.F.R. § 214.2(h)(4)(v)(A) states the following: 

General. If an occupation requires a state or local license for an individual to fully 
perform the duties of the occupation, an alien (except an H-lC nurse) seekingH 
classification in that occupation must have that license prior to approval of ·the 
petition to be found qualified to enter the United States and immediately engage in 
employment in the occupation. · 

Therefore, to qualify an alienfor classification as an H-lB nonimmigrant worker under the Act, the 
petitioner must establish tbat tbe beneficiary possesses the requisite license or, if none is required, 
that he or she has completed a degree in the specialty that the occupation requires. Altewatively, if 
a. license is not required and if the beneficiary does not possess the required U ;S. degree or its 
foreign degree equivalent, the petitioner must show that the beneficiary possesses both 
(1) education, specialized training, and/or progressively responsible experience in the specialty 

·equivalent to the cornplet_jon of such degree, a.nd (2) recognition of expertise in the special~y 
through progressively responsible positions rel<1ting to the specialty. · 

As the beneficiary did not earn a l;>accalaureate or higher degree from an accredited college or 
university in the United States, she does not qualify to perform the duties of the proffered position · 
under 8 C.F:R. § 214.2(h)(4)(iii)(C)(J). · 

As she does . not possess a foreign degree that has been determined to be equivalent to . a 
baccalaureate or higher degree from an accredited college or university in the United States, the 
beneficiary does not qualify to perform the duties of a specialty occupation under 
8 C.F.R. § 214.2(h)(4)(iii)(C)(2), either. 14 

14 Although the record of proceeding contains an evaluation of the beneficiary's acade11Jic credenti~ls, it does 
il<'>t establish that those credentials are eqtJivalent to a bachelor's degree awarded by an accredited institution 
of higher education in the United States. Instead, it finds her academic studies equivalent to .''the fitst three 

. years of course work in a four-year Bachelor's Degree program · at an accredited institotion of higher 
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As the petitiom~t has not demonstrated that the beneficiary holds an unrestriCted state license, 
registration or certification to petfortn the duties of a specialty occupation, she does not qualify to 
perform the duties of a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(3), either. 

Accordingly, 8 C:F.R. § 214.2(h)(4)(iii)(C)(4) ~emains as the only avenue for the petitioner to 
demonstrate the beneficiary's qualifications to perform-the duties of the proffered position. 

The regulation at .8 C.F.R. § 214.2(h)(4)(iii)(C)(4) requires a demonstration that the benefici~ry's 
education, specialized training, and/or progressively responsible experience is equivalent to the 
completion of a United States baccalaure(!.te or higher degree in the specialty occupat.ion, and that 
the beneficiary also has recognition of that expertise in the specialty through progressively 
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(l1)(4)(iii)(D), 
equating a beneficiary's credentials to a United States baccalaureate or higher degree under 
8 C.F.R. § 214.2(h)(4)(iii)(C)(4) is determined by at least one ofthe following: 

(J) An evaluation from art official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredi~ed. college or 
university which · has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reli(J.l:Jle credentials evaluation service which 
specializes in evaluating foreign educational credentials; 15 

. (4) Evidence of certification or registration from a nationally .. recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons j,n the occupational specialty who have 
achieved a certain level of competence in the specialty; 

' (5) A determination by the Service that the equivalent of the degree required by 
the specialty occupation has been acquired througll a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

education in the United States." Accordingly, that t:valliation does not satisfy 8 C.F.R. § 
214.2(h )(4 )(iii)( C)(2). 
15 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. · 
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The record contains an evaluation of the beneficiary's academics and work experience prepared by 
Dr. Professor of Management Science at the of Business 
of the , dated December 7, 2009. According to Dr. the beneficiary's 
foreign education and work experience are equivalent to a bachelor's degree in accounting awarded 

·. by an accredited institution of higher education in the United States. 

However, Dr. evaluation does not demonstrate that the beneficiary is qualified to perform 
) the duti~s of a specialty occupation under 8 C.P.R. § 214.2(h)(4)(iii)(D)(J), as the petitioner has not 

demonstrated both: (1) tl;lat Dr. has the authority to grant college-level credit for training 
and/or experience at the 16 and (2) that the has a 
program for granting such credit, in the pertinent specialty, based on an individual's training and/or 
work experience. Again, simply going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 
I&N Dec. at 165. 

For all of these reasons, the beneficiary does not qualify to .perform the duties of a specialty 
occupation under 8 C.P.R. § 214.2(h)(4)(iii)(D)(J}. 

No evidence has been submitted to establish that the beneficiary satisfies 
8 C.P.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized college~ 
le~el equivalency examinations or special credit programs, such as the.College Level Examination 
Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONS!). 

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(3), as she does not possess a 
foreign degree that has been determined to be equivalent to a baccalaureate or higher degree from 
an accredited college or university in the United States.· 

No evidence has been submitted to establish that the beneficiary sat,isfies 
8 C.P.R. § 214,2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of 
certification or registration from a nationally-recognized professional association or society for the 
specialty that is known to grant certification ot registration to persons in the occupational speci~lty 
who have achieved a certain level of competence in the specialty. 

The regulation at 8 C.P.R. § 214.2(h)(4)(iii)(D)(5) states the following with regard to USCIS 
analyzing an alien's qualifications: 

For purposes of determining equivalency to a baccalaureate degree in the specialty, 
three years of specialized training and/or work experience must be demonstrated for 
each year of college-level training the alien lacks. . . . It must be clearly 
demonstrated that the alien's training and/or work experience included the 

16 Although claims to possess such authority, he presents no evidence to support his assertion. 
Simply going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 165. 
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theoretical and practical application of specialized knowledge required by the 
specialty occupation; that the alien's experience was gained while working with 
peers, supervisors, or subordinates who have a degree or its equivalent in the · 
specialty occupation; and that the alien has recognition of expertise in the specialty 
evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by c:~.t least two 
recognized authorities in the same specialty occupation; 17 

(ii) Membership in a recognized foreign or United States association or society in 
the specialty occupation; 

(iii) Published material by or about the alien in professiontJ.l publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country; or 

(v) Achievements which a recognized authority has determined t.o be significant 
contributions to the field of the specialty occupation. 

' Although tbe record contc:~.ins some information regarding the beneticiary',s work history, it does not 
establish that this work experience included the theoretical and practical application of specialized 
knowledge required by the proffered position; that it was gained whil~ working with pe(!rs, 
supervisors, or subordinates who held a bachelor's degree or its equivalent in the field; and that the 
beneficiary achieved recognition of her expertise in the field as evidenced~by at least one of the five 
types ofdocumentation delineated in 8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(i)-(v). 

Accordingly, the beneficiary does not qualify under any of the 'criteria set forth at 
8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(i)-(v) and therefore does not qualify to perfotrn the duties of a 
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). As such, the petitioner has failed to 
establish that the beneficiary qualifies to perform the duties of a specialty occupation. According) y, 
the petition must also be denied on this basis. Thus, even if it were deteimined that the petitioner 
had overcome the d,irector's ground for denying this petition (which it has not), the petition could_ 
still not b~ approved. · 

17 Recognized authority means a person or organization with expertise in a particular field, spe<;ial skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority;s 

· opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience givirtg sUch 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or~itations 
ofaoy research material used. See 8 C.F.R. § 214.2(h)(4)(ii). · ' 
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IV. Prior H-18 Approvals 

Next, . it is noted that the beneficiary currently -holds H-lB status. However, the AAO is not 
req1,1ired tQ approve applications or petitions where eligibility has not been demonstrated, merely 
because of prior approvals that may have been erroneous . . If any of the previous nonimmigrant 
petitions were approved based on the same unsupported ~ssertions thl;lt are contained in the current 
record, they would constitute m'aterial and gross error on the part of the director. The AAO is not 
required to approve applications or petitions where eligibility has not been demonstr<\ted, merely 
beGause of prior ,approvals that may have been erroneous. See, e.g., Matter of Church Scientology 
International, 19 I&N Oec. 593, 597 (Comm'r 1988). It would be absurd to suggest that USCIS ot 
any agency must tteat a~knowledged errors as binding precedent. Sussex Engg. Ltd.. v. Montgomery, 
825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). A prior approval does not 
compel the approval of a subsequent petition or relieve. the petitioner 6f its burden to p(oVide 
sufficient documentatiQn to establish current eligibility for the benefit sought. 55 Fed. Reg. 2606, 
2612 (Jan. 26, 1990). A prior approval also does not preclude USCIS from denying an extension of 
an original visa petition based on a reassessment of eligibility for the benefit sought. See Texas 
A&M Vniv. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482 (5th Cir. 2004). Furthermore, the 
AAO's authority over the service centers is comparable to the relationship between a cOl,lrt of 
appe~ls and a district court. Even if a service center director had approved Iionimrriigtant petitions 
on behalf of a beneficiary, the AAO wot~ld not be bound to follow the contradictory decision of a 
service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 248 
F.3d 1139(5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

V. V11Udity of the Employment Offered 

Finally, the AAO highlights the fopowing passage from the director's decision denying the petition: 
' 

It is further noted that a search of publicly available Internet resources reveals that 
' tbe place of employment as stated on your petition, 

TX exists in a residential dwelling in a residential neighborhood, which raises 
questions as to Whether it is a place of employment that can accommodate the 
beneficiary, as well as other employees. Althougb the accuracy of Internet resources 
is not always guaranteed, the information summarized above casts significant doubt 
upon the validity of the employment offered. 

Neither counsel nor the petitioner makes any attempt to rebut this finding on appeal. 

The petitioner stated on the Form 1-129 that it employs six individuals, and approval of this petition 
would presumably add a seventh. The location of intended employment clearly appears to be a 
residential dwelling located within a residential subdivision, and it is not clear that this house can 
accommodate seven employees. The AAO agrees with the direCtor that this factor "casts sigrilfi~ant 
doubt upon the validity of the employment offered." Doubt cast on any aspect of the petitioner's 
proof may, of course,. lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582,591 (l31A 1988). 
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VI. Conclusion 

As · set forth above, the AAO agrees with the director's finding that the· petitioner has failed to 
demonstrate that the proffered position is a specialty occupation. Beyond the decision of the 
director, the petitioner has also failed to demonstrate that the beneficiary is qualified to perform the 

· duties of a specialty occupation. 

An application or petition ;that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. -.See Spencer Enterprises, Inc. v. · United States, 229 F. Supp. 2.d 102.5, 1043 
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir •. 2004) (noting that the AAO 'conducts-appellate review on a de novo basis). 

Moreover, when the AAO denies a petition oil multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the MO's 
enumerated. grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, tbat b:urden has not been met. 

ORDER: The-appeal is dismissed. The petition is denied. 


