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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition (!.nd 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

On the Form 1-129 visa petition, the petitioner states that it is a distributor of natural stone products 
with ten employees. ln order to e111ploy the beneficiary in what it designates as an import and 
account executive, the petitioner seeks to classify ber as a noni111rnigrant wor_ker in a specialty 
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (tbe 
Act), 8 u.s~c. § l101(a)(15)(H)(i)(b). 

r· 

The director denied the petition, finding that the petitioner failed to est.ablish thCJ.t it would employ 
the beneficiary in a specialty occupation position. On appeal, the petitioner asserted that t.be 
director's basis for denial was erroneous and contended that the petitioner satisfied all evidentiary 
requirements. 

As will be discussed below, the AAO has determined that the direCtor did not err in his decision to 
deny the petition on the specialty occupation issue. Accordingly, the director's decision will not be 
disturbed. The appeal Will be dismissed, and the petition will be denied. 

The AAO ba.ses its decision upon its review of the entire record of proceeding, which·· include~: 
(1) the petitioner's Form h129 and the supporting docqro~:gtation filed with it; (2) the service . 
center's request for additional evidence (RFE); (3) 'the response to tpe RFE; (4) the director's denial 
letter; and (5) the Form I-290B and the petitioner's submissions on appeaL · 

the issue on appeal is whether the petitioner has demonstrated. that the proffered position qualifies 
as a specialty occupation. to meet its burden of proof in this regard, the petitioner must establish 
that the employment it is offering to the beneficiary meets the foilowing statutory and regulatory 
requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: · 

\ 

(A) theoreticCJ.l a.nd practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree i:n the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, architecture, engineering, mathematics, 



(b)(6)

Page 3 
NON-PRECEDENT DECISION 

physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and which [(Z)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as 
a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the mininwm 
requirement for entry into the particular position; . 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, ali employer may show that its 
particular position is so complex or unique that it can be perfotmed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex: that knowledge 
required to petfotm the duties is usually associated with the attainment of a 
baccalaureate or higher degree .. 

As a: threshold issUe; it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logic&lly be read togeth~r 
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii): In other words, this regulatory· 
la~guage must be .construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 2S1, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as .being necessary but not nycessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation/ To. otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner; 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical apd absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met in 
accordance with, and riot as alternatives to, the statutory and regulatory definitions of specialty 
occupation. 

·As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.P.R. 
§ 214.2(h)(4)(ii), l).S. Citizenship and Immigration Services (USCIS) consistently interprets the 
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or 
higher degree, but one in a specific specialty that is directly related to the proffered position. See 
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Royal Siam Corp. v. Che~toff, 484 F._3d 139, 147 (1st Clr. 2007) (describing "a degree requirement 
in a specific specialty" as "one that relates directly to the duties and responsibilities of a particular 
position"). Applying this standard, USCIS regularly approves H,.lB petitions for qualified aliens 
who ate to be employed as engi11eers, computer scientistS, certified public accountants, college 
profes·sors, artd other such occupations. These professions, for which petitioners have regularly 
·been able to establish a minimum entry requirement in the United St(l,tes of a baccalaureate or 
higher degree in . a specific specialty or its equivalent directly related to the duties a_nd 
responsibilities of the particular position, fairly represent the types ,of specialty occupations that 
Congress contemplated when it created the 1-J .. lB visa category. 

To deteflll_ine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely oil a position's title. The specific dut_ies of the proffered position, combined with the nature of 
the petitioning entity's business operations, ate factors to be considered. users must examine' the 
ultimate employment of the alien, and determine whether the- position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element iS not the title 
ofthe position nor an employer's self .. imposed standards, butwhether the position ~ctuallyrequires 
the theoretical and practical application of a b,ody of highly SpecialiZed knowledge; a1_1d the 
attaintn.ent of a baccalal}reate or higher degree in the specific specialty as the minimum fot erttty 
into the occupation, as required by the Act. · · 

The Labor Condition Application (LCA) submitted to support the. visa petition States that the 
proffered position is "Import & Account Executive," and that it corresponds to Standard 
Occupational Classification (SOC) code and title 13-1199; "Business Operations Specialists, All 
Others" fro111 the Occupational Information Network (O*NET). _The LCA further states that the 
ptoffeted position is a Level I, entry-level, position. ( 

Regarding~the beneficiary's qualifications, the petitioner submitted evidence that the beneficiary 
received a bachelor's degree in marketing and a master's degree in business adil)inistration ftom 

The petitioner also submitted a letter, dated April 26, 2012, from its president, In her 
letter, . stated that the petitioner specializes in marble and granite natural stone products 
and currently has three showrooms and warehouses. Regarding the benefiCiary, claimed 
that the pet_itioner wished to employ her in the position of Import and Account Executive on a part
time basis, and stated the following regarding the proposed position: 

. . 
rthe beneficiary] will be responsible fot developing and maintaining relationships with 
our overseas suppliers and our major corporate accounts, developing and implementing 
sourcing strategies, assisting the Management setting up [the petitioner's] pre$ei.lce jn the 
East Coast; and ensuring that the Company's import procedures ate in compliance With 
legal and regillatory requirements. Sh~ will also conduct SWAT analysis in support of 
the Company's management in defining marketing strategies and improving business . 
performance, She will report directly to the President of the Company. 
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More specifically, [the beneficiary's] duties will include the following: 

1. Developing and maintaining business contacts and relationship with overseas 
suppliers in China on day-to-day basis to determine their needs and requirements; 

2. Developing sourcing strategies and negotiating pricing with oversec,ls suppliers; 

3. Serving as the contact and interface on international trade issues on behalf of,the 
Company with the customs house brokerage, banking institutions, and shipping 
cOmpanies; 

' 
4. Reviewing and monitoring financial and credit information of, existing and new 

corporate accounts; 

5. Assisting set up the Company's presence in the East Coast and developing new 
markets with architects and design fim1s in the East Coast; 

6. Addressing questions, concerns and feedback to the Company's Management and 
preparing correspondence to our clients; 

7. Examining various import documents to ensure compliance with federal and 
foreign regulations governing the shipment, receipt, and documentation of 
imported products; 

8. Conducting research to maintain current knowledge of regulations applicable to 
import, export and international trade and up-to-day commodity information, 
involving extensive data gathering and detailed analysis of freight and logistics 
related rate and expenditure worldwide; 

9. Conducting SWAT (Strength, Weakness, Advantages, and Threat) analysis in 
support of the company management in defining and developing marketing 
strategies and improving business performance; 

10. Writing analytical reports to provide up-dated information for the management in 
order to provide better services to the Company's clients and d.eternl.ine 
competing prices; and 

11. Conducting research and documenting on changes of customs tariffs and 
regulations of foreign countries to ensure all the import and export documents ~u:e 
in confotmity to tariff and regulations. 

Further, the petitioner stated that the candidate for the proffered position must have a hachelor's 
degree in business administration. 



(b)(6) NON-PRECEDENT DECISION 

Page 6 

On July 17, 2012, the sei'Vice center issued an RFE in this m(ltter. The service center requested, 
inter alia, evidence that the petitioner would employ the beneficiary in a speci(llty occupation. The 
director outlined the specific evidence to be submitted. · 

In response, the petitioner submitted: (1) a letter from. . dated August 12, 2012; (2) a copy 
of the petitioner's "Job Opportunity Posting Notice" for the proffered position; (3) copi~s of a 
diploma, transcript, and Form 1099, Miscellaneous Income for , another employee it 
cla,ims was employed it) the proffered position; and (4) the petitioner's catalog. 

In her August 12, 2012 letter, restated the previously-submitted list of duties of the 
proffered position, but added the percentages of time the beneficiary would devote to each duty. 
The petitioner a.l_so addressed the duties in sections with comments pertaining to the nature of each 
of the duties as summarized in relevant part below: 

t Developing and maintaining business contacts and relationship with overseas 
suppliers in China on day-to-day basis to deteflllille tbeir needs anc,l requirements; · 
10% of time · 

2. Developing sourcing strategies and negotiating pricing with overseas suppliers; 
10% of time ·· 

3. Servi11g CiS the contact and interface on international trade issues on behalf of the 
Company with the 'customs house brokerage, banking institulions, aitd sbipping 
companies; 10% of time 

Regarding these t_hree c,luties, stated that the beneficiary would be required to apply 
her knowledge . of business management, international trade process and procedure, -
international trade regulations, import and export law, and finance. She .further stated th~t 
''only someone who has obtained a Bachelor's · degree in Business Administration can 
satisfactorily fulfill the job duties of Import & Account Specialist." 

The petitioner next addressed duties 4, 5, and 6 as foll.ows: 

4. Reviewing and monitoring financial and credit information of existing and new 
coq)orate accounts; 10% 

5. . Assisting set up the Company's presence in the East Coast and developing new 
markets with architects and design firms in the East Coast; 10% · 

6. Addressing questions, concerns and feedback to the Company's Management and 
. preparing correspondence to our clients; 10% · 
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The petitioner summarized these duties by stating that the beneficiary would be required to 
apply her knowledge of managerial accounting, financial management, and marketing 
research and management in performing these tasks. 

The petitioner next addressed the remaining duties: 

7. Examining various import documents to ensure compliance with federal a:nd 
foreigri n~gul(l.fion_s governing the shipment, receipt, and documentation of 
irnported products; 10% · , 

/ 

8. Conducting research to maintain current knowledge of regulations applicable to 
import, export and international trade a.nd up-to-day commodity information, 
involving extensive data gathering and detailed analysis of freight and logistics 
related rate and expenditure worldwide; 10% 

9. Conducting SWAT (Strength, Weakness, Advantages, and Threat) analysis in 
support of the company management in defining and developing marketing 
strategies and improving business performance. 10% 

10. Writing analytical reports to provide up-dated infol1llation for the management in 
order to provide better ·services to the CompanY's. clients and detertrtine 
competing prices; and [no time or percentage was included here] 

1 L Conducting research and documenting oil changes of customs tariffs and 
regulations of foreign countries to ensure all the import and export documents are 
in confolll1ity to tariff and regulations. 10% 

I_n summary, stated on behalf of the petitioner that the benefiCiary would be req~ired to 
apply her knowledge _of advanced marketing, logistics ;;tnd transportation, legal environment and 
business, marketing research and marketing management, and applied business strategies; and a.gai_n 
claimed that the performance of · these duties required a bachelor's degree in business 
administration. 

The AAO observes that there are · no substantive differences between the description submitted in 
response to th.e RFE and the description previously provided in the April 26, 2012 letter aside from 
the addition of the percentage of time devoted · .to each duty and the .comments regarding the 
knowledge required to perfotrn such duties. 

The director denied the petition on September 24, 2012, finding, as was noted above, that the 
petitioner had not demonStrated that the proff~red position q·ualifies as a position in a specialty 
occupation by virtue of requiring a minimum of a bachelor's degree in a specific specialty or its 
equivalent. More specifically, the director found that the petitioner had satisfied none of the 
supplemental criteria set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A). 
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On appeal, th~ petitioner submitted a brief and a letter from , President of 
in support of the contention that the proffered position in fact requires a degree in a 

specific field of study. The relationship, if any, between that company and the petitioner, is uncle<J,r, 
------ also stated that his company is a retail store engaged in the sale of household appliances. 
This letter will be addressed in further detail later in this decision. 

The AAO observes, initially, that the petitioner has ineffectively asserted that the proffered position 
requires a minimum of a bachelor's degree in a specific specialty or its equivalent. The petitioner's 
claim tb(!.t a b(!.chelor's degree in "business administration" is a sufficient minimum requirement for 
entry into the proffered position is inad~quate to est(!.blish that the propos~d position qualifies as a 
specialty occupation. A petitioner must demonstrate that the proffered position iequir~s a pre<::ise 
and specific course of study that relates directly and closely to the position in question. Since thete 
must be a close correlation between the req~ired sped(!.lized studies and the position, the 
requirement of a degree with a generaliz~d title, such as business administration, without further 
specification, does not establish the position as a specialty occupation. Cf Matter of Michael Hettt 
Associ(Jtes, 19 I&N Dec. 558 (Comm'r 1988). 

To prove that a job requires the theoretical and practical application of a body of highly specialized · 
knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that the position 
requires the attainment of a bachelor's or higher degree in a speciali_zed field of study or its . . 

equivalent. As discuss.ed supra, USCIS interprets the degree requirement at 8 C.F.R. § 
214.2(h)(4)(ili)(A) to require a degree in a specific specialty that is directly related to the proposed 
position. Although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a p<lrticular position, requiripg such a, degree, 
without more; will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).1 Again, 
the petitioner in this matter claims that the duties of the proffered position can be performed by an 
indiVidual with only <!. general~purpose bachelor's degree, i.e., a bach~lm:'s degree in business 

1 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that: 

!d. 

[t]he courts and the agency consistently have stated that, although ·a general-purpose 
-bachelor's degree, s~ch as a busine~s administr~tion degree, may be a legitimate ptetequ_isite 
for a particular position, requiring such a degree, without more, will not justify the granting 
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164.:66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Coinm'r] 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 

· elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 
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administration. This assertion is tantamount to an admission that the proffered position is not in fact 
a specialty occupation. The director's decision must therefore be affirrned and the petition· denied 
on this basis alone. 

Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered 
position qualifies as a specialty occupation, the AAO turns next to the criteria at ·8 C.F.R. 
§ 214.2(11)(4)(iii)(A)(l) and (2): a baccalaureate or higher degree in a specific specialty or its 
equivalent is normally th,e minimum requirement for entry into the particularposition; and a degree 
requirement in a specific specialty is common to the industry in parallel positions among simil_ar . . 

organization~· or a particular position is so complex or uniquethat it can be performed only by an 
· i.ndividual with a degree in a specific specialty. Factors considered by the AAO when determining 
these criteria include: whether the U.S. Department of ~bor's Occupational Outlook Handbook 
(Handbook) on which the AAO routinely telies for the educational requirements of particular 
occupations, reports the industry requires a degree in a specific specialty; whether the industry's 
professional association has made a degree in a specific specialty a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest th;lt such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 
1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Stipp. 1095, 1102 
(S.D._N.Y. 1989)). 

The AAO Will first address the requirement under 8 C.F.R. § 214.2(h)(4)(iii)(A)(l): A 
baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry into 
the partic11lar position. 

The petitioner claims the proffered position is that of "Import & Account Executive," and classified 
the proffered position as ''Business Operations Specialists, All Others" under SOC 13-1199 on the 
certified LCA it submitted with the petition. As previously stated, to determine whetber .a particular 
job qualifies as a specialty occupation, USCIS does not simply tely oil a position's titk The 
specific duties of the proffered position, combined with the nature of the petitioning entity's 
business operations, are factors to be considered. USCIS must examine the ultimate employment of 
th_e alien, and determine whether the position qualifies as a specialty occupation. See generally 
Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title of the position nor an 
employer's self-imposed standards, but whether the position actually requires the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher ·degree in the specific specialty as the minimum for entry into the 
occupation, as required by the Act. 

The director found that the proffered position, despite its title, is most akin to that of a marketing 
mana geL According to the Handbook, the position of marketing manager is described as follows: 

Advertising, promotions, and marketing managers plan programs to generate interest 
in a product or service. They work with art directors, sales agents, and financial staff 
members. 
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Duties 
Advertising, promotions, and marketing managers typically do the following: 

Work with department'heads or staff to discuss topics such as contracts, selection of 
advertising media, or products to .be advertised 

Gather and organize information to plan advertising campaigns 

Plan the advert{sing, including which media to advertise in, such as radio, television, 
print, online, and billboards 

Negotiate advertising contracts 

Inspect layouts, which are sketches or plans for an advertiseme!lt 

Initiate market research studies and analyze their findings 

·' 

Develop pricing strategies for products to be marketed, balancing the goals of a firm 
with customer satisfaction 

Meet with clients to provide marketing or technical advice 

Direct the hiring of advertising, .promotions, and marketing staff and oversee their 
daily activities 

* * * 

Marketing managers estimate the demand fof products and services that an 
organization and its competitors offer. They identify potential markets for the 
organization's products. 

Marketing managers also develop pricing strategies to help organizations maximize 
profits and market . share while ensuring that the organizations' customers are 
satisfied. They work with sales, public relations, and product development staff. 

For example, a marketing manager may monitor trends that indicate the need for new 
products and services. Then they oversee the development of that new product. For 
more information on sales or public relations, see the prOfiles on sales managers, 
public relations managers and specialists, and market research analysts. · 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Advertising, Promotions, and Marketing · Managers" 
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http://www .bls.gov /ooh/management/advertising -promotions-and-ma"rketing-managers.htm#tab-2 
· (last visHed September 17, 2013). 

Although the petitioner does not contest this classification on appeal, the AAO finds, contrary to the · 
director's conclu.siqm;, that the proffered position i~ more akin to an operations manager as 
described in the Handbook's section pertaining to Top Executives; Specifically, the Handbook 
states asfollows: 

Top executives devise strategies and policies to ensure that an organization meets its · 
goals. They plan, direct, and coordinate operational activities of companies and public 
or private-sector organizations. t 

Duties 
Top executives typically do the following: 

• Establish and· carry out departmental or organizational goals, policies, 
and procedures 

• Direct and oversee an organization's financial and budgetary a..ctivities 
• Manage general activities related to making products and providing 

services 
• Consult with other executives, staff, and board members about g~neral 

· operations 
• Negotiate or approve contracts and agreements 
• Appoint department heads and managers 
• Analyze financial statements, salesreports, and other performance 

indicators , 
• Identify places to cut costs and to improve performance, pollcies, and 

programs 

The responsibilities of top executives largely depend on an organization's size. For 
example, an owner or manager of a small organization, such as an independent retail 
store, often is responsible for purchasing, hiring, training, quality control, and day-to
day supervisory duties. In large organizations, on the other hand, top executives 
. typically focus more on formulating policies and Strategic plamJ.ing, while general and 
operations managers direct day-to-day operations. 

* * 

General ~nd operations managers oversee operations that are too diverse and 
general to be classified into one area of management or administration. 
Responsibilities may include formulating policies, managing daily operations, and 
planning the use of materials and human resources. They make sta..ff schedules; assign 
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work, and ensure projects are completed. In some organizations, the tasks of chief 
executive officers may overlap with those of general and operations managers. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Top Executives/' http://www.bls.gov/ooh/managemen_t!top-executives.htm#tab-2 (last ·visited 
September 17, 2013). · 

The description of duties provided for the proffered position appears most akin to this particular 
occupational category, and most specifically appears to encompass the general~ed duties of an 
operations m(ln(lger (ls described above. There is no specific claim in the record that the beneficiary 
will perfortil ma:tketing duties; therefore, the AAO finds the director's conclusions regarding the 
nature of the proffered position to be misplaced. The director's findings to the contrary, however, 
are inconsequential, since the AAO conducts appellate review on a. de novo basis. See Solt(lfie v. 
DOJ, ~81 F.3d 143, 145 (3d Cir. 2004). 

R~gardless, the categorization of the proffered position in the category of Top ~'<ec:tJ.tjves likewise 
does not est~blisb that the position is a specialty occupation, since the Handbook does not state that 
a·degtee in a specific specialty is required for entry into this category. The Handbook states: 

Although education and training vary widely by position and industry; rnany top 
executives have at least a bachelor's degree and a considerable amount of work 
experience. · 

Education 
Many top executives have a bachelor's or master;s degree in business administration 
ot in an area related to their field ot work. College presidents and school 
superintendents typically have a doctotal degree in the field in which tbey origina1Jy 
taught or in ed\,lcation administration. top executives in the public sector often have a: 
degree in business administration, public :1dministration, law, or the liberal arts. Top 
executives Of large corporations often have a Master of Business Administration 
(MBA). 

Top executives who are promoted from lower level managerial or supervisory 
positions within their own firm often can substitute experience for education. In 
industries such as retail trade or transportation, for example, people without a college 
degree may work their way up to higher levels within the company and become 
e){eeutives or general managers. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbo9k, 2012'"13 ed., 
"Top Executives," http://www .bls.gov /ooh/management/top~executives.htn'l#tab-4 (last visited 
September 17, 2013). 
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The Handbook indicates that while many top executives have at least a. b~¢heloi·'s d~gree, some are 
able to substitute experience for education. Moreover, the Handbook indicates that a bachelor's 
degree in business administration or a relat~d field is often the minimum education needed for top 
executives. 

. . . 

As was observed above, an educationa.l requirement that may be satisfied by an otherWise 
undifferentiateQ degree in bus~ness · administration is not a requirement of a minimum of a 
bachelC!r's degree in a Specific specialty or its equivalent and is insufficient to show that a positfon 
qu(llities as a specialty occupation position. the Handbook does not support the proposition that 
top executives, ii1dtiding operations manager positions, as a category, qualify as speCialty 
occupation positions by virtue of requiring a minimum of a bachelor's degree in a specific specialty 
or its equivalent. 

Further, the petitioner has designated the proffered position as a Level I position on the submitted 
LCA, indicating that it is an entry-level position for an employee who has only basic understandi.ng 
.of the occupation. See U.S. Dep't. of Labor, Emp't & Training Adinin., Prevailing Wage 
Determination Policy Guidance, Nonagric. Inun'igration Programs (rev. Nov. 2009), available at 
http://WWW .foreignlaborcert.doleta;goV/pdf/NPWHC _Guidance_ Revised ..... ll ..... 2009.pdf. Th~ 

classification of the proffered position as a Levell position does not support the assertion that it is a 
positi9n that cannot be p~rformed without a minimlJlil of a bachelor's degree in a specific specialty 
or its equivalent, es·pecially as the Handbook ·suggests that some top executive positions, which 
includes operations managers, do not require such a degree. 

Further still, the AAO ·finds that, to the extent that tb~y ~,re d~scdbed in th.e record of proceeding, 
the duties that the petitioner ascribes to the ·proffered position indicate a need for a range of 
knowiedge of business, finance, and legal pri~ciples, but do not establish any particular level of 
formal, postsecondary educaHon leading to a bachelor's or higher degree in a specific specialty as 
minimally necessary to attain such knowledge. 

Finally, regarding the letter submitted by the petitioner on appeal, the AAO observes that _ 
did not base his conclusion on any objective evidence, · but relied, instead, on the position 
descript:ion provided by the petitioner and on his own subjective opinions based on' his own 
ex:perience. ·. Additionally, the ~ states that he ·is tbe president of a retail store selling 

· ·household appliances, Whereas the petitioner is a distributor of natural stone products. Although he 
claims that his company "shares the same hiring · policy" as the petitioner, there is no additional 
evidence to support this statement, nor does this claim qualify him to render an expert opinion on 
the needs and hiring practices of the petitioner. As such, h(ls :Qot demo11strated an in
depth knowledge of the petitioner's business op.erations that would accord him insight into the 
requirernen,ts of the proffered position as it would be performed within the context of the petitioner's 
business opetations. 

The AAO may, in its discretion, use as advisory opinion statements submitted a.s e.xpert testimony. 
However, where an opinion is not in accord with o~her information or is in a:ny way questionable, 
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-
the AAO is not requited to accept or may give less weight to that evidence. Matter of Caron 
Intetnf;ltional, 19 I&N Dec. 791 (Comm'r 1988). 

Moreover, : finds that the proffered position requires the attainment of a bachelor's degree 
or its equivalent in business administration or management. Even if established by the evidence of 
record, which it . is not, the requirement of a bachelor's degree in business administration is 
inadequate to establish that a position qualifies as a specialty occupation. A petitioner must 

. demonstrate that the proffered position requires a preci$e and specific course of study that relates 
directly and closely to the position in question. Since there must be a clo~e correlation between the 
requited specialized studies and the position, the requirement of a degree with a generalized title, 
such as business administration, without further specification, does not establish the position as a 
specia.Jty occupation. Cf Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Cortun'r 1988). In 
addition to proving that a job requires the theoretical and practical application of a . body of 
specialized knowledge as req\lited by section 214(i)(i) of tbe Act, a petitioner must also establish 
that the position requires the attainment of a bachelor's ot higher degree in a specialized field of 
study or its equivc:tlent. As explained above, USC1S interprets the supplemental degree requirement 
at 8 C.F.R. § 214.2(h)(4)(iii)(A) as requiring a degree in a specific specialty that is directly related 
to the proposed poSition. USCIS has consistently stated tbat, although a generl:ll~purpose bachelor's 
degree, such as a degree in business administration, may be a: legitimate prerequisite for a particula_r 
position, requiring such a degree, without more, will not justify a finding that a particular position 
qualifies fot classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 
147 (1st Cir. 2007) .. 

Therefore, the AAO finds that the letter from 
is a specialty occupation. 

does not establish that the proffered position 

As the evide_nce of record does not establish that the particular poSition here proffered is one for 
which the notinal minimum entry requirement is a baccc:tlaureate or higher degree, or the equivalent, 
in a specific specialty, the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(J). . 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alterna.tively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equiva_lept, is common to 
the petitioner's Industry in positions that are both: (1) pataiiel to the proffered position; and 
(Z) located in organizations that are similar to the petitioner. 

As stated earlier, in determining whether there is a · common degree requirement, factors often 
considered by USCIS include: whether the Handbook reports that the industry req·uires a degree; 
whether the industry's professional association has m.ade a degree a minimum entry requirement; 
and whether letters or affidavits from firms or individuals _in the industry attest that sU<::b firms 
"routinely employ and recruit only de greed individuals.'' See Shanti; inc. v. Reno, 36 F. Supp. 2d at 
1165 (quotingHird!Blaker Corp. v. Sava, 712 F. Supp. at 1102). 



(b)(6)
NON-PRECEDENT DECISION 

Page 15 

In the instant case, the petitioner has not established that the proffered position· falls under art 
occupational category for which the Handbook, or other reliable (lnd authoritative source, indicates 
that there is a standard, minimum entry requirement of at least a bachelor's degree in a spec:ific 
specialty or its equivalent. The petitioner did not submit evidence establishing that a requirement of 
a bachelor's or higher degree in a specific spe~ialty, or its equivalent, is common to the petitioner's 
industry in positions that are both: (1) parallel to the ptoffered position; and (2) loca.ted in 
organizations that .are similar to the petitioner. the petitioner has not, therefore, satisfied the first 
alternatiVe prong of 8 C.P.R. § 214.2(h)( 4 )(Ui)(A)(2). -

Th_e petitioner aJso has not satisfied the . second alternative prong of 8 C~F.R. - § 
214.2{h)( 4)(iii)(A)(2), which provides that "an employer may show that its particular position is so 
complex or unique that it can be performed only by' an individut1l with a d~gree.'' A review of the 
record indicates that the petitioner has failed to credibly demonstrate that the duties the beneficiary 
will be responsible for on a day-to-day basis entail such complexity or uniqueness as to constitute a 
position so complex ot unique that it can be performed only' by a person with at least a bachelor's 
degree in a specific specialty. 

/ 

Specifically, the petitioner failed to demonstrate how the duties described require the theoretical and 
practical application of a body of highly specialized knowledge such that a bachelor's or higher 
degree in a specific specialty, or its equivalent, is required to perforiil them. For instance, the 
petitioner did not submit information relev(l_nt to a detailed course of study leading to a specialty 
degree and did not establish how such a curticulum is necessary to perfor:m the duties of the 
proffered position. While a few related courses may be beneficial, ot even required~ in perfoqnipg 
certain duties of the proffered position, the petitioner has failed to demonstrate how an established 
curriCulum of such courses leading to t1 baccalaureate or higher degree in a specific specialty, ot its 
equivalent, is required to perform the duties of the particular position here. 

Therefore, the evidence of record does not establish that this position is significantly different from 
other positions in the occupation such that it refutes the Handbook's inf0111J.(ltion to the effect that, 
there is a Spectrum of degrees acceptable for such positions, including degrees not in a specific 
. specialty. In other words, the record lacks sufficiently detailed information to distinguish the 
proffered position as unique from or more complex than positions that can be1 performed by persons 
withou_t at least a b(lchelor's degree in a specific specialty, or its equivalent. As the petitioner fails 
to demonstrate how the proffered position is so complex or unique relative to other positions within 
the same occupational category that do not require at least a baccala\,lreate degree in a specific 
specjalty or its equivalent for entry into the occupation in the United States, it cannot be concluded 
that the petitioner h(ls satisfied the second alternative prong of 8 C.P.R.§ 214.2(h)(4)(iii)(A)(2). 

The AAO will next address the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(3), which may be satisfied 
if the petitioner demonstrates that i,t normally requires a degree or its .equivalent for the position. 
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The record contains a copy of the petitioner's job posting for the proffered position, which states 
that · a bachelor's degree in business administration is required. As discussed in detail above, while . 
the petitioner's requirement of this general-purpose bachelor's degree m.ay be a legitimate 
prerequisite for the proffered position, the petitioner's requirement of this general-purpose degree 
does not establish requiring such a degree, without more, will not justify a fmding that the position 
qu.alifies fQr classification as a specialty occupation 

the petitioner also claims that it previously employed another individual in the proffered position; 
Tlle record contains a copy of the diploma and trapscript ·for , demonstrating that he 
holds a Master's degree in Business Administration from along with a 
copy of his Form 1099, Miscellaneous Income, for 2011. This form indicates tl1at he earned 
$10,000 in non-employee compensation, as evidenced by the entry in Box 7 of this form. 

. ' 

As correctly noted by the director, the Fol1ll 1099 establishes the payroent of non-employee 
compensation to thereby precluding a fmding that this individual was previously 
employed by the petitioner in the proffered position. Nevertheless, even if he was a former 
e~ployee of the petitioner, in the position of Import & Account Specialist, the fact that he also 
possesses a general purpose degree in busines.s administration would not permit the petitioner to 
satisfy this criterion. 

While a petitioner may believe or otherwise assert that a proffered position requires a degree, that 
opinion. alone without corroborating evidence cannot establish the position as a specialty 
occupation. ·were USCIS .limited solely to reviewing a petitioner's claimed self-imposed 
r.equirements, tllen. any i,ndividual wiyh a bachelor's degree could be brought to the Unite9 States to 
perform any occupation as long as the employer artificially created a token degree requiteme11t, 
whereby all indiViduals employed in a particular position possessed a. baccalaureate or higher 
degree iP. a specific specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In othet 
words, if a petitioner's degree requirement is only symbolic and the proffered position does not in 
fact require such a specialty degree or its equivalent to perform its duties, the occupation would ~ot 
meet the statutory or regulatory definition of a specialty occupation. See § 214(i)(l) of the Act~ 
8 C.F.R. § 214.2(h)(4)(ii) (defming the term "specialty occupation"). 

The petitioner; therefore, has failed to satisfy the criterion of 8 C.J;'.R. § 214.2(h)(4)(iil)(A)(3). 

Finally, the AAO will address the alternative criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), whi~ll is 
satisfied if the petitioner establishes that the nature of the specific duties is so speCialized and 
<;:oroplex; that kn,owl~dge required to perform them is usually associated with the attainment of a 
baccalaureate or higher degree in a specific specialty or its equivalent. 

Again, relative specialization and complexity have n<;>t been sufficiently developed by the petitioner 
as art aspect of the proffered position. The duties of the proffered position, su.cb as developing and 
lllamtaining business contacts, conducting research, and addressing questions and concerns of 
customers, .contain no indication ofa nature so specialized and complex that they require knowledge 
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usually associated with a minimum of a bachelor's degree in a specific specialty or its equivalent. 
In other words, the proposed duties h(J.ve not been described with. sufficient specificity to show that 
they are more specialized and complex than the duties of controller positions that are not u.sua1ly 
associated with at least a bachelor's degree in a specific specialty or its equivalent. 2 Therefore, the 
petitioner has not satisfied the criterion at 8 C.P.R. § 214.2(h)(4)(Hi)(A)(4). 

The petitioner has failed to establish that it has satisfied arty of the criteria at 8 C.F.R. 
§ 214.2(h)(4)(1ii)(A) and, therefore, it cannot be found that the proffered position qualifies as a 
specialty OCC\lpation. The appeal will be dismissed and the petition denied for this reason. 

'the AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner bas not provided sufficient evidence to demonstrate that the proffered position is a 
speCialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
releyant only when the job is found to be a specialty occupation. 

As discussed in this decision, the petitioner did not submit sufficient evidence reg(lrding t.he 
proffered position .to determine whether..it will require a baccalaureate or higher degree in a specific 
specialty or its equivalent. Absent this determinatiop that a baccalaureate or higher degree in a 
specific specialty or its equivalent is required to perform the duties of the proffered position, it also 
cannot qe determined whether the beneficiary possesses that degree or its equivalent. Therefore, the 
AAO need not and will not address the beneficiary's qualifications further. 

Irt visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BlA 4013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

2 The petitioner argues on appeal that the proffered position qualifie!<as a specialty occlipation on the basis 
that its duties are. so specialized and complex. However, the dudes as described lack suffidem speci(ici.ty to 
distinguish the proffered position from other operations manager positions for which a bachelor's or higher 
degree in a specific specialty, or its equivalent, is not required to perform their duties. 

Moreover, as previously noted, the petitioner has designated. the proffered position as a Level I position on 
the submitted LCA, indicating that it is an entry-level position for an employee who ·has only basic 
understanding of the occupation. See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage 
Detettnin(ltion Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at 
http://www .foreignlaborcert.doleta.gov/pdfJNPWHC _Guidance_ Revised _11_ 2009.pdf. Therefore, it is not 
credible that the position is one with specialized and complex duties, as such a higher-level position would 
be classified as a Level IV position, requiring a significantly higher prevailing wage. It is incumbent upon 
the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to 
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

( 


