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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

I. INTRODUCTION 

On the Form 1-129 visa petition, the petitioner describes itself as 21-employee medical group1 

established in 2006. In order to employ the beneficiary in what it designates as a full-time EMR 
transition analyst position at a salary of $40,000 per year,2 the petitioner seeks to classify him as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the evidence of record does not demonstrate: 
that the proffered position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceeding, the AAO finds that the evidence of record does not 
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

Beyond the decision of the director, the AAO fmds that the petitioner provided as the supporting Labor 
Condition Application (LCA) for this petition an LCA which does not correspond to the petition, in 
that the LCA was certified for a wage level below that which is compatible with the levels of 
responsibility, judgment, and independence that the petitioner claimed for the proffered position 
through its descriptions of its constituent duties? This aspect of the petition undermines the 
credibility of the petition as a whole and any claim as to the proffered position, or the duties 
comprising it, as being particularly complex, unique, and/or specialized. 

1 The petitioner provided a North American Industry Classification System (NAICS) Code of 622110, 
"General Medical and Surgical Hospitals." U.S. Dep't of Commerce, U.S. Census Bureau, North American 
Industry Classification System, 2012 NAICS Definition, "622110 General Medical and Surgical Hospitals," 
http://www.census.gov/cgi-bin/sssd/naics/naicsrc~ (last visited June 11, 2014). 

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for use with a job prospect within the "Operations Research Analysts" occupational classification, SOC 
(O*NET/OES) Code 15-2031, and a Level I (entry-level) prevailing wage rate, the lowest of the four 
assignable wage-levels. 

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004)), and it was in the course of this review that the AAO identified this issue. 
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II. LAW 

As noted, the director's sole basis for denying this petition was her determination that the proffered 
position is not a specialty occupation. To meet the petitioner's burden of proof in establishing the 
proffered position as a specialty occupation, the evidence of record must establish that the 
employment the petitioner is offering to the beneficiary meets the following statutory and regulatory 
requirements. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(l) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel posttlons 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 
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As a threshold issue, it is noted that 8 C.P.R.§ 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc. , 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.P.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this result, 8 C.P.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria 
that must be met in accordance with, and not as alternatives to, the statutory and regulatory 
definitions of specialty occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 
8 C.P.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently 
interprets the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered 
position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of a 
particular position"). Applying this standard, USCIS regularly approves H-lB petitions for 
qualified aliens who are to be employed as engineers, computer scientists, certified public 
accountants, college professors, and other such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the 
duties and responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the H-lB visa category. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. The specific duties of the position, combined with the 
nature of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the beneficiary, and determine whether the position qualifies 
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 
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III. ANALYSIS 

A. The LCA Submitted by the Petitioner in Support of the Petition 

Before addressing the director's determination that the proffered position is not a specialty 
occupation, the AAO will first address the supplemental finding it has made on appeal, which 
independently precludes approval of this petition, namely, our finding that the LCA submitted by 
the petitioner in support of this petition does not correspond to the petition, and does not establish 
that the petitioner will pay the beneficiary an adequate salary. 

The LCA submitted by the petitioner in support of the instant position was certified for use with a 
job prospect· within the "Operations Research Analysts" occupational classification, SOC 
(O*NET/OES) Code 15-2031, and at a Level I (entry-level) prevailing wage rate, the lowest of the 
four assignable wage-levels. Wage levels should be determined only after selecting the most 
relevant O*NET code classification. A prevailing wage determination is then made by selecting 
one of four wage levels for an occupation based upon a comparison of the employer's job 
requirements to the occupational requirements, including tasks, knowledge, skills, and specific 
vocational preparation (education, training and experience) generally required for acceptable 
performance in that occupation.4 

Prevailing wage determinations start at Level I (entry) and progress to a wage that is commensurate 
with that of Level II (qualified), Level III (experienced), or Level IV (fully competent) after 
considering the job requirements, experience, education, special skills/other requirements and 
supervisory duties. Factors to be considered when determining the prevailing wage level for a 
position include the complexity of the job duties, the level of judgment, the amount and level of 
supervision, and the level of understanding required to perform the job duties.5 The U.S. 
D,epartment of Labor (DOL) emphasizes that these guidelines should not be implemented in a 
mechanical fashion and that the wage level should be commensurate with the complexity of the 
tasks, independent judgment required, and amount of close supervision received as indicated by the 
job description. 

4 For additional information on wage levels, see U.S. Dep't of Labor, Emp't & Training Admin., Prevailing 
Wage Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at 
http://www .foreignlaborcert.doleta.gov/pdf/NPWHC _Guidance_ Revised _11_ 2009 .pdf (last visited June 11, 
2014). 

5 A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires a "1" 
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the 
level of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perform the job duties, a "1" (more than the usual 
education by one category) or "2" (more than the usual education by more than one category). Step 4 
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a 
"1 "or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "1" entered unless 
supervision is generally required by the occupation. 
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The Prevailing Wage Determination Policy Guidance issued by DOL states the following with 
regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, practices, and programs. 
The employees may perform higher level work for training and developmental 
purposes. These employees work under close supervision and receive specific 
instructions on required tasks and results expected. Their work is closely monitored 
and reviewed for accuracy. Statements that the job offer is for a research fellow, a 
worker in training, or an internship are indicators that a Level I wage should be 
considered. 

The petitioner has classified the proffered position at a Level I wage, which is only appropriate for a 
position requiring only "a basic understanding of the occupation" expected of a "worker in training" 
or an individual performing an "internship." That wage-level designation indicates further that the 
beneficiary will only be expected to "perform routine tasks that require limited, if any, exercise of 
judgment." However, the AAO finds that many of the duties described by counsel and the 
petitioner exceed this threshold. 

For example, in its July 11, 2013 letter, the petitioner states that this is a "critical administrative 
role." The petitioner also states that the beneficiary would be a "critical part of that process," he 
would "[c]o-manage," he would "[c]onduct regular stakeholder meetings," and that "this is a critical 
role." The petitioner also noted that "[h]is advanced degree in health care administration prepares 
[an individual] to perform the duties of an advanced administrative position." In counsel's July 24, 
2013 letter, he states that "[t]his is a complex position," and he asserts that the position requires 
"management knowledge that [will] enable him to participate in high level executive interactions 
with hospital partners." In counsel's November 5, 2013 brief, he described the position as 
"incredibly complex," and that its "complexity is beyond reasonable dispute." 

These stated duties indicate that the beneficiary will be required to exercise extensive independent 
judgment in the proffered position, which conflicts with the Level I wage-rate designation. 

The AAO, therefore, questions the level of complexity, independent judgment and understanding 
actually required for the proffered position, as the LCA was certified for a Level I entry-level 
position. This characterization of the position and the claimed duties and responsibilities as 
described by the petitioner conflict with the wage-rate element of the LCA submitted by the 
petitioner, which, as reflected in the discussion above, is indicative of a comparatively low, entry
level position relative to others within the occupation. In accordance with the relevant DOL 
explanatory information on wage levels, the selected wage rate indicates that the beneficiary is only 
required to have a basic understanding of the occupation; that he will be expected to perform 
routine tasks that require limited, if any, exercise of judgment; that he will be closely supervised 
and her work closely monitored and reviewed for accuracy; and that he will receive specific 
instructions on required tasks and expected results. Thus, the petitioner's characterizations of the 
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proffered position and the claimed duties and responsibilities conflict with the wage-rate element of 
the LCA selected by the petitioner, which, as reflected in the discussion above, is indicative of a 
comparatively low, entry-level position relative to others within the occupation. In accordance with 
the relevant DOL explanatory information on wage levels, the selected wage rate indicates that the 
beneficiary is only required to have a basic understanding of the occupation; that he will be 
expected to perform routine tasks that require limited, if any, exercise of judgment; that he will be 
closely supervised and her work closely monitored and reviewed for accuracy; and that he will 
receive specific instructions on required tasks and expected results. 

Under the H-1B program, a petitioner must offer a beneficiary wages that are at least the actual 
wage level. paid by the petitioner to all other individuals with similar experience and qualifications 
for the specific employment in question, or the prevailing wage level for the occupational 
classification in the area of employment, whichever is greater, based on the best information 
available as of the time of filing the application. See section 212(n)(1)(A) of the Act, 
8 U.S.C. § 1182(n)(1)(A); Patel v. Boghra, 369 Fed.Appx. 722, 723 (7th Cir. 2010). The LCA 
serves as the critical mechanism for enforcing section 212(n)(1) of the Act, 8 U.S.C. § 1182(n)(1). 
See 65 Fed. Reg. 80110, 80110-80111 (indicating that the wage protections in the Act seek "to 
protect U.S. workers' wages and eliminate any economic incentive or advantage in hiring temporary 
foreign workers" and that this "process of protecting U.S. workers begins with [the filing of an 
LCA] with [DOL]"). 

It is noted that the petitioner would have been required to offer a significantly higher wage to the 
beneficiary in order to employ him at a Level II (qualified), a Level III (experienced), or a Level IV 
(fully competent) level. Again, the petitioner has offered the beneficiary a wage of $40,000 per 
year, which satisfied the Level I (entry level) prevailing wage for a position falling within the 
"Operations Research Analysts" occupational category in ' the 
Salt Lake City, Utah Metropolitan Division at the time the LCA was certified.6 However, in order 
to offer employment to the beneficiary at a Level II (qualified) wage-level, which would involve 
only "moderately complex tasks that require limited judgment," the petitioner would have been 
required to raise his salary to at least $52,790 per year. The Level III (experienced) prevailing wage 
was $64,480 per year, and the Level IV (fully competent) prevailing wage was $76,170 per year.7 

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for 
the correct wage level in order for it to be found to correspond to the petition. To permit otherwise 
would result in a petitioner paying a wage lower than that required by section 212(n)(1)(A) of the 
Act, by allowing that petitioner to simply submit an LCA for a different wage level at a lower 
prevailing wage than the one that it claims it is offering to the beneficiary. Therefore, the petitioner 
has failed to establish that it would pay an adequate salary for the beneficiary's work as 
characterized by the petitioner on the Form I-129 and allied submissions and as required under the 

6 U.S. Dep't of Labor, Foreign Labor Certification Data Center, Online Wage Library, FLC Quick Search, 
"Operations Research Analysts," http://www.flcdatacenter.com/OesQuickResults.aspx?code=15-
2031&area=41620&year=14&source=l (last visited June 11, 2014). 

7 Id. 
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Act, if the petition were granted for a higher-level and more complex position than addressed in the 
LeA as claimed elsewhere in the petition. 

Additionally, this aspect of the LeA undermines the credibility of the petition, and, in particular, the 
credibility of the petitioner's assertions regarding the demands, level of responsibilities and 
requirements of the proffered position. Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies 
will not suffice unless the petitioner submits competent objective evidence pointing to where the 
truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

DOL and USeiS regulations reveal several features of the LeA-certification process that have 
material implications in USeiS review of a H-1B specialty occupation petitions, including the one 
before us now. 

DOL has stated clearly that its LeA certification process is cursory, that it does not involve 
substantive review, and that it makes the petitioner responsible for the accuracy of the information 
entered in the LCA. With regard to LCA certification, the regulation at 20 C.P.R. § 655.715 states 
the following: 

Certification means the determination by a certifying officer that a labor condition 
application is not incomplete and does not contain obvious inaccuracies. 

Likewise, the regulation at 20 C.P.R. § 655.735(b) states, in pertinent part, that "[i]t is the 
employer's responsibility to ensure that ETA [(the DOL's Employment and Training 
Administration)] receives a complete and accurate LCA." 

That the LeA-certification process does not involve a substantive review, but instead relies upon 
the petitioner to provide complete and accurate information, is highlighted by the following 
italicized-for-emphasis statement that appears at Part M, the certification section, of the standard 
LCA (ETA Form 9035/9035E): 

The Department of Labor is not the guarantor of the accuracy, truthfulness, or 
adequacy of a certified LCA. 

By the signature at part K (Declaration of Employer) of the ETA Form 9035/9035E, the petitioner 
attested, in part, "that the information and labor condition statements provided [in the LCA] are true 
and accurate." 

As the signature at Part 7 of the Form 1-129 certifies under penalty of perjury that the "this petition 
and the evidence submitted with it are true and correct" to the best of the petitioner's knowledge, 
that signature also certified that the content of the LCA filed with it and identified by the LCA or 
ETA case number at item 2 of Part 5 (Basic Information about the Proposed Employment and 
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Employer) truly and correctly matched the related aspects of the petition. However, as just 
discussed above, this appears to not be the case. 

The regulation at 8 C.P.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an LCA does not 
constitute a determination that an occupation is a specialty occupation: 

Certification by the Department of Labor [DOL] of a labor condition application in 
an occupational classification does not constitute a determination by that agency that 
the occupation in question is a specialty occupation. The director shall determine if 
the application involves a specialty occupation as defined in section 214(i)(1) of the 
Act. The director shall also determine whether the particular alien for whom H-1B 
classification is sought qualifies to perform services in the specialty occupation as 
prescribed in section 214(i)(2) of the Act.8 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 
branch, USCIS) is the department responsible for determining whether an LCA filed for a particular 
Form 1-129 actually supports that petition. See 20 C.P.R. § 655.705(b), which states, in pertinent 
part (emphasis added): 

For H-1B visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached. In doing so, the DHS determines whether the petition 
is supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification. 

The regulation at 20 C.P.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-1B petition filed on behalf of the beneficiary. Here, provided the proffered position was in 
fact found to be a higher-level and more complex position as claimed elsewhere in the petition, the 
petitioner would have failed to submit a valid LCA that corresponds to the claimed duties and 
requirements of the proffered position. That is, specifically, the LCA submitted in support of this 
petition would then fail to correspond to the level of work, responsibilities and requirements that the 
petitioner ascribed to the proffered position and to the wage-level corresponding to such a level of 
work, responsibilities and requirements in accordance with section 212(n)(1)(A) of the Act and the 
pertinent LCA regulations. 

The statements regarding the claimed level of complexity, independent judgment and understanding 
required for the proffered position are materially inconsistent with the certification of the LCA for a 
Level I, entry-level position. This conflict undermines the overall credibility of the petition. The 
AAO finds that, fully considered in the context of the entire record of proceedings, the petitioner 

8 See also 56 Fed. Reg. 61111, 61112 (Dec. 2, 1991) ("An approved labor condition application is not a 
factor in determining whether a position is a specialty occupation"). 
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failed to establish the nature of the proffered position and in what capacity the beneficiary will 
actually be employed. 

As such, a review of the LCA submitted by the petitioner indicates that the information provided 
therein does not correspond to the level of work and requirements that the petitioner ascribed to the 
proffered position and to the wage-level corresponding to such higher-level work and 
responsibilities, which if accepted as accurate would result in the beneficiary being offered a salary 
below that required by law. Thus, even if it were determined that the petitioner had overcome the 
director's ground for denying this petition (which it has not), the petition could still not be approved. 

B. Review of the Director's October 9, 2013 Decision Denying the Peti!ion 

The AAO will now address the director's finding that the proffered position is not a specialty 
·occupation. Based upon a complete review of the record of proceeding, the AAO agrees with the 
director and finds that the evidence fails to establish that the position as described constitutes a 
specialty occupation. 

In its March 25, 2013 letter of support, the petitioner states: 

The position is responsible for coordinating the Electronic Medical Records (EMR) 
update and migration project. He will work with the physicians, the hospital 
administrators, and onsite software developers to evaluate current EMR capabilities 
and coordinate improvements to the system and updates to the system. He will 
identify meaningful use requirements as dictated by the Federal Affordable Care Act 
and collaborate with users and developers to meet meaningful use thresholds. The 
svstem must coordinate between patient record information, billing information and 

financial information, and must communicate between petitioner's 
office and its four hospital clients. [The beneficiary's] primary responsibility in the 
EMR transition process will be the patient records and billing functions of the system. 

In its letter dated July 11, 2013 submitted in response to the director's RFE, the petitioner stated that 
the duties of the proffered position would include the following tasks: 

• Co-manage, with partner the patient billing and 
accounting functions of the EMR system; 

• Work with software development team, and coordinate development of software with 
physician user needs and expectations, legal requirements, industry best practices, and 
hospital partner requirements; 

• Conduct regular stakeholder meetings with physicians, developers, and hospital 
management to review progress, identify complications, and troubleshoot problems in 
development, implementation, and maintenance of system; 
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• Prepare requirements analysis and generate Business Specification and Functional 
Specification Documentation; 

• Analyze clinic operations, including records maintenance, billing pract~ces, economics, and 
other critical operational aspects to assure complex understanding of all aspects of the 
business and its partners in order; 

• Apply knowledge of company operations to assure regulatory compliance in areas of 
responsibility and interact with hospital administration and government regulators (CMS) to 
assure same; 

• Coordinate with hospital EMR vendors to assure compatibility of systems and manage 
interface development, implementation and maintenance; 

• Engage in strategic planning and analysis for regarding future expansion and 
hospital partner group expansion as it pertains Lu t;lt;cLrumc medical record system issues; 
and 

• Develop long range planning documents including cost and timeline analysis of 
development projects and growth initiatives as [they] pertains [sic] to the EMR system. 

· The AAO will now discuss the application of each supplemental, alternative criterion at 
8 C.P.R.§ 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding. 

The AAO will first discuss the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide 
variety of occupations it addresses.9 As noted above, the LCA that the petitioner submitted in 
support of this petition was certified for a job offer falling within the "Operations Research 
Analysts" occupational category. 

The Handbook states the following with regard to the duties of operations research analysts: 

Operations research analysts use advanced mathematical and analytical methods to help 
organizations solve problems and make better decisions. 

9 The Handbook, which 
http://www.stats.bls.gov/oco/. 
available online. 

is available in printed form, may also be . accessed online at 
The AAO's references to the Handbook are from the 2014-15 edition 
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Duties 

Operations research analysts typically do the following: 

• Identify and define business problems, such as those in production, logistics, or 
sales 

• Collect and organize information from a variety of sources, such as computer 
databases 

• Gather input from workers involved in all aspects of the problem or from others 
who have specialized knowledge, so that they can help solve the problem 

• Examine information to figure out what is relevant to the problem and what 
methods should be used to analyze it 

• Use statistical analysis or simulations to analyze information and develop practical 
solutions to business problems 

• Advise managers and other decision makers on the impacts of various courses of 
action to take in order to address a problem 

• Write memos, reports, and other documents, outlining their findings and 
recommendations for managers, executives, and other officials 

Operations research analysts are involved in all aspects of an organization. They help 
managers decide how to allocate resources, develop production schedules, manage 
the supply chain, and set prices. For example, they may help decide how to organize 
products in supermarkets or help companies figure out the most effective way to ship 
and distribute products. 

Analysts must first identify and understand the problem to be solved or the processes 
to be improved. Analysts typically collect relevant data from the field and interview 
clients or managers involved in the business processes. Analysts show the 
implications of pursuing different actions and may assist in achieving a consensus on 
how to proceed. 

Operations research analysts use sophisticated computer software, such as databases 
and statistical programs, and modeling packages, to analyze and solve problems. 
Analysts break down problems into their various parts and analyze the effect that 
different changes and circumstances would have on each of these parts. For example, 
to help an airline schedule flights and decide what to charge for tickets, analysts may 
take into account the cities that have to be connected, the amount of fuel required to 
fly those routes, the expected number of passengers, pilots' schedules, maintenance 
costs, and fuel prices. 
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There is no one way to solve a problem, and analysts must weigh the costs and 
benefits of alternative solutions or approaches in their recommendations to managers. 

Because problems are complex and often require expertise from many disciplines, 
most analysts work on teams. Once a manager reaches a final decision, these teams 
may work with others in the organization to ensure that the plan is successful. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed., " 
Operations Research Analysts," http://www.bls.gov/ooh/math/operations~research

analysts.htm#tab-2 (last visited June 11, 2014). 

Based on the similar duties of the proffered position and the duties of the operations research 
analysts occupational category, the AAO agrees that the proffered position falls within the 
operations research analysts occupational category. 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into the field: 

Although some employers prefer to hire applicants with a master's degree, many 
entry-level positions are available for those with a bachelor's degree. Although some 
schools offer bachelor's and advanced degree programs in operations research, many 
analysts typically have degrees in other technical or quantitative fields, such as 
engineering, computer science, mathematics, or physics. 

Because operations research is based on quantitative analysis, students need extensive 
coursework in mathematics. Courses include statistics, calculus, and linear algebra. 
Coursework in computer science is important because analysts rely on advanced 
statistical and database software to analyze and model data. Courses in other areas, 
such as engineering, economics, and political science, are useful because operations 
research is a multidisciplinary field with a wide variety of applications. 

Continuing education is important for operations research analysts. Keeping up with 
advances in technology, software tools, and improved analytical methods is vital. 

Id. at http://www.bls.gov/ooh/math/operations-research-analysts.htm#tab-4 (last visited June 11, 
2014). 

As discussed above, by virtue of its wage-level designation on the LCA, the petitioner effectively 
attested that the proffered position is entry-level in nature. According to the Handbook, a bachelor's 
degree is sufficient for many entry-level positions. Moreover, the Handbook states that "many 
analysts typically have degrees in other technical or quantitative fields, such as engineering, 
computer science, mathematics, or physics" and that "[c]ourses in other areas, such as engineering, 
economics, and political science, are useful because operations research is a multidisciplinary field 
with a wide variety of applications." 
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The field of engineering is a broad category that covers numerous and various specialties, some of 
which are only related through the basic principles of science and mathematics, e.g., nuclear 
engineering and aerospace engineering. Therefore, besides a degree in electrical engineering, it is 
not readily apparent that a general degree in engineering or one of its other sub-specialties, such as 
chemical engineering or nuclear engineering, is closely related to computer science or that 
engineering or any and all engineering specialties are directly related to the duties and 
responsibilities of the particular position proffered in this matter. 

Here and as indicated above, the petitioner, who bears the burden of proof in this proceeding, fails 
to establish either (1) that computer science, mathematics, physics, and engineering in general are 
closely related fields or (2) that engineering or any and all engineering specialties are directly 
related to the duties and responsibilities of the proffered position. Absent this evidence, it cannot be 
found that the particular position proffered in this matter has a normal minimum entry requirement 
of a bachelor's or higher degree in a specific specialty or its equivalent under the petitioner's own 
standards. Accordingly, as the evidence of record fails to establish a standard, minimum 
requirement of at least a bachelor's degree in a specific specialty or its equivalent for entry into the 
particular position, it does not support the proffered position as being a specialty occupation and, in 
fact, supports the opposite conclusion. 

Therefore, absent evidence of a direct relationship between the claimed degrees required and the 
duties and responsibilities of the position, it cannot be found that the proffered position requires a 
bachelor's degree in a specific specialty. As explained above, US CIS interprets the degree 
requirement at 8 C.P.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is 
directly related to the proposed position. USCIS has consistently stated that, although a general
purpose bachelor's degree, such as a degree in business administration, may be a legitimate 
prerequisite for a particular position, requiring such a degree, without more, will not justify a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007). 

The materials from DOL's Occupational Information Network (O*NET OnLine) do not establish 
that the proffered position satisfies the first criterion described at 8 C.P.R. § 214.2(h)( 4)(iii)(A), 
either. O*NET OnLine is not particularly useful in determining whether a baccalaureate degree in a 
specific specialty, or its equivalent, is a requirement for a given position, as O*NET OnLir1e's Job 
Zone designations make no mention of the specific field of study from which a degree must come. 
As was noted previously, the AAO interprets the term "degree" in the criteria at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proffered position. The Specialized Vocational Preparation 
(SVP) rating is meant to indicate only the total number of years of vocational preparation required 
for a particular position. It does not describe how those years are to be divided among training, 
formal education, and experience and it does not specify the particular type of degree, if any, that a 
position would require. For all of these reasons, the O*NET OnLine excerpt is of little evidentiary 
value to the issue presented on appeal. 

Nor does the record of proceeding contain any persuasive documentary evidence froin any other 
relevant authoritative source establishing that the proffered position's inclusion within the 
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occupational category is sufficient in and of itself to establish the proffered position as, in the words 
of this criterion, a "particular position" for which "[a] baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry." 

Finally, it is noted again that the petitioner submitted an LCA certified for a job prospect with a 
wage-level that is only appropriate for a comparatively low, entry-level position relative to others 
within its occupation, which signifies that the beneficiary is only expected to possess a basic 
understanding of the occupation.10 

As the evidence in the record of proceeding does not establish that at least a baccalaureate degree in 
a specific specialty, or its equivalent, is normally the minimum requirement for entry into the 
particular position that is the subject of this petition, the petitioner has not satisfied the criterion 
described at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common 
(1) to the petitioner's industry; and (2) for positions within that industry that are both: (a) parallel to 
the proffered position, and (b) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 

10 The Prevailing Wage Determination Policy Guidance (available at http://www.foreignlaborcert.doleta.gov/ 
pdf/NPWHC_Guidance_Revised_11_2009.pdf (last visited June 11, 2014)) issued by DOL Stfltes the 
following with regard to Level I wage rates: ' 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have 
only a basic understanding of the occupation. These employees perform routine tasks that 
require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
under close supervision and receive specific instructions on required tasks and results 
expected. Their work is closely monitored and reviewed for accuracy. Statements that the 
job offer is for a research fellow, a worker in training, or an internship are indicators that a 
Level I wage should be considered [emphasis in original]. 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of independent 
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted 
an LCA certified for a Level I, entry-level position. The LCA's wage-level is appropriate for a proffered position 
that is actually a low-level, entry position relative to others within the occupation. In accordance with the 
relevant DOL explanatory information on wage levels, by submitting an LCA with a Level I wage rate, the 
petitioner effectively attests that the beneficiary is only required to possess a basic understanding of the 
occupation; that he will be expected to perform routine tasks requiring limited, if any, exercise of judgment; 
that he will be closely supervised and his work closely monitored and reviewed for accuracy; and that he will 
receive specific instructions on required tasks and expected results. 
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industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quotingHird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 
Here and as already discussed, the petitioner has not established that its proffered position is one for 
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty or its equivalent. Nor are there any submissions from a professional association in the 
petitioner's industry stating that individuals employed in positions parallel to the proffered position are 
routinely required to have a minimum of a bachelor's degree in a specific specialty or its equivalent for 
entry into these positions. 

In support of its assertion that the degree requirement is common to the petitioner's industry in parallel 
positions among similar organizations, the petitioner submitted copies of two job postings, one for a 
Medical Records Administrator-TCF Intern with the and one for 
Director-Medical Records/HIM with a medical center. The petitioner as not su mitted any 
documentary evidence to establish that either of these employers are "similar" to the petitioner in 
size, scope, and scale of operations, business efforts, expenditures, or in any other relevant extent. 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 165. 

The record does not establish that the job duties of the two positions are the same or simila! as the 
proffered position. The first position is described as: 

... The intern serves in a developmental capacity as a technical specialist, he/she 
provides advisory and technical expertise on medical record and health information 
issues, and provides advice and guidance on health information management program(s) 
in relation to such issues as documentation requirements for coding/billing, liability 
issues, advance directives, informed consent, scanning processes, patient 
privacy/confidentiality, record control processes, and state reporting, etc ... 

The second position involves "planning, organizing and influencing department activities and enduring 
maintenance of hospital medical records while maintaining continuous quality improvement" and that 
the director "maintains operations within budgetary parameters" and "interacts with patients .. . " These 
duties are not the same or similar as the proffered position's duties. In addition, the first advertisement 
does not require a bachelor's degree in a specific specialty. Furthermore, the first advertisement 
requires three years of experience and the second advertisement requires three to five years of 
experience in a · HIM Department and two years minimum of HIM management/supervisory 
experience. Nor does the petitioner submit any evidence regarding how representative these 
advertisements are of the industry's usual recruiting and hiring practices with regard to the positions 
advertised. As a result, the petitioner has not established that similar companies in the same 
industry routinely require at least a bachelor's degree in a specific specialty or its equivalent for 
parallel positions.11 

11 USCIS "must examine each piece of evidence for relevance, probative value, and credibility, both 
individually and within the context of the totality of the evidence, to determine whether the fact tobe proven 
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Therefore, the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty or its equivalent that is common (1) to the 
petitioner's industry and (2) for positions in that industry that are both (a) parallel to the proffered 
position and (b) located in organizations that are similar to the petitioner. 

Next, the AAO finds that the evidence of record does not satisfy the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

In this particular case, the evidence of record does not credibly demonstrate that the duties the 
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can 
only be performed by a person with at least a bachelor's degree in a specific specialty or its 
equivalent. 

The record of proceeding does not establish relative complexity or uniqueness as aspects of the 
proffered position, let alone that the position is so complex or unique as to require the theoretical 
and practical application of a body of highly specialized knowledge such that a person'' with a 
bachelor's or higher degree in a specific specialty or its equivalent is required to perform the duties 
of that position. Rather, the AAO finds, that, as reflected in this decision's earlier quotation of duty 
descriptions from the record of proceeding, the evidence of record does not distinguish the proffered 
position from other entry-level positions falling within the "Operations Research Analysts" 
occupational category, which, the Handbook indicates, do not necessarily require a person with at 
least a bachelor's degree in a specific specialty or its equivalent to enter those positions. 

The statements of counsel and the petitioner with regard to the claimed complex and unique nature 
of the proffered position are acknowledged. Counsel states that the Affordable Care is immensely 
complex; the government struggled to implement a functioning electronic enrollment system; 
healthcare providers are required to have functioning systems for patient interface; and the proffered 
position involves constant analysis and coordination which is central to the success of implementing 
these systems. The petitioner stated in its July 11, 2013 letter that it is planning "to embark on a 
comprehensive development project" and the beneficiary is intended to be a "critical part of that 
process." However, those assertions are undermined by the fact that the petitioner submitted an 
LCA certified for a job prospect with a wage-level that is only appropriate for a comparatively low, 
entry-level position relative to others within this occupational category. The AAO incorporates 
here by reference and reiterates its earlier discussion regarding the LCA and its indication that the 
petitioner would be paying a wage-rate that is only appropriate for a low-level, entry position 

is probably true." Matter ofChawathe, 25 I&N Dec. 369,376 (AAO 2010). As just discussed, the petitioner 
has failed to establish the relevance of the job advertisements submitted to the position proffered in this case. 
Even if their relevance had been established, the petitioner still fails to demonstrate what inferences, if any, 
can be drawn from these few job postings with regard to determining the common educational requirements 
for entry into parallel positions in similar organizations in the same industry. See generally Earl Babbie, The 
Practice of Social Research 186-228 (1995). 
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relative to others within the occupation, as this factor is inconsistent with the analysis of the relative 
complexity and uniqueness required to satisfy this criterion. Based upon the wage rate selected by 
the petitioner, the beneficiary is only required to have a basic understanding of the occupation. 
Moreover, that wage rate indicates that the beneficiary will perform routine tasks requiring limited, 
if any, exercise of independent judgment; that the beneficiary's work will be closely supervised and 
monitored; that he will receive specific instructions on required tasks and expected results; and that 
his work will be reviewed for accuracy. 

Accordingly, given the Handbook's indication that typical entry-level positions located within the 
"Operations Research Analysts" occupational category do not require at least a bachelor's degree in 
a specific specialty, or the equivalent, for entry, it is not credible that a position involving limited, if 
any, exercise of independent judgment, close supervision and monitoring, receipt of specific 
instructions on required tasks and expected results, and close review would contain such a 
requirement. 

The evidence of record therefore fails to establish how the beneficiary's responsibilities and day-to
day duties comprise a position so complex or unique that the position can be performed only by an 
individual with at least a bachelor's degree in a specific specialty or its equivalent. 

Consequently, as it has not been shown that the particular position for which this petition was filed 
is so complex or unique that it can only be performed by a person with at least a bachelor's degree 
in a specific specialty or its equivalent, the evidence of record does not satisfy the second alternative 
prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree in a specific specialty or its equivalent 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and 
employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recruiting and hiring for the position. Additionally, the record must establish that a petitioner's 
imposition of a degree requirement is not merely a matter of preference for high-caliber candidates but 
is necessitated by the performance requirements of the proffered position.12 

Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation 
as long as the employer artificially created a token degree requirement, whereby all individuals 

12 Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in 
the LCA that its proffered position is a comparatively low, entry-level position relative to others within the 
same occupation. 
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employed in a particular position possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the actual 
performance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a specialty occupation. See section 214(i)(1) of the Act; 
8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation"). 

The director's May 9, 2013 RFE specifically requested the petitioner to document its past recruiting 
and hiring history with regard to the proffered position. The third section of the RFE includes the 
following specific requests for such documentation: 

• Position Announcement: To support the petitioner's contention that the position 
is a "specialty occupation," provide copies of the petitioner's present and past job 
vacancy announcements. The petitioner may also provide classified 
advertisements soliciting for the current position, showing that the petitioner 
requires its applicants to have a minimum of a baccalaureate or higher degree or 
its equivalent in a specific specialty. 

• Past Employment Practices: Provide evidence to establish that the petitioner has 
a past practice of hiring persons with a baccalaureate degree, or higher[,] in a 
specific specialty, to perform the duties of the proffered position. Indicate the 
number of persons employed in similar positions. Further, submit documentation 
to establish how many of those persons have a baccalaureate degree or higher 
and the particular field of study in which the degree was attained. 
Documentation should include copies of transcripts and pay records or Quarterly 
Wage Reports for the employees claimed to hold a baccalaureate degree in the 
specific field of study. 

The record does not include evidence of position announcements or past employment practices. 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998). 

As the record of proceeding does not demonstrate that the petitioner normally requires at least a 
bachelor's degree in a specific specialty or its equivalent for the proffered position, it does not 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Next, the AAO finds that the evidence of record does not satisfy the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in the specific specialty or 
its equivalent. 

In reviewing the record of proceeding under this criterion, the AAO reiterates its earlier discussion 
regarding the Handbook's entries for entry-level positions falling within the "Operations Research 
Analysts" occupational category. Again, the Handbook does not indicate that a bachelor's degree in 
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a specific specialty, or the equivalent, is a standard, minimum requirement to perform the duties of 
such positions. With regard to the specific duties of the position proffered here, the AAO finds that 
the record of proceeding lacks sufficient, credible evidence establishing that they are so specialized 
and complex that the knowledge required to perform them is usually associated with the attainment of 
a bachelor's degree in a specific specialty, or the equivalent. 

Finally, the AAO finds that both on its own terms and also in comparison with the three higher 
wage-levels that can be designated in an LCA, by the submission of an LCA certified for a wage
level I, the petitioner effectively attests that the proposed duties are of relatively low complexity as 
compared to others within the same occupational category. This fact is materially inconsistent with 
the level of complexity required by this criterion. 

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S. 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work under close supervision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance, 
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta. 
gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf (last visited June 11, 1014). 

The pertinent guidance from DOL, at page 7 of its Prevailing Wage Determination Policy Guidance 
describes the next higher wage-level as follows: 

/d. 

Level II (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. They perform moderately complex tasks that require limited 
judgment. An indicator that the job request warrants a wage determination at Level 
II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even this higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
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of complexity imputed to the proffered position by virtue of the petitioner's Level I wage-rate 
designation. 

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level 
reflects when compared with the two still-higher LCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

!d. 

Level III (experienced) wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
staff. They may have supervisory authority over those staff. A requirement for years 
of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's job 
offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

!d. 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 
work requiring judgment and the independent evaluation, selection, modification, 
and application of standard procedures and techniques. Such employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment's 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of 
the petitioner's submission of an LCA certified for the lowest assignable wage-level. As already 
noted, by virtue of this submission, the petitioner effectively attested to DOL that the proffered 
position is a low-level, entry position relative to others within the same occupation, and that, as 
clear by comparison with DOL's instructive comments about the next higher level (Level II), the 
proffered position did not even involve "moderately complex tasks that require limited judgment" 
(the level of complexity noted for the next higher wage-level, Level II). 
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For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 
As the evidence of record does not satisfy at least one of the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position is a specialty occupation. 
Accordingly, the appeal will be dismissed and the petition will be denied on this basis. 

V. CONCLUSION AND ORDER 

As set forth above, the AAO agrees with the director's finding that the evidence of record does not 
demonstrate that the proffered position is a specialty occupation. Beyond the decision of the 
director, the AAO finds additionally that the conflict between the LCA and the petition described 
above adversely affects the merits of this petition, because it materially undermines the credibility 
of the petitioner's statements regarding the nature and level of work that the beneficiary would 
perform. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), atfd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F.3d 683. 

The appeal will be dismissed for the above stated reasons, with each considered as an independent 
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


