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DISCUSSION: The director denied the nonimmigrant visa petition. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

In order to employ 70 unnamed beneficiaries as landscapers for a period of eight months, the petitioner, a 
landscape maintenance firm, endeavors to classify them as temporary nonagncultural workers pursuant to 
section lOl(a)(lS)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C. 5 1 10 l(a)(l S)(H)(ii)(b). 

The director denied the petition on the basis that the petitioner had failed to obtain a temporary labor 
certification from the Department of Labor (DOL), or a notice stating that such certification could not be 
made, prior to filing the H-2B petition. 

On appeal, the petitioner contends that the director erred in denying the petition. 

The regulation at 8 C.F.R. 3 214,2(h)(6)(iii)(C) states the following: 

The petitioner may not file an H-2B petition unless the United States petitioner has applied 
for a labor certification with the Secretary of Labor or the Governor of Guam within the time 
limits prescribed or accepted by each, and has obtained a labor certification determination as 
required by paragraph (h)(6)(iv) of this section. 

The regulation at 8 C.F.R. 5 214,2(h)(6)(iii)(E) states the following: 

After obtaining a determination from the Secretary of Labor or the Governor of Guam, as 
appropriate, the petitioner shall file a petition on 1-129, accompanied by the labor 
certification determination and supporting documents, with the director having jurisdiction 
in the area of intended employment. 

The regulation at 8 C.F.R. 5 214.2(h)(6)(iv)(A) stipulates that an H-2B petition for temporary employment in 
the United States be accompanied by a labor certification determination that is either: (1) a certification from 
the Secretary of Labor stating that qualified workers in the United States are not available and that the alien's 
employment will not adversely affect wages and worlung conditions of similarly employed United States 
workers; or (2) a notice detailing the reasons why such certification cannot be made. 

The instant H-2B petition was received at the service center on December 3, 2004 without a temporary labor 
certification or notice detailing the reasons such a certification could not be made. The petitioner submitted 
the temporary labor certification a few weeks later. The final determination notice from the DOL is dated 
February 1, 2005, and the temporary labor certification is valid March 1, 2005 through October 31, 2005. 
Therefore, the final determination was issued subsequent to the filing of the H-2B petition on December 3, 
2004. The petition must therefore be denied, and the director was correct to do so. 

On appeal, the petitioner contends that the regulations require only that a petitioner apply for temporary labor 
certification prior to filing a petition. 

However, neither the statute nor the regulations cited above allow for the acceptance of a temporary labor 
certification obtained subsequent to the filing of an H-2B petition. The petitioner must establish eligibility at 
the time of filing the nonimmigrant visa petition. A nonimmigrant visa petition may not be approved at a 
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As indicated above, a petitioner must establish eligibility as of the date of filing the nonimmigrant visa 
petition. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978) 

The proper procedure for correcting the error would have been to file a new Form 1-129, with proper 
filing fee. Thus, the petitioner's submission, while entitled an "amendment," was not an amendment as 
contemplated by the regulations. 

Finally, the petitioner submits a copy of an e-mail from the service center, dated July 18, 2004. In this 
e-mail, an immigration information officer notifies an attorney, who inadvertently filed an H-2B petition 
without including the temporary labor certification, that the director would match the missing document 
to the file.' 

The AAO notes that this e-mail is not a primary source of law. Moreover, the e-mail does not support the 
petitioner's argument. The e-mail does not state that a petitioner is relieved from the regulatory 
requirement that the temporary labor certification be certified prior to the filing of the H-2B petition. It 
simply states that when a petitioner forgets to include the final determination with the H-2B submission, 
and submits it at a later date as an attachment, the director will match it to the file. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 

I The AAO notes that it does not appear as though the service center sent this e-mail in conjunction with the instant 
case. 


