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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
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If you believe the law was inappropriately applied or you have additional information that you wish to have 
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decision that the motion seeks to reconsider, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The Director, California Service Center denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed the nonimmigrant petition seeking to classify the beneficiary as nonimmigrant trainee 
pursuant to section lOl(a)(l5)(H)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 lOl(a)(l5)(H)(iii). The petitioner, an engineering and land surveying firm, seeks to employ the 
beneficiary as a trainee for a period of 18 months. 

The director denied the petition concluding that the petitioner failed to establish that it has sufficiently trained 
manpower to provide the training specified. 

On appeal, counsel for the petitioner asserts that director erred in denying the petition and overlooked 
evidence that that the petitioner has engaged consultants as "training support personnel." Counsel contends 
that the petitioner established by a preponderance of the evidence that it meets all requirements for approval 
of its H-3 training program, and claims that the director applied a higher standard of proof. Counsel submits a 
brief and additional evidence in support of the appeal. 

Section 1 Ol(a)(15)(H)(iii) of the Act, 8 U.S.C. 1 lOl(a)(15)(H)(iii), provides classification for an alien 
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming 
temporarily to the United States as a trainee, other than to receive graduate medical education or training, in a 
training program that is not designed primarily to provide productive employment. 

The regulation at 8 C.F.R. $ 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

( I )  The proposed training is not available in the alien's own country; 

(2) The beneficiary will not be placed in a position which is in the 
normal operation of the business and in which citizens and resident 
workers are regularly employed; 

(3) The beneficiary will not engage in productive employment unless 
such employment is incidental and necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a career 
outside the United States. 

(B) Description of training program. Each petition for a trainee must include a 
statement which: 

( I )  Describes the type of training and supervision to be given, and the 
structure of the training program; 
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(2) Sets forth the proportion of time that will be devoted to productive 
employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will prepare the 
alien; 

(5) Indicates the reasons why such training cannot be obtained in the 
alien's country and why it is necessary for the alien to be trained in 
the United States; and 

(6) Indicates the source of any remuneration received by the trainee 
and any benefit, which will accrue to the petitioner for providing 
the training. 

(iii) Restrictions on training program for alien trainee. A training program may not be 
approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training and 
expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be used 
outside the United States; 

(E) Will result in productive employment beyond that which is incidental and 
necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic 
operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and sufficiently 
trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonimrnigrant student. 
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The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the director's 
denial letter; and (5) the petitioner's Form I-290B, Notice of Appeal or Motion. The AAO reviewed the record in 
its entirety before issuing its decision. 

The sole issue addressed by the director is whether the petitioner established that it has sufficiently trained 
manpower to provide the proposed training. The regulation at 8 C.F.R. 214.2(h)(7)(iii)(G) prohibits the 
approval of an H-3 petition where the petitioner does not established that it has the physical plant and 
sufficiently trained manpower to provide the training specified. 

The petitioner describes itself as "a full service engineering and land surveying firm," and "the leader in 
sustainable design and surveying methods in Southern California." It seeks to train the beneficiary in 
sustainable design and architecture for a period of 18 months. 

In a letter dated August 22,2007, the petitioner described its training program framework as follows: 

The 18-month training is structured to provide adequate academic instruction, practical 
instruction and field exposure. The one-of-a-kind program will be taught by industry 
practitioners, whose expertise lay but are not limited to, different areas of Sustainable Design. 

The 40-hour a week training (8 hours per day) will consist of on-site instruction, observation 
and more importantly hands-on training in construction sites. 

The Training Program is broken down into: 

40% - Academic instruction 
40% - Practical training 
20% - Research and thesis 

The petitioner indicated that the training will include a two-month introduction to sustainable development, 
six months of training in sustainable design, five months of training in sustainable energy, and five months of 
training in sustainable construction. With respect to the beneficiary's supervision, the petitioner stated: 

Due to the significant roles that trainees will play to the company's operation, the President 
himself intends to supervise the whole training program. Since he is the driving force in the 
business and he knows exactly what is needed to succeed, he wants to keep close tabs on the 
trainees from beginning to end. 

Although modules were developed with the help of individual experts in that field, the whole 
program was created and conceptualized by the President. To keep a balance and effective 
training program, [elach session andfor module will be facilitated by trainers that specializes 
[sic] in that particular area. All of them are required to submit reports and recommendations 
to the President. 
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At the conclusion of each session or module, trainee is required to meet with the President for 
either a one-on-one comprehensive interview or a practical andor hands-on test. The 
President intends to strictly monitor progress, retention and capability of trainee. 

More importantly, at two (2) of the sessions or modules will personally be facilitated by the 
Presidents [sic]. By the end of the 18-month training program the President would be able to 
gauge capability of trainee and decide which key position trainee will fill. 

The petitioner's training program includes a training schedule, which indicates that the beneficiary will 
receive five hours of "direct instruction" and three hours of "supervisedpractical instruction" daily. 

The petitioner indicated in its letter that it was attaching a copy of the resume of its full-time trainer. The 
petitioner attached the resume of its p r e s i d e n t , .  According to his resume, - 
currently serves as owner and principal engineer of the petitioning company, and in a concurrent position as 
City Engineer for the City of El Monte, California. He studied civil engineering the Philippines and United 
States, and is a registered Civil Engineer, General Contractor and Real Estate Broker. has worked 
in the civil engineering field since 1969. The resume does not indicate that the has received any 
specific education or training in sustainable design, architecture and/or engineering. 

The petitioner submitted an organizational chart which i d e n t i f i e s  as a registered civil designer and 
partner, a business managerlpartner - a civil d e s i g n e r ) ,  and a field 
supervisor -). The organizational chart depicts nine proposed positions for civil design staff, 
survey aides, an architectural designer, and two CAD drafters. The chart indicates that the petitioner utilizes 
"subcontractors - drafting structural." Finally, the chart identifies three "Consultants/Associates," including 

registered architect; mechanical, plumbing, electrical consultants; 
and m, landscape architect. 

The director issued a request for additional evidence (WE) on October 7,2007, in which she requested, inter 
alia, evidence that the petitioner has sufficiently trained and qualified manpower to provide the training 
offered. The director specifically requested a more detailed description of the type of supervision to be given 
and an explanation as to how the petitioner's president will perform his job duties as president as well as 
performing his duties as a trainer. 

In a response dated November 5,2007, counsel for the petitioner stated the following: 

Petitioner respectfully reiterates that the training program will be primarily conducted by its 
President, Engr. since he is the over-all in-charge of the company's affairs and 
very much knowledgeable in the field of sustainable design. Additionally, since the President 
is the primary Licensed California Engineer, it is incumbent upon him to be the premier 
trainor [sic] for this Training Program. 

Petitioner respecthlly states that not all Professional Engineers or Architects are advocates or 
knowledgeable in Sustainable Design. The President's primary duty when not in training is to 
oversee and supervise that the company's business affairs are in perfect situation as reported 
to him by his respective associates and consultants. 
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Similarly, since the goal of the herein Petitioner is to achieve ultimate Sustainable Design 
Management education and information, it will definitely seek the assistance and training 
support of its other consultants or associates which includes: 

a n d m  

These experts along with the President will ultimately teach, train and evaluate the Alien- 
Trainee for him to acquire the much needed skills necessary for his employment abroad. 

The director denied the petition on November 27,2007, concluding that the petitioner did not establish that it 
possesses sufficient trained manpower to provide the specified training. In denying the petition, the director 
acknowledged counsel's claim that the petitioner's president will be the primary individual providing the 
training with assistance and training support from consultants or associates. The director nevertheless 
concluded that the petitioner "has not explained how the president will be able to support his professional 
duties while providing full-time training over an extended period." 

On appeal, counsel for the petitioner asserts that the director overlooked evidence that three experts, namely 
a n d ,  along with the petitioner's president, "will ultimately teach, train 

and evaluate" the beneficiary. Counsel fkther states: 

Consequently, the Petitioner-Appellant may have three (3) regular employees, but that does 
not mean that the Petitioner-Appellant lacks sufficiently trained manpower to run the 
company's training program and simultaneously the affairs of the company. It can be noted 
that the Petitioner-Appellant is a professional company, a general partnership, established 
under the California Law, hence it is incumbent upon professional corporations to seek and 
engage the services of "CONSULTANTS" or "INDEPENDENT CONTRACTORS" who will 
not qualify or opted to stay out of the regular 9-5 hour job and with a constant control over 
their regular workload. These Consultants or Independent Contractors may be classified as 
regular consultants or contractors of the Petitioner-Appellant whose job is to supply the work 
requested based on their Independent Contractor's Agreement and Statement of Work so 
provided. 

Counsel asserts that the petitioner was forthcoming about its use of outside consultants and associates from 
the time the petition was filed. Counsel emphasizes that the petitioner has established through a 
preponderance of the evidence that its proposed training program meets all requirements imposed by the 
statute and regulations. 

As evidence of its use of consultants, the petitioner submits a resume for and resubmits its 
organizational chart. resume indicates that he is a registered architect in California, with 23 
years of experience. He indicates that his current position is "Architect Consultant" and lists the petitioner 
among eight other "present consulting jobslwork." There is no mention on his resume of any special 
education or training in the field of sustainable design and architecture. 



, WAC 08 002 50782 
Page 7 

Upon review of the evidence, the AAO concurs with the director's conclusion. The petitioner has not 
documented that it has sufficiently trained manpower to carry out the proposed training program. 

The petitioner has consistently indicated that the petitioner's president himself will be the primary trainer, and 
indicated that "two (2) of the sessions or modules will personally be facilitated by the President." The 
petitioner never indicated for which two modules the president would personally train and instruct the 
beneficiary. As the petitioner's four training modules range from two months to six months in length, at a 
minimum, the time commitment on the part of the petitioner's president would be full-time for a period of 
seven months. At most, the time commitment would be 11 months. The record shows that in addition to being 
the petitioner's partner and principal engineer and all the commitments such position entails, the petitioner's 
president is also a city engineer for the City of El Monte, California. This information, which is provided in 
r e s u m e ,  raises questions as to whether he even devotes 40 hours per week to the petitioning 
company. The AAO is not persuaded that is available to provide full-time training to the 
beneficiary for months at a time while still fulfilling his commitments as the petitioner's principal engineer 
and his position as a city engineer. 

The claim that will delegate training and instruction duties to three associates or consultants is not 
adequately supported. First, the only evidence of the petitioner's use of outside consultants is an 
organizational chart created by the petitioner, and a resume for one of the claimed consultant/instructors. 
Although counsel refers on appeal to an " Independent Contractor's Agreement and Statement of Work so 
provided," the petitioner has not, in fact, provided copies of independent contractor, consulting or other 
agreements with the three consultants who are claimed to provide the training. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

The AAO does not doubt that the petitioner may utilize the services of an architectural consultant, landscape 
architect and electricaVmechanical/plumbing company to complete its construction and land development 
projects. However, the petitioner has not documented its claim that such consultants are available and 
qualified to deliver training in sustainable design, energy and construction to the beneficiary on a full-time 
basis during the proposed 1 8-month training program. Based on a review of e s u m e ,  it is clear 
that he has many consulting clients other than the petitioner's firm and does not offer his full-time services 
exclusively to the petitioner. It also has not been established which module of the training program he would 
teach or that he has the necessary expertise to provide the training. Finally, the provision of full-time training 
s e r ~ ~ c e s  to a foreign worker, including 25 hours of weekly classroom instruction, would reasonably be outside 
the scope of a typical consulting agreement in the petitioner's field. Absent evidence of a contract or other 
agreement with the consultants to provide the training, the AAO finds the petitioner's claims unpersuasive. 
The AAO is not persuaded that the three consultants referenced by the petitioner are qualified to provide the 
intended training, that they are available to provide the training, or that they have been contracted for the 
purpose of providing the training. 

The petitioner has not submitted sufficient evidence on appeal to overcome the director's conclusions. 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 
I&N Dec. 533, 534 (BIA 1988); Matter oflaureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 



. WAC 08 002 50782 
Page 8 

17 I&N Dec. 503, 506 (BIA 1980). Accordingly, the AAO must conclude that the petitioner does not have 
sufficiently trained manpower to provide the training specified as required by 8 C.F.R. 8 214.2 (h)(7)(iii)(G). 
The appeal will be dismissed. 

Beyond the decision of the director, the AAO finds that the petitioner has not provided an adequate 
description of its training program as required by the regulation at 8 C.F.R. 214.2(h)(7)(ii)(B). The regulation 
at 8 C.F.R. 214.2(h)(7)(ii)(3)(A) prohibits the approval of a training program which deals in generalities with 
no fixed schedule, objectives or means of evaluation. The petitioner is required to describe with specificity 
the type of training and supervision to be given and the structure of the training program. 

The petitioner indicates that its training will take place over 18 months, including a two month introduction to 
sustainable development and related concepts, a 6-month module dedicated to "sustainable design," a 5-month 
module dedicated to "sustainable energy," and a 5-month module dedicated to "sustainable construction." 
The petitioner indicates that the beneficiary will receive five hours of "direct instruction" and three hours of 
"supervised or practical training" daily throughout the program, but does not indicate what either type of 
training will entail, what the beneficiary will be doing on a day-to-day basis, who will supervise the 
beneficiary during each module, or what the objectives are within each module. The petitioner has assembled 
approximately 110 pages of textbook-like material on sustainable development topics, but it has not explained 
the day-to-day nature and structure of the training. If the beneficiary will simply be learning the information 
contained in the training program book, it is unclear why it would require 25 hours of classroom training per 
week for 18 months to do so. There is no description of any kind of the proposed practical training, which the 
petitioner indicates will take place at construction sites. 

The petitioner is not required to provide an exhaustive account of how the beneficiary is to spend every 
minute of the training program. However, the petitioner has failed to provide a meaningful description, 
beyond generalities, of what the beneficiary would actually be doing, on a day-to-day basis, for much of the 
proposed training program. The petitioner has failed to set forth, with specificity, the type of training and 
supervision to be given and the structure of the program, as required by 8 C.F.R. 3 214.2(h)(7)(ii)(B)(I). The 
regulations prohibit approval of a training program which deals in generalities with no fixed schedule, 
objectives, or means of evaluation. 8 C.F.R. 5 214.2(h)(7)(iii)(A). Accordingly, the appeal petition cannot be 
approved for this additional reason. 

Another issue not addressed by the director is whether the petitioner established that the training to be 
provided is available in the beneficiary's home country of the Philippines. The AAO acknowledges the claim 
that the beneficiary would be employed by a future Philippines affiliate of the U.S. company and therefore 
requires training at the petitioner's headquarters in the United States. However, the petitioner has not 
established that its business practices are so unique that it has developed its own approach to the field of 
sustainable design and development, nor has it corroborated its claim that it is "leading" in this field in 
Southern California. The concepts and principles involved, based on the petitioner's descriptions of its 
training modules, do not appear to be specific to the petitioning company. Furthermore, while the petitioner 
has submitted a job offer letter from a Filipino company, wishing to hire the 
beneficiary as its Sustainable Design Manager, the letter only refers to "future joint venture projects" between 
the two companies. The AAO cannot conclude that the training to be provided is proprietary or unique to the 
petitioning organization. 
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In addition, the petitioner was requested to submit: (1) copies of publications discussing the lack of 
availability of training in the Philippines; (2) letters from professional, business or trade organizations stating 
their knowledge of the petitioner's training program and the lack of availability of the training in the 
Philippines; and (3) affidavits or declarations from recognized authorities certifying as to the unavailability of 
the training in the Philippines. 

The petitioner submitted the following evidence in response: 

An Asian Development Bank (ADB) Technical Assistant Report published in 2005, 
titled "Republic of the Philippines: Strategy for Sustainable Aquaculture Development 
for Poverty Reduction Project." 
A resume for ~ r c h i t e c t    he petitioner indicates that she was 
"educated outside the Philippines to acquire such skills in sustainable design 
management. 
An excerpt from the website of the Denver Chapter of the American Institute for 
Architects, as evidence of "the expertise of Americans in sustainable design." 
Evidence that the Philippines Technical Education and Skills Development Authority 
does not off technical-vocational training in sustainable design. 
Evidence that the petitioner searched the curricula of two engineering schools in the 
Philippines and found no evidence of existing courses or programs in Sustainable Design 
Management. 

The AAO finds all of the above evidence to be unpersuasive. The ADB publication relates to fishing and 
aquaculture industries and is unrelated to the petitioner's area of operation. The fact that , an 
architect from the Philippines, was educated in sustainable design outside of the Philippines is not indicative 
of the unavailability of the training in that country. The excerpt for the AIA website does not mention the 
Philippines or the availability of training in sustainable design in that country. The AAO would not expect to 
find a vocational or university degree program in architecture or engineering specifically titled "Sustainable 
Design Management," even in the United States. The fact that the petitioner's search for such a specific 
program returned no results is not sufficient evidence that such training does not exist in the Philippines. The 
petitioner did not, for example, offer letters or opinions fiom architecture or engineering professors or 
professional architecture or engineering organizations in the Philippines. 

Finally, the petitioner submitted a letter from - Head Consultant, Industrial 
~ s ~ c h o l o g y  for Top Ladder Consultancy, which is located in the Philippines. - states that she 
has more than 12 years of experience in human resources, training and business consulting and has "not 
conducted, performed nor designed a Training Program on Sustainable Design and Planning Management 
Training for the Design, Engineering and Architectural Industry." She indicated that any businesses that offer 
such training would not offer their programs to the public, while any university training in engineering or 
architecture would be "purely academic." 

The AAO finds d e c l a r a t i o n  to be unpersuasive. According to her resume, she has no 
background in the field of architecture, engineering or sustainable design and she cannot be considered a 
recognized authority in the field. The AAO may, in its discretion, use as advisory opinion statements 
submitted as expert testimony. However, where an opinion is not in accord with other information or is in 
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any way questionable, the AAO is not required to accept or may give less weight to that evidence. Matter of 
Caron International, 19 I&N Dec. 79 1 (Comrn. 1988). 

The question to be addressed when attempting to satisfy 8 C.F.R. $8 214.2(h)(7)(ii)(A)(l) and 
214.2(h)(7)(ii)(B)(5) is not whether similar training would take longer in the beneficiary's home country, or 
whether such training would be inferior to that available in the United States. Whether similar training in the 
beneficiary's home country would take longer to complete or would be inferior is not material; the question is 
whether the training is unavailable anywhere in the beneficiary's home country, irrespective of whether it 
would be provided by the petitioner or another entity. The fact that a training program offered by a United 
States employer is better than a similar program in a foreign country does not establish eligibility under this 
regulation. 

An application or petition that fails to comply with the technical requirements of the law may be denied by the 
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative 
grounds, a plaintiff can succeed on a challenge only if she shows that the AAO abused it discretion with 
respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 
at 1043. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


