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DISCUSSION: The director denied the nonirnmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed. 

The petitioner is engaged in shipbuilding and it seeks to continue to employ the beneficiaries as 
welders pursuant to section lOl(a)(l5)(H)(ii)(b) of the Immigration and Nationality Act, 
8 U.S.C. 5 1 lOl(a)(H)(ii)(b), for the period from October 1, 2008 until April 1, 2009. The 
Department of Labor (DOL) determined that the petitioner had submitted insufficient evidence 
for the issuance of a temporary labor certification. The director determined that the 
countervailing evidence submitted by the petitioner was insufficient to overcome the DOL's 
decision. 

On October 31, 2008, the petitioner submitted a motion to reopedreconsider to the director 
which was subsequently dismissed by the director on February 9, 2009. The petitioner then 
submitted the Form I-290B on February 23, 2009. The petitioner marked the box at part two of 
the Form I-290B to indicate that a brief and/or evidence would be sent within 30 days. The 
appeal brief was never received by the AAO; thus, the AAO deems the record complete as 
currently constituted. 

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party 
concerned fails to identify specifically any erroneous conclusion of law or statement of fact for 
the appeal. 8 C.F.R. 5 103.3(a)(l)(v). 

On the Form I-290B, the counsel for the petitioner states the following: 

We submit the enclosed supplemental documents to request a favorable finding, 
upon your reconsideration, that these employees are needed for a temporary period, 
due to a one-time need, based on the damages caused by Hurricane Gustav and Ike. 
Our operations on the construction side still require additional internal labor for such 
positions, welders, who are not available. 

The work generated by the clean up is beyond the normal capacity of our facilities, 
and has created a one-time, temporary peak-load occurrence in labor needs. 
Extensive wind, storm, and flood damage resulted fiom Hurricane Gustav, then 
Hurricane Ike. Our production schedule is expected to be delayed. We have been 
experiencing a standstill in the area of servicing our customers in order to divert our 
crew for clean up and restoration work. We require additional labor to continue 
production whose demand was already at its peak prior to hurricane. 

In regards to the director's conclusions that the petitioner failed to submit sufficient evidence to 
show the petitioner's need for the services or labor is a peakload need, the petitioner fails to 
identify any erroneous conclusion of law or statement of fact for the appeal. As no additional 
evidence is presented on appeal to overcome the decision of the director, the appeal will be 
summarily dismissed in accordance with 8 C.F.R. 8 103.3(a)(l)(v). 
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In addition, the instant petition was filed on July 7, 2008. According to the documentation 
submitted by the petitioner, Hurricane Gustav "made landfall through South Louisiana on 
August 30, 2008," and Hurricane Ike "made landfall around September 12, 2008." Both 
Hurricanes occurred after the instant petition was filed, thus, the peakload need discussed on the 
Form I-1290B which occurred due to the effects of the two hurricanes, was not existent at the 
time the instant petition was filed. The petitioner must establish eligibility at the time of filing 
the nonimmigrant visa petition. 8 C.F.R. tj 103.2(b)(l). A visa petition may not be approved at a 
future date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of 
Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is summarily dismissed. The petition is denied. 


