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DISCUSSION: The service center director denied the nonirnmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a construction company that seeks to employ the beneficiary as a trainee for a 
period of eighteen months. The petitioner, therefore, endeavors to classifL the beneficiary as a 
nonimmigrant worker trainee pursuant to section 101 (a)(l5)(H)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1 101 (a)(l 5)(H)(iii). 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; 
(2) the director's request for evidence (RFE); (3) the petitioner's response to the director's WE; (4) the 
director's denial letter; and, (5) the Form I-290B and supporting documentation. The AAO reviewed 
the record in its entirety before issuing its decision. 

The director denied the petition on multiple grounds: (1) that the petitioner had failed to demonstrate 
that the proposed training is unavailable in the Philippines, the beneficiary's home country; and, (2) 
that the petitioner had failed to establish that the proposed training program does not deal in 
generalities with no fixed schedule, objectives, or means of evaluation. On appeal, counsel contends 
that the director erred in denying the petition. 

Section 101 (a)(l5)(H)(iii) of the Act, 8 U.S.C. tj 1 1 Ol(a)(15)(H)(iii), provides classification for an 
alien having a residence in a foreign country, which he or she has no intention of abandoning, who is 
coming temporarily to the United States as a trainee, other than to receive graduate medical 
education or training, in a training program that is not designed primarily to provide productive 
employment. 

The regulation at 8 C.F.R. 5 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

(1) The proposed training is not available in the alien's own 
country; 

(2) The beneficiary will not be placed in a position which is in 
the normal operation of the business and in which citizens 
and resident workers are regularly employed; 

(3) The beneficiary will not engage in productive employment 
unless such employment is incidental and necessary to the 
training; and 

(4) The training will benefit the beneficiary in pursuing a career 
outside the United States. 
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(B) Description of training program. Each petition for a trainee must 
include a statement which: 

( I )  Describes the type of training and supervision to be given, 
and the structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will 
prepare the alien; 

(5) Indicates the reasons why such training cannot be obtained in 
the alien's country and why it is necessary for the alien to be 
trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit, which will accrue to the petitioner for 
providing the training. 

(iii) Restrictions on training program for alien trainee. A training program may 
not be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or 
enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training 
and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be 
used outside the United States; 

(E) Will result in productive employment beyond that which is incidental 
and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of 
domestic operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 
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(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonirnrnigrant student. 

In its letter of support, dated February 21,2008, the petitioner outlined its business plans as follows: 

The steady growth in the construction industry, which has been favorable to [the 
petitioner] due to the demand for our services in construction and modernization 
projects, has also enabled our company to potentially broaden our business overseas. . 
. . As such, [the petitioner is currently negotiating the establishment of a branch 
company in the Philippines. According to our market analysis, a growing economics 
in the Philippines will provide a very good potential market share. 

As a result of the high demand and low investment costs, [the petitioner] is seeking to 
open a banking office in the Philippines. However, to do so, we require a 
responsible, knowledgeable, and qualified individual to manage our operations. We, 
therefore, have invited [the beneficiary], who is highly educated and professional, to 
enroll in our training program as Information Technology Project Manager. 

The petitioner also explained the structure of its training program as follows: 

The training program teaches professional project managers a variety of tools from 
how to research for in-depth product knowledge to construction design, site 
coordination, project management and client relationships. Furthermore, trainees will 
be equipped with the tools and techniques necessary to manage effectively with an 
emphasis on the unique issues encountered in the construction 
business . . . 

Trainees will undergo academic instruction and practical training for 30 hours per 
week, for a total of 18 months. Approximately 80% will be devoted to classroom 
training, while the other 20% will be practical training. The academic training 
involves studying the materiaIs provided by the company with respect to the policies 
and operating procedures. This program is not designed to produce any productive 
employment. However, some productive employment (less than 10%) may result in 
the practical training portion as trainees will be required to perform some supervised 
on the job training for the purpose of linking theoretical and practical skills. 

The petitioner submitted an outline of the training program which is broken down into the following 
five phases: (1) Company Overview (4 weeks); (2) The Project Management Officer (PMO) (20 
weeks); (3) Cost Control (20 weeks); (4) Overseas PMO Development (20 weeks); and (5) Review 
(8 weeks). 

The petitioner stated that the trainee will be supervised by the President, two Project Managers, and 
the Comptroller. 
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On April 10, 2008, the director sent a request for additional information regarding the specifics of 
the training program, the availability of this type of training in the beneficiary's home country, and 
evidence that the training will help the beneficiary obtain a career abroad. In the petitioner's 
response letter, dated June 17, 2008, the petitioner explained that the training program is not 
available in the Philippines and stated the following: 

The need for training in the United States is necessary to provide trainees maximum 
direct exposure to our company technology, business processes and the general 
management responsibilities of overseeing a company. [The petitioner] emphasizes 
our ability to established effective communication between subcontractors and 
maintain outstanding safety records. We will introduce the trainee to the policies of 
our company as well as different aspects of management duties and tasks that are 
specific to our company such as our corporation's ability to keep pace with new 
technology. We are constantly developing new and more innovative methods of 
incorporating new technology with our logistics. The trainee will learn the software 
that [the petitioner] uses in its everyday operations, such as: Dodge on-screen take-off 
for building plans, Auto cad for computer aided design and Sage Timberline Office, 
which is used by both jobsites' and our company's administrative department for 
payroll, job costing and other administrative tasks. Exposure to this level of 
technology is not available in the trainee's home country. 

The petitioner reiterated the information previously submitted about the training program, including 
the goals of the training, the trainers, the evaluation process, the materials utilized for the training 
and the subject matter. The petitioner also explained that the training will help the beneficiary find a 
career abroad as a project manager for the petitioner abroad, and because the construction business is 
growing the Philippines. 

The issue on appeal is whether the petitioner has met its burden of proof in establishing that it has 
complied with 8 C.F.R. 214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(5). The regulation at 
8 C.F.R. 5 214.2(h)(7)(ii)(A)(l) requires the petitioner to demonstrate that the proposed training is 
not available in the alien's own country, and 8 C.F.R. 9 214.2(h)(7)(ii)(B)(5) requires a statement 
from the petitioner indicating the reasons why the proposed training cannot be obtained in the alien's 
home country and why it is necessary for the alien to be trained in the United States. 

The question to be addressed when attempting to satisfy 8 C.F.R. $5  214.2(h)(7)(ii)(A)(l) and 
214.2(h)(7)(ii)(B)(5) is not whether the petitioner offers this training in the alien's home country. 
Whether the petitioner itself offers similar training in the beneficiary's home country is not the issue; 
the question is whether the training is unavailable anywhere in the beneficiary's home country, 
irrespective of whether it would be provided by the petitioner or another entity. 

In the present case, however, the entire reason for creation of the training program is to train the 
beneficiary on the petitioner's own business practices. Moreover, the petitioner in this particular 
case has submitted evidence to demonstrate that its business practices are sufficiently unique that 
such knowledge could not be obtained at another facility. The AAO finds that, in this particular 
case, the petitioner has established that the proposed training is not available in the Philippines, and 
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finds that the petitioner has satisfied 8 C.F.R. §§ 214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(5). 
Therefore, the petitioner has overcome the grounds of the director's denial, and the director's 
decision to the contrary is withdrawn. 

However, the petition as presently constituted may not be approved. The regulation at 
8 C.F.R. 5 214.2(h)(7)(2)(A)(4) requires the petitioner to demonstrate that the proposed training will 
benefit the beneficiary in pursuing a career outside the United States. As noted above, the AAO has 
found the petitioner in compliance with 8 C.F.R. $8  214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(5). 
Again, the question to be addressed when attempting to satisfy these two criteria is not whether the 
petitioner offers this training in the alien's home country. Whether the petitioner itself offers similar 
training in the beneficiary's home country is not the issue; the question is whether the training is 
unavailable anywhere in the beneficiary's home country, irrespective of whether it would be 
provided by the petitioner or another entity. 

In the present case and also as noted above, the entire reason for creation of the training program is 
to train the beneficiary on the petitioner's own business practices. Having made such a 
demonstration, the petitioner is compelled to further demonstrate that there is a setting in which the 
beneficiary will be able to use her newfound knowledge. Since her newfound knowledge (the 
knowledge that cannot be obtained in the Philippines) will be specific to the petitioner, an operation 
run by the petitioner would be the only setting in which she would be able to use the knowledge. 

The petitioner has asserted that the beneficiary will aid it in establishing operations in the 
Philippines. A petitioner must establish eligibility at the time of filing the nonimmigrant visa 
petition. A visa petition may not be approved based on speculation of future eligibility or after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 
17 I&N Dec. 248 (Reg. Comm. 1978). In this particular case, since the proposed training is specific 
to the petitioner, and the only setting in which the beneficiary would utilize her skills would be for 
the petitioner in the Philippines, the petitioner must document that it actually has plans to commence 
operations in the Philippines upon completion of the training. The record, as presently constituted, 
contains no information or evidence of the petitioner's expansion plans, beyond training the 
beneficiary. Nor has the petitioner submitted any evidence, beyond the assertions of record, to 
demonstrate that it is in the process of setting up operations in the Philippines. Going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)). The petitioner has not satisfied 8 C.F.R. fj 214.2(h)(7)(2)(A)(4). Therefore, 
the petition may not be approved at this time. 

The director also found that the petitioner had failed to submit evidence that the training program 
does not deal with generalities with no fixed schedule, objectives, or means of evaluation. The 
regulation at 8 C.F.R. 214.2(h)(7)(iii)(A) precludes approval of a petition where the petitioner 
submits a training program that deals in generalities with no fixed schedule, objectives, or means of 
evaluation. 

The petitioner has not established that its training program does not deal in generalities. Much of the 
information submitted by the petitioner is vague in nature and leaves the AAO with very little idea 
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of what the beneficiary would actually be doing on a day-to-day basis. The program is a eighteen 
month training program but the petitioner's outline of the program consists of eight pages. The 
petitioner's description of how the beneficiary would spend each phase of the training program is 
described in a few sentences. The vague, generalized description of the training program does not 
explain what the beneficiary would actually be doing on a day-to-day basis. Nor has the petitioner 
explained how the different phases would be divided among the portions of the training program 
devoted to classroom training, written and oral presentation, and practical training. The petitioner is 
not required to provide an exhaustive account of how the beneficiary is to spend every minute of the 
training program, but the description provided is inadequate. Again, the petitioner has failed to 
provide a meaningful description, beyond generalities, of what the beneficiary would actually be 
doing, on a day-to-day basis, for much of the proposed training program. It has failed to establish 
that its proposed training program does not deal in generalities. It has not satisfied 8 C.F.R. 5 
2 14.2(h)(7)(iii)(A). 

In addition, the petitioner did not provide sufficient explanation of how the beneficiary will be 
evaluated throughout the training program. It is not clear on what the beneficiary will be tested, as 
the training program outline only provides a general explanation of topics to be discussed but does 
not provide a syllabus that will be followed, information on how the material will be taught, 
information on the assignments that will be assigned to the beneficiary or materials that the 
beneficiary will use in order to learn the topics to be discussed. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afyd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

The AAO finds that the petition was properly denied and, for the reasons set forth in the preceding 
discussion, will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


