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ON BEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. fj 103.5 for the 
specific requirements. All motions must be submitted to the ofice that originally decided your case by filing a 
Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 days of the 
decision that the motion seeks to reconsider, as required by 8 C.F.R. fj 103.5(a)(l)(i). 

' John F. Grissom 
)Acting Chief, Administrative Appeals Office 



- WAC 07 222 50242 
Page 2 

DISCUSSION: The Director, California Service Center denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner operates a dental practice. It seeks to employ the beneficiary a technical dental equipment 
trainee for a period of 24 months. The petitioner, therefore, endeavors to classify the beneficiary as 
nonimmigrant trainee pursuant to section 10l(a)(l S)(H)(iii) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 1 lOl(a)(lS)(H)(iii). 

The director denied the petition, concluding that the petitioner failed to establish that it has sufficient trained 
manpower to provide the training specified, as required by 8 C.F.R. 5 214.2@)(7)(iii)(G). 

On appeal, counsel for the petitioner contends that the director erred in denying the petition. Counsel contends 
that the director was careless in reviewing the evidence submitted and failed to acknowledge key 
documentation. Counsel submits a brief, but no additional evidence, in support of the appeal. 

Section 10 l(a)(l S)(H)(iii) of the Act, 8 U.S.C. 5 1 I01 (a)(l5)(H)(iii), provides classification for an alien 
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming 
temporarily to the United States as a trainee, other than to receive graduate medical education or training, in a 
training program that is not designed primarily to provide productive employment. 

The regulation at 8 C.F.R. tj 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien t r a i n e e  

(A) Conditions. The petitioner is required to demonstrate that: 

( I )  The proposed training is not available in the alien's own country; 

(2) The beneficiary will not be placed in a position which is in the 
normal operation of the business and in which citizens and resident 
workers are regularly employed; 

(3) The beneficiary will not engage in productive employment unless 
such employment is incidental and necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a career 
outside the United States. 

(B) Description of training program. Each petition for a trainee must include a 
statement which: 

( I )  Describes the type of training and supervision to be given, and the 
structure of the training program; 
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(2) Sets forth the proportion of time that will be devoted to productive 
employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will prepare the 
alien; 

(5) Indicates the reasons why such training cannot be obtained in the 
alien's country and why it is necessary for the alien to be trained in 
the United States; and 

(6) Indicates the source of any remuneration received by the trainee 
and any benefit, which will accrue to the petitioner for providing 
the training. 

(iii) Restrictions on training program for alien trainee. A training program may not be 
approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training and 
expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be used 
outside the United States; 

( E )  Will result in productive employment beyond that which is incidental and 
necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic 
operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and sufficient 
trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonimmigrant student. 
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The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the director's 
denial letter; and (5) the petitioner's Form I-290B and supporting brief from counsel. The AAO reviewed the 
record in its entirety before issuing its decision. 

The sole ground for denial of the petition was the petitioner's failure to establish that it has sufficient trained 
manpower to provide the proposed training. The regulation at 8 C.F.R. 214.2(h)(7)(iii)(G) prohibits the 
approval of a training program if the petitioner cannot establish that it has the physical plant and sufficient 
trained manpower to provide the training specified. 

As a preliminary matter, the AAO emphasizes that the petitioner did establish that it has the physical plant to 
provide the proposed training. Counsel notes on appeal that the director stated on page three of her notice of 
decision that the petitioner "does not have the physical premises or sufficient trained manpower to provide the 
training specified," but later stated on page four that "the petitioner has the physical premises to provide the 
training." Counsel asserts that such contradictory statements reveal a lack of attention on the director's part 
and contends that this error is adequate grounds to overturn the decision. 

The AAO disagrees. While the director's apparently conflicting statements are regrettable, the AAO finds the 
error to be harmless. The director should have included a specific citation to 8 C.F.R. § 214.2(h)(7)(iii)(G) on 
page 3 of the decision for clarification purposes. Regardless of whether the petitioner failed to submit 
evidence that it has the required physical premises, the required trained manpower, or both, the director's 
determination was that this regulatory requirement was not met. It is evident based on a review of the decision 
in its entirety that the directors' sole ground for denial was the lack of sufficient manpower to provide the 
training, rather than the lack of physical premises. The deficiencies in the petitioner's evidence in this regard 
were clearly and specifically addressed in the decision. 

The nonimmigrant petition was filed on July 23, 2007. The petitioner outlined its training program in a letter 
dated June 21, 2007. According to the petitioner, the beneficiary will receive 24 months of full-time training 
in dental technology at the petitioner's dental office. The petitioner stated on Form 1-129 that it has three 
employees. 

The petitioner indicated that "the instructor" will explain and demonstrate on-the-job tasks and activities for 
the trainee, who will observe the instructor, and then perform the same tasks under supervision. The petitioner 
indicated that the "trainee's supervisor will assign all trainers and department supervisors as necessary," and 
provide "immediate feedback and evaluation in written form." The petitioner did not identify with specificity 
the identity or position titles of its instructors, trainers or department supervisors. 

Accordingly, the director issued a request for evidence on August 1, 2007. The director requested, inter alia, 
the following: 

List the total number of trainers on the petitioner's training staff. If the petitioner does not 
employ full-time trainers, indicate if the duties of the trainer are collateral and describe the 
work the trainers normally do when not performing in a training capacity. Indicate exactly 
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who will give the classroom training and who will provide on-the-job training. Explain how 
the petitioner will evaluate the alien's performance during the training program. 

The director also requested a copy of the petitioner's organizational chart, a company profile, and a list of all 
employees by name and job title. 

In a response dated October 22, 2007, counsel for the petitioner stated the following: 

Please note that the company has a staff of 4 full-time employees who are all U.S. citizens. 
However, the training will be provided by Patterson Dental Equipment Company. The 
Petitioner has a long standing relationship with this company for their dental equipment 
supplies. This company has agreed to provide a series of technicians for the various 
equipment to train [the beneficiary] on the equipment in question. 

In support of this statement, the petitioner provided general corporate information printed from the public 
website of Patterson Dental and an excerpt from the on-line store of Patterson Office Supplies showing a 
selection of dental practice-related books and sofhvare (with no accompanying evidence that the materials 
were purchased by the petitioner). The petitioner also submitted a copy of her State of Illinois Form UI-3/40 - - 
for the third quarter of 2007, which indicates the names of two e m p l o y e e s ,  and- 

The field in which the petitioner is to indicate the total wages paid to employees is blank. The 
petitioner did not submit an organizational chart or identify the employees' job titles. 

The director denied the petition on October 3 1, 2007, concluding that the petitioner failed to establish that it 
has sufficiently trained manpower to provide the training specified. In denying the petition, the director 
acknowledged the petitioner's assertion that technicians employed by Patterson Dental Equipment Co. would 
provide the training, but observed that the petitioner failed to submit any documentary evidence to support 
these claims. The director further determined that the petitioner failed to support her claims that the business 
has four full-time employees. The director noted that only two employees in addition to the petitioning dentist 
were documented, and that the petitioner filed to provide information regarding their job titles and duties. 

On appeal, counsel for the petitioner asserts that the director erred in denying the petition based on the 
petitioner's failure to demonstrate that it has sufficient manpower to provide the training. Counsel asserts that 
"there is no statutory requirement that a business have a specific amount of employees in order to be eligible 
for sponsoring H-3 trainees," and contends that the director failed to consider the scope of the business or all 
of the documentation submitted. 

Counsel emphasizes that the petitioner explained that it has purchased its equipment for years from Patterson 
Dental Equipment company, and asserts that the petitioner submitted brochures and invoices to show the 
purchase of this equipment.' Counsel further contends that the promotional materials submitted indicate that 
Patterson Dental provides training on the equipment to sell as part of the service they offer, and that "the 

1 The AAO notes that the only documentation in the record that references Patterson Dental Equipment is 
general information printed from the company's public web site. The record does not contain invoices for the 
petitioner's purchase of equipment from Patterson, nor does it contain product brochures. 
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equipment is so expensive that it is reasonable to expect the seller to provide this training service." Counsel 
further explains: 

[Tlhe petitioner's statement t h a t  will provide this training to the beneficiary is not 
merely a statement, but based on years of experience with this company. Additionally, according 
to the very comprehensive training plan provided by the Petitioner, much of the training is with 
observation on the running of the equipment, which the current employees of the petitioner could 
easily provide without disruption of their own respective duties. Moreover, the petitioner stated 
that should additional personnel be needed at some point in the training period, then they would 
have no problem with hiring additional technicians temporarily to provide it. 

Counsel concludes by asserting that, based on a review of the training program it "should have been obvious," 
that the petitioner is "serious" about providing the training. 

Upon review, and for the reasons discussed herein, counsel's assertions are not persuasive. The petitioner has 
failed to establish that it has the personnel to provide the training specified in the petition. In arriving at this 
conclusion, the AAO first notes the evolving nature of the petitioner's description of who will conduct the 
training. The petitioner's training plan refers to an instructor who will demonstrate equipment operation 
procedures to the beneficiary, observe her use of such equipment, and constantly evaluate her technique. The 
training plan indicates that the trainee will have a supervisor who will assign "trainers and department 
supervisors." The information was excessively vague and it is evident based on the petitioner's evidence as a 
whole that the company employs no dedicated instructors, trainers or department supervisors. The petitioner 
operates a three-person dental oflice, which likely includes one dentist, one hygienist or technician and one 
receptionist. 

In response to the director's request for evidence, counsel for the petitioner indicated that all training would be 
provided by a third-party dental equipment supply company. The only evidence submitted in support of this 
statement was an excerpt fi-om Patterson Dental's website. There is no evidence that the petitioner has even 
purchased equipment from this company, much less entered into an agreement to have the equipment 
company's technicians provide 24 months of full-time training to the beneficiary according to the 
requirements of an H-3 caliber training program. 

Furthermore, the director specifically requested detailed information as to exactly who would provide the 
different components of the training, and who would supervise and evaluate the beneficiary. Counsel's 
unsupported assertions that the training would be provided by a series of unknown technicians provided by a 
company with no documented relationship with the petitioner fell significantly short of adequately responding 
to the director's request. Without documentary evidence to support the claim, the assertions of counsel will 
not satisfL the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The petitioner has not submitted any evidence on appeal to overcome the deficiencies cited by the director. 
Counsel notes that Patterson Dental's website indicates that the company provides training and implies that it 
was reasonable to assume that training would be provided given the value of the equipment. While the AAO 
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does not doubt that the equipment provider is able to provide some training to the dental practices who 
purchase its equipment, the record remains devoid of evidence that the petitioner has actually purchased its 
equipment from this provider. Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soflci, 22 I&N Dec. 158, 165 
(Comm. 1 998) (citing Matter of Treasure Crafl of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Moreover, if the petitioner is already using such equipment in its practice, it is reasonable to believe that its 
employees have already received any required training normally provided by the equipment provider. The 
provision of two years of training, supervision and evaluation to a Romanian trainee with no prior experience 
with advanced equipment would appear to be an unusual circumstance that would go above and beyond the 
type of training ordinarily offered by an equipment supply company. Furthermore, the training program 
includes several components, many two weeks in length, which are lecture only, rather than hands-on lessons 
in the practical use of advanced equipment. In addition, some of the proposed training will include topics in 
general dentistry, such as universal tooth numbers, rather than on the use of equipment. The AAO is not 
persuaded that the equipment company personnel would deliver lectures or provide training in general 
dentistry. In light of these facts, the AAO is not persuaded that there is an agreement in place between the 
petitioner and Patterson Dental for the provision of all of the training specified in the petitioner's plan. Absent 
evidence of some formal agreement between the parties, the petitioner has not established that external 
personnel would provide the training. 

Finally, counsel suggests on appeal that it was implied in the training program that the beneficiary would 
spend "much of her training" merely observing the petitioner's own employees in the use of the equipment, 
and that the petitioner's own employees could easily provide this type of training without disruption to their 
normal duties. This statement appears to conflict with counsel's previous statement that all training would be 
provided by Patterson Dental. Also, as noted above, the petitioner's original plan specifically referred to "the 
instructor," multiple trainers and a "department supervisor," and never mentioned that regular employees 
would in fact fulfill these roles. Furthermore, as noted by the director, the petitioner has not adequately 
documented its number of employees, or their job titles and duties. Notwithstanding counsel's claims 
regarding the "minimal disruption" to the petitioner's operations, the petitioner's plan indicates that the 
beneficiary will spend approximately four hours per day under close observation performing work that will 
not be considered productive labor. It is unclear how a three-person dental office could reasonably afford to 
have one employee devoting this large amount of time to supervising non-productive labor in the office and 
still serve the practice's patients efficiently. Furthermore, it does not seem feasible that any employee could 
devote eight hours per day to providing lectures to the trainee for two weeks at a time without disruption to 
his or her duties, Such blocks of lecture instruction comprise a considerable portion of the 24 month training 
program. 

The AAO will not accept vague, conflicting and unsupported statements regarding the beneficiary's 
supervision and the petitioner's ability to provide the training. Again, going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Sofici, 22 I&N Dec. at 165. It is incumbent upon the petitioner to resolve any inconsistencies in 
the record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will 
not suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter 
of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Counsel's blanket statement on appeal that it should be 
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"obvious" that the petitioner is serious about providing the training is not an adequate substitute for 
establishing that the petitioner has sufficient manpower to provide the training specified. 

For all of these reasons, the petitioner has failed to satisfy the provision at 8 C.F.R. 5 214.2(h)(7)(iii)(G). 
Accordingly, the appeal will be dismissed. 

Beyond the decision of the director, the AAO finds that the petition may not be approved for an additional 
reason. 

The regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(A) precludes approval of a petition that deals in generalities with 
no fixed schedule, objectives, or means of evaluation. The regulation at 8 C.F.R. 5 214.2(h)(7)(ii)(B)(I) 
requires the petitioner to describes the type of training and supervision to be given, and the structure of the 
training program. As discussed above, the petitioner has not provided consistent or credible information with 
respect to who would actually be delivering the training and supervision and evaluating the beneficiary 
throughout the two-year period. Furthermore, the information contained in the record of proceeding is overly 
generalized, as the entire 24 month program is summarized in four pages of text. The petitioner is not required 
to account for every minute of the beneficiary's time, but the description contained in the record is deficient 
given the length and scope of the program. 

Furthermore, in the RFE, the director, after reviewing the petitioner's initial evidence, specifically requested 
that the petitioner describe in further detail the type of training; the structure of the training; the objectives of 
the program; as well as the number of hours devoted to classroom training, on-the-job training and productive 
employment. In response, counsel referred the director to the petitioner's original training plan. Failure to 
submit requested evidence that precludes a material line of inquiry shall be grounds for denying the petition. 
8 C.F.R. 5 103.2(b)(14). 

The petitioner has failed to describe how the beneficiary would be supervised and evaluated and has failed to 
provide a meaningful description, beyond generalities, of what the beneficiary would actually be doing, on a 
day-to-day basis, for much of the proposed training program. 

For all of these reasons, the petitioner has failed to satisfl 8 C.F.R. 5 214.2(h)(7)(iii)(A). For this additional 
reason, the petition may not be approved. 

An application or petition that fails to comply with the technical requirements of the law may be denied by the 
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative 
grounds, a plaintiff can succeed on a challenge only if he or she shows that the AAO abused its discretion 
with respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. 
Supp. 2d at 1 043. 
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In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


