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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a wholesaler, importer and exporter of "all types of textiles and fabrics." The 
petitioner seeks to employ the beneficiary as a trainee for a period of 18 months. The petitioner, 
therefore, endeavors to classify the beneficiary as a nonimmigrant worker trainee pursuant to 
section 101 (a)(l5)(H)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 10 1 (a)(l 5)(H)(iii). 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation, received at the service center on February 2 1,2008; (2) the director's May 15,2008 
request for additional evidence; (3) the petitioner's response to the director's request for additional 
evidence; (4) the director's November 5,2008 denial letter; and (5) the Form I-290B and supporting 
documentation, received on December 5,2008. The AAO reviewed the record in its entirety before 
issuing its decision. 

The director denied the petition on several grounds: (1) that the petitioner failed to establish that 
the proposed training program does not deal in generalities with no fixed schedule, objectives, or 
means of evaluation; (2) that the petitioner failed to establish that it has the physical plant and 
sufficiently trained manpower to provide the proposed training; (3) that the petitioner failed to 
demonstrate that similar training is unavailable in the Philippines, the beneficiary's home 
country; (4) that the petitioner failed to establish that the beneficiary does not already possess 
substantial knowledge and skills in the proposed field of training; and, (5) that the petitioner 
failed to establish that the training program is not designed to recruit and train aliens for the 
ultimate staffing of domestic operations in the United States. 

On appeal, counsel contends that the director erred in denying the petition. 

Section 10 1 (a)(l5)(H)(iii) of the Act, 8 U.S.C. 5 1 10 1 (a)(l5)(H)(iii), provides classification for 
an alien having a residence in a foreign country, which he or she has no intention of abandoning, 
who is coming temporarily to the United States as a trainee, other than to receive graduate 
medical education or training, in a training program that is not designed primarily to provide 
productive employment. 

The regulation at 8 C.F.R. 5 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

(1) The proposed training is not available in the alien's own 
country; 
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(2) The beneficiary will not be placed in a position which is 
in the normal operation of the business and in which 
citizens and resident workers are regularly employed; 

(3) The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a 
career outside the United States. 

(B) Description of training program. Each petition for a trainee must 
include a statement which: 

( I )  Describes the type of training and supervision to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

(4) Describes the career abroad for which the training will 
prepare the alien; 

(5) Indicates the reasons why such training cannot be 
obtained in the alien's country and why it is necessary for 
the alien to be trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit which will accrue to the petitioner 
for providing the training. 

(iii) Restrictions on training program for alien trainee. A training program 
may not be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means 
of evaluation; 

(B) Is incompatible with the nature of the petitioner's business or 
enterprise; 
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(C) Is on behalf of a beneficiary who already possesses substantial 
training and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will 
be used outside the United States; 

(E) Will result in productive employment beyond that which is 
incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of 
domestic operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical 
training previously authorized a nonimmigrant student. 

In its letter of support, the petitioner explained the purpose of the training program as follows: 

To develop highly qualified individualls to fill in key positions at [the petitioner], 
its branches and affiliated [sic] abroad. This training was specifically designed to 
provide trainee with extensive direct exposure to import and export industry of 
textile merchandises. 

The main goal of the program is to educate the Traineels comprehensively on all 
areas of [the petitioner's] international business importation and exportation of its 
textiles and garments to eventually produce qualified and skilled individuals who 
would contribute to the garment industry's success. Likewise, the Trainee shall be 
exposed to the channel marketing procedures and strategies practiced in the 
garment and textile industry. 

This program is designed to acquaint trainees with intricacies of the 
garmentsltextile international distribution especially focusing on the import & 
export industry. Among the topics that will be discussed during the 18 months 
are: Import and Export Fundamentals: Practical and Legal Aspects, International 
Pricing, Payments and Financing, Export Documentation, International 
Distribution and Transportation, Shipping & Logistics, Principles of Importing, 
Basics of Global Cross Cultural Communications and Developing a Global 
Channel Marketing Strategy. 
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The petitioner also stated that the training program will consist of 70 percent academic and/or 
classroom training, 20 percent practical and/or on-the-job training and 10 percent observation. 
The petitioner stated that the training program will be supervised by the "Petitioner's Training 
management team and industry experts." The petitioner further explained that at the beginning 
and end of each phase, "the President shall meet with the Training Management\Team to discuss 
and review the Chronological Order of the Training program, goals and objectives of the 
program. " 

The petitioner stated that the trainee's performance will constantly be evaluated, including an 
initial assessment; written evaluations after each session is completed; oral and written 
examinations; the trainee's aptitude and skills will be observed on a daily basis; work samples; 
and evaluations will be held at the end of each training phase. 

With regard to why it is offering the training program, the petitioner stated the following: 

Petitioner reiterates its purpose in conducting this training program, specifically to 
employ alien-trainees abroad in its bid to maximize our worldwide service 
management capabilities, international distribution and production to our future 
affiliate offices. We have determined that the best place to set up an affiliate 
agency or company would be in the Philippines in terms of accessibility and 
economics and where the source of our labor and materials can be found. Since 
the garment and textile industry relies so much on the quality of import and export 
capabilities of each manufacturer or supplier, we, as similarly situated company, 
are always committed to continually invest in the maintenance, improvement and 
development of our products and continued support of our employees. 

The petitioner also submitted an organizational chart of the U.S. entity, and a small description 
of the duties performed by each position in the company. 

The petitioner submitted a program outline titled the "Fundamentals of Textile Importation and 
Exportation Training Program with Emphasis on Strategic Channel Marketing." This document 
provides an outline of each phase of the training program and a description of the topics to be 
discussed for each section. 

On May 15, 2008, the director sent a request for additional evidence regarding the petitioner's 
eligibility for an H-3 classification on behalf of the beneficiary. 

In the petitioner's response letter, dated July 23, 2008, the petitioner reiterates its purpose in 
conducting the training program is to "specifically employ alien-trainees abroad in its bid to 
maximize its worldwide service management capabilities, import and export business, 
international distribution and production to our future and current affiliate offices." The 
petitioner also stated that "requiring a trained staff to obtain training in the USA is part of a very 
wise and safe strategy to ensure Petitioner's product and services and allied business be 
demanded globally and internationally. " 
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The petitioner submitted several articles discussing the business market in the Philippines as 
evidence that the training program provided by the petitioner cannot be found in the Philippines. 
The petitioner also submitted two declaration letters from consultants in the Philippines stating 
that a similar training program cannot be found in the Philippines. 

In addition, the petitioner provided an offer of employment from Seacoast Maritime Corporation 
to the beneficiary upon completion of the training program. The petitioner stated that Seacoast 
Maritime Corporation is an affiliate of the petitioner. The letter submitted by Seacoast Maritime 
Corporation, dated June 30, 2008, stated that it will give the beneficiary a job promotion in an 
Executive Management Level position as the Director of Imports and Export Department, upon 
completion of the petitioner's training program. 

The director found that the petitioner failed to demonstrate that it has an established training 
program, and that the petitioner failed to submit evidence that the training program does not deal 
with generalities with no fixed schedule, objectives, or means of evaluation. The regulation at 
8 C.F.R. $ 214.2(h)(7)(iii)(A) precludes approval of a petition where the petitioner submits a 
training program that deals in generalities with no fixed schedule, objectives, or means of 
evaluation. 

The petitioner has not established that its training program does not deal in generalities. Much of 
the information submitted by the petitioner is vague in nature and leaves the AAO with very little 
idea of what the beneficiary would actually be doing on a day-to-day basis. The program is an 
eighteen-month program but the petitioner's outline of the program consists of a general outline 
for each topic, including general definitions of key concepts used in the industry. The training 
program does not specifically discuss business operations or practices followed by the petitioner. 
In addition, several excerpts fiom the training program outline can be found on the world wide 
web, thus the training program was not specifically made by the petitioner even though the 
petitioner states that the training program was the "brainchild" of the president. The vague, 
generalized description of the training program does not explain what the beneficiary would 
actually be doing on a day-to-day basis. 

In addition, on page 21 of the training outline, it states that the trainee "will be offered to take on 
the role of I.T. Quality Assurance Specialist at our affiliate office abroad." However, this 
information differs fiom the offer letter provided by Seacoast Maritime Corporation that states 
the trainee will be offered the position of Director of Imports and Export Department. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582,591-92 (BIA 1988). 

Nor has the petitioner explained how the different phases would be divided among the portions 
of the training program devoted to classroom training, written and oral presentation, and 
practical training. A breakdown of the classroom training, written and oral presentation, and 
practical training components of the sections of the proposed training is not provided for any of 
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the parts. Instead, the petitioner provided a general breakdown of classroom time and practical 
training time. The petitioner is not required to provide an exhaustive account of how the 
beneficiary is to spend every minute of the training program, but the description provided is 
inadequate. Again, the petitioner has failed to provide a meaningful description, beyond 
generalities, of what the beneficiary would actually be doing, on a day-to-day basis, for much of 
the proposed training program. It has failed to establish that its proposed training program does 
not deal in generalities. It has not satisfied 8 C.F.R. 5 214.2(h)(7)(iii)(A). 

Further, the petitioner stated that the beneficiary will receive "minimum direct supervision," 
which is inconsistent with the earlier statement that the beneficiary would spend 70 percent of 
his time in academic instruction. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Id. 

The director found that the petitioner had failed to establish that it has the physical plant and 
sufficiently trained manpower to provide the training specified in the petition, as required by 
8 C.F.R. 5 214.2(h)(7)(iii)(G). The AAO finds that the petitioner has overcome the concerns of 
the director regarding its physical plant and sufficient manpower. The petitioner submitted 
photographs of the petitioner's business which shows sufficient space to train the beneficiary. In 
addition, the petitioner explained that it will have a trainee and a management training team that 
will provide all the training to the beneficiary. The petitioner provided the resume of the expert 
trainee. The AAO finds the information of record, including the evidence and explanations 
submitted on appeal, reasonable. Therefore, the AAO withdraws that portion of the director's 
decision. 

The director also found that the petitioner had failed to establish that the proposed training is 
unavailable in the Philippines, the beneficiary's home country. The regulation at 
8 C.F.R. 5 214.2(h)(7)(ii)(A)(l) requires a demonstration that the proposed training is not 
available in the alien's own country, and the regulation at 8 C.F.R. 5 214.2(h)(7)(ii)(B)(5) 
requires the petitioner to submit a statement which indicates the reasons why the training cannot 
be obtained in the alien's country and why it is necessary for the alien to be trained in the United 
States. 

In its response to the director's request for evidence, counsel for the petitioner stated the 
following: 

In rebuttal, herein Petitioner respectfully manifests that this training program 
entitled "Fundamentals of Textile Importation and Exportation Training Program 
with Emphasis on Strategic Channel Marketing" is solely for transfer of 
technology and knowledge among industry members and business affiliates. This 
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Training program's eventual goal is to develop highly qualified individualls to fill 
in key [positions] at [the petitioner's] international affiliates abroad. 

The question to be addressed when attempting to satisfy 8 C.F.R. $9 214.2(h)(7)(ii)(A)(l) and 
214.2(h)(7)(ii)(B)(5) is not whether the petitioner offers this training in the alien's home country. 
Whether the petitioner itself offers similar training in the beneficiary's home country is not the 
issue; the question is whether the training is unavailable anywhere in the beneficiary's home 
country, irrespective of whether it would be provided by the petitioner or another entity. 

In the present case, however, the reason for creation of the training program is to train the 
beneficiary on the petitioner's own business practices. The AAO finds that, in this particular 
case, the petitioner has established that the proposed training is not available in the Philippines, 
and finds that the petitioner has satisfied 8 C.F.R. $ 5  214.2(h)(7)(ii)(A)(l) and 
214.2(h)(7)(ii)(B)(5). The AAO, therefore, withdraws that portion of the director's decision 
finding otherwise. 

The director found that the beneficiary already possesses substantial training and expertise in the 
proposed field of training. The regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(C) precludes approval of 
a training program which is on behalf of a beneficiary who already possesses substantial training 
and expertise in the proposed field of training. 

The director noted that the beneficiary has a four-year degree in marketing and was employed by 
Seacoast Maritime Corporation as a Distribution Manager of International Imports and Exports 
transactions since January 2005. Given that the petitioner described Maritime Seacoast 
Corporation as an affiliate, it can be presumed that the petitioner has already learned the 
proprietary business operations of the petitioner. 

In response to the director's request for evidence, counsel for the petitioner stated that the 
beneficiary's previous job positions in the Philippines "do not pertain to any related expert 
position but below to the regular employment." Counsel further states that after completing the 
training program, the beneficiary will "no longer be just an ordinary employee but a specialized 
management position with so much learned skills, technical knowledge and expertise in the more 
complex field he will continue to be." 

The AAO agrees with the petitioner that the beneficiary's previous experience and education are 
not the same as the topics and knowledge acquired in the proposed training program. The AAO 
finds that the petitioner has established that the beneficiary does not already possess substantial 
training and expertise in the proposed field of training, and finds that the petitioner has satisfied 
8 C.F.R. 5 214.2(h)(7)(iii)(C). Accordingly, the AAO withdraws that portion of the director's 
decision stating the contrary. 

The regulation at 8 C.F.R. tj 214.2(h)(7)(ii)(A)(4) requires the petitioner to demonstrate that the 
proposed training will benefit the beneficiary in pursuing a career outside the United States, and 
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the regulation at 8 C.F.R. 5 214.2(h)(7)(ii)(B)(4) requires the petitioner to describe the career 
abroad for which the training will prepare the alien. 

With regard to the beneficiary's career abroad, the petitioner stated the following in its letter of 
support: 

This exclusive and rare training opportunity allows participants to gain practical 
experience in import and export industry including the intricacies of channel 
marketing for international trade. Ultimately, the knowledge gained will be 
valuable as the Trainee joins other known affiliates abroad. Moreover, the 
business relationship he and/or she have built during the training will be 
extremely useful as the United States' office and the industry as well to closely 
work together for future projects. 

As discussed previously, the AAO has found the petitioner in compliance with 
8 C.F.R. $ 5  214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(5). Again, the question to be addressed 
when attempting to satisfl these two criteria is not whether the petitioner offers this training in 
the alien's home country. Whether the petitioner itself offers similar training in the beneficiary's 
home country is not the issue; the question is whether the training is unavailable anywhere in the 
beneficiary's home country, irrespective of whether it would be provided by the petitioner or 
another entity. 

In the present case, as noted previously, the basis of the AAO's determination that the proposed 
training is unavailable in the beneficiary's home country is its focus on the petitioner's specific 
business practices, as discussed by the petitioner. 

Having made such a demonstration, however, the petitioner is compelled to further demonstrate 
that there is a setting in which the beneficiary will be able to use his newfound knowledge. 
Since his newfound knowledge (the knowledge that cannot be obtained in the Philippines) will 
be specific to the petitioner, an operation run by the petitioner would be the only setting in which 
he would be able to use the knowledge (again, if the knowledge can be used at employment other 
than for the petitioner, it is therefore not wholly specific to the petitioner's business, and 
therefore can be obtained in the Philippines). 

The petitioner has failed to establish that there exists a career abroad in which the beneficiary can 
utilize the training to be imparted via the proposed training program. As the purpose of the 
proposed training program is to train the beneficiary on the petitioner's unique business practices, 
the only setting in which the beneficiary would be able to utilize his newfound knowledge would 
be for the petitioner. 

However, the record does not indicate that the petitioner has any business operations in the 
Philippines. After the director sent a request for further evidence, the petitioner stated that the 
beneficiary will be employed abroad at Seacoast Maritime Corporation, an affiliate of the 
petitioner. However, the petitioner did not provide any evidence to establish that Seacoast 
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Maritime Corporation and the petitioner are in fact affiliates. A petitioner must establish 
eligibility at the time of filing the nonimmigrant visa petition. A visa petition may not be 
approved based on speculation of future eligibility or after the petitioner or beneficiary becomes 
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 
1978). 

On appeal, the petitioner repeats its earlier assertions, and submits no evidence to document its 
affiliation with Seacoast Maritime Corporation. It has failed to overcome the director's concerns 
in this regard. The petitioner has failed to establish that there is in fact a career abroad in which 
the beneficiary can utilize the training to be imparted via the proposed training program. If the 
proposed training is specific to the petitioner's unique methods of conducting business, then it is 
unclear how that training could be utilized by another employer. As the purpose of the proposed 
training program is to train the beneficiary on the petitioner's unique business practices, the only 
setting in which the beneficiary would be able to utilize his newfound knowledge would be for 
the petitioner. As the petitioner has failed to establish that it has any business operations in the 
Philippines, there exists no setting in which he would be able to utilize his newfound knowledge. 
A petitioner must establish eligibility at the time of filing the nonimrnigrant visa petition. A visa 
petition may not be approved based on speculation of future eligibility or after the petitioner or 
beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N 
Dec. 248 (Reg. Comm. 1978). In this particular case, since the proposed training is specific to 
the petitioner, and the setting in which the beneficiary would utilize his skills would be for the 
petitioner in the Philippines, the petitioner must document that it actually has plans to commence 
operations in the Philippines upon completion of the training. The record, as presently 
constituted, contains no documentary evidence of the petitioner's expansion plans, beyond 
training the beneficiary. Nor has the petitioner submitted any documentary evidence, beyond its 
own assertions, to demonstrate that it is in the process of setting up operations in the Philippines. 
Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). The petitioner has not satisfied 8 C.F.R. 5 214.2(h)(7)(2)(A)(4). 

The director also found that the petitioner failed to demonstrate that the beneficiary will not be 
placed in a position which is in the normal operation of the business and in which citizens and 
resident workers are regularly employed, and that the beneficiary will not engage in productive 
employment unless such employment is incidental and necessary to the training. The AAO 
agrees. The regulation at 8 C.F.R. 5 214.2(h)(7)(ii)(A)(ii)(2) requires a demonstration that the 
beneficiary will not be placed in a position which is in the normal operation of the business and 
in which citizens and resident workers are regularly employed. The regulation at 8 C.F.R. 5 
214.2(h)(7)(ii)(A)(ii)(3) requires a demonstration that the beneficiary will not engage in 
productive employment unless such employment is incidental and necessary to the training. The 
regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(E) precludes approval of a training program which will 
result in productive employment beyond that which is incidental and necessary to the training. 
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The AAO incorporates its previous discussion regarding the vague and generalized description of 
the training program contained in the record. Without additional information regarding what the 
beneficiary will actually be doing while in the training program, the evidence is not sufficient to 
establish that the beneficiary will not in fact be placed in a position which is in the normal 
operation of the business and in which citizens and resident workers are regularly employed, and 
that he will engage in productive employment beyond that incidental and necessary to the 
training. The petitioner has not satisfied 8 C.F.R. §§  214.2(h)(7)(ii)(A)(ii)(2), 
214.2(h)(7)(ii)(A)(ii)(3), or 214.2(h)(7)(iii)(E). 

For all of these reasons, the petition may not be approved. An application or petition that fails to 
comply with the technical requirements of the law may be denied by the AAO even if the 
Service Center does not identi@ all of the grounds for denial in the initial decision. See Spencer 
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 
683 (9th Cir. 2003); see also Dor v. IAS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the 
AAO reviews appeals on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, 
the burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


