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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 
103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
$ 103.5(a)(l)(i). 
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DISCUSSION: The nonimmigrant visa petition was denied by the Director, California Service 
Center. The matter is now before the AAO on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a farm that seeks to employ the beneficiaries as a farm workers pursuant to 
section 10 1 (a)(l 5)(H)(ii)(a) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 10 1 (a)(H)(ii)(a) for the period from March 7,2009 to January 27,20 10. 

The director determined that the petitioner had not submitted a temporary labor certification from 
the U.S. Department of Labor (DOL), and denied the petition. 

On appeal, the petitioner explained that it did not receive a temporary employment certification 
(Form 9142) fiom DOL until February 24, 2009, after the instant petition was filed. The petitioner 
acknowledges that it made a mistake in filing the instant petition without first receiving a certified 
Form 9142 fiom DOL. On appeal, the petitioner submits a copy of the certified application for 
temporary employment. 

The petitioner electronically filed Form 1-129 on January 22, 2009. The United States Citizenship 
and Immigration Services' (USCIS) instruction on electronically filing Form 1-129 states that the 
required initial evidence must be received by the Service Center within seven business days of e- 
Filing the Form. In addition, the instructions state that if the petitioner does not submit the 
required initial evidence in the requisite time period, it will not establish a basis for eligibility, 
and the petition may be denied. 

The regulation at 8 C.F.R. 5 214.2(h)(5)(i)(A) states in pertinent part: 

General. An H-2A petition must be filed on Form 1-129 with a single valid 
temporary agricultural labor certification. The petition may be filed by either the 
employer listed on the temporary labor certification, the employer's agent, or the 
association of United States agricultural producers named as a joint employer on 
the temporary labor certification. 

In addition, the regulation at 8 C.F.R. 5 214.2(h)(5)(i)(D) states: 

Evidence. An H-2A petitioner must show that the proposed employment 
qualifies as a basis for H-2A status, and that any named beneficiary qualifies for 
that employment. A petition will be automatically denied if filed without the 
certification evidence required in paragraph (h)(S)(i)(A) of this section and, for 
each named beneficiary, the initial evidence required in paragraph (h)(S)(v) of this 
section. 

The Petition for a Nonirnrnigrant Worker (Form 1-129) was filed on January 22, 2009 without a 
certified temporary labor certification. Absent such DOL certification, the petition cannot be 
approved. 
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Neither the statute nor regulations allow for the acceptance of a labor certification obtained 
subsequent to the filing of the petition. The petitioner must establish eligibility at the time of filing 
the nonirnrnigrant visa petition. 8 C.F.R. $ 103.2(b)(l). A visa petition may not be approved at a 
future date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of 
Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Cornm. 1978). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 the 
Immigration and Nationality Act, 8 U.S .C. $ 1361. Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


