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DISCUSSION: The nonimigrant visa petition was denied by the Director, Vermont Service 
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained and the petition will be approved. 

The petitioner is a stone fabricator that seeks to employ the beneficiaries as freight, stock and 
material movers pursuant to section 10 1 (a)(l S)(H)(ii)(b) of the Immigration and Nationality Act, 
8 U.S.C. 1 101 (a)(H)(ii)(b) for the period from January 18,20 10 until November 17,201 0. The 
Department of Labor (DOL) determined that the petitioner submitted sufficient evidence for the 
issuance of a temporary labor certification by the Secretary of Labor. 

On March 8, 20 10, director denied the petition concluding that the petitioner failed to demonstrate a 
temporary need for the beneficiaries' services since the number of individuals employed by the 
petitioner did not fluctuate much throughout the entire year, and thus failed to evidence a peak-load 
or temporary need. 

On appeal, the petitioner explained that the employees from two separate facilities are both 
represented in the wage reports and therefore, little fluctuation is evident. The petitioner further 
explained that the two facilities utilize temporary employees but for different seasons since each 
facility has a different temporary need. In addition, the petitioner submitted a chart of permanent 
and temporary employees that filled the position of freight, stock and material movers for 2008 and 
2009. 

On appeal, the petitioner has overcome the concerns addressed in the director's decisions. 
Moreover, sufficient evidence has been submitted to show that qualified persons in the United 
States are not available, that the employment policies of the Department of Labor have been 
observed, and that the petitioner's need for the beneficiaries' services is peak-load and temporary. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. 1361. Here, the petitioner has met that burden. 

ORDER: The appeal is sustained. The petition is approved. 


