
identifying data deleted to 
prevent cleai-iy ~nwmanted 
invasion of personal pr~vacl 

PUBLK COPY 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Office ofAdministrative Appeals, M S  2090 
Washington, DC 20529-2090 

U. S. Citizenship 
and Immigration 
Services 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section lOl(a)(15)(H)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. § 1 lOl(a)(lS)(H)(iii) 

ON BEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for the 
specific requirements. All motions must be submitted to the office that originally decided your case by filing a 
Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 days of the 
decision that the motion seeks to reconsider, as required by 8 C.F.R. $ 103.5(a)(l)(i). 

U Perry Rhew 
Chief, Administrative Appeals Office 



EAC 08 006 52927 
Page 2 

DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed the nonimmigrant petition seeking to classify the beneficiary as a nonimmigrant trainee 
pursuant to section 10 1 (a)(l5)(H)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 10 1 (a)(l 5)(H)(iii). The petitioner operates an equine veterinary hospital. It seeks to employ the 
beneficiary as a trainee in its veterinary technician training program for a period two years. 

The director denied the petition based on four independent and alternative grounds, concluding that the 
petitioner: (1) did not set forth, with specificity, the training program being offered, or establish that the 
program does not deal in generalities with no fixed schedule, objectives or means of evaluation; (2) did not 
establish that the beneficiary would not be engaged in productive employment beyond that which is incidental 
and necessary to the training; (3) did not establish that the proposed training is not available in the 
beneficiary's own country; and (4) did not establish that the training will benefit the beneficiary in pursuing a 
career outside the United States. 

On appeal, counsel for the petitioner states that the proposed training program satisfies all the requirements 
for H-3 classification. Counsel submits a brief and evidence in support of the appeal, the majority of which 
was previously submitted. 

Section 10 l(a)(l S)(H)(iii) of the Act, 8 U.S.C. 9 1 10 1 (a)(lS)(H)(iii), provides classification for an alien 
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming 
temporarily to the United States as a trainee, other than to receive graduate medical education or training, in a 
training program that is not designed primarily to provide productive employment. 

The regulation at 8 C.F.R. 5 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

( I )  The proposed training is not available in the alien's own country; 

(2) The beneficiary will not be placed in a position which is in the 
normal operation of the business and in which citizens and resident 
workers are regularly employed; 

(3) The beneficiary will not engage in productive employment unless 
such employment is incidental and necessary to the training; and 

, (4) The training will benefit the beneficiary in pursuing a career outside 
the United States. 

(B) Description of training program. Each petition for a trainee must include a 
statement which: 
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( I )  Describes the type of training and supervision to be given, and the 
structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to productive 
employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will prepare the 
alien; 

(5) Indicates the reasons why such training cannot be obtained in the 
alien's country and why it is necessary for the alien to be trained in 
the United States; and 

(6) Indicates the source of any remuneration received by the trainee and 
any benefit, which will accrue to the petitioner for providing the 
training. 

(iii) Restrictions on training program for alien trainee. A training program may not be 
approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training and 
expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be used 
outside the United States; 

(E) Will result in productive employment beyond that which is incidental and 
necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic 
operations in the United States; 

(G)  Does not establish that the petitioner has the physical plant and sufficiently 
trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonimmigrant student. 
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The first issue to be addressed is whether the petitioner adequately described the type of training and 
supervision to be given, and the structure of the training program. 8 C.F.R. fj 214.2(h)(7)(ii)(B)(I). The 
regulation at 8 C.F.R. f j 214.2(h)(7)(iii)(A) precludes approval of a petition that deals in generalities with no 
fixed schedule, objectives, or means of evaluation. 

In a letter dated September 21, 2007, the petitioner described its veterinary technician (VT) training program 
as follows: 

The VT Training Program is intended to provide trainees with a thorough knowledge of and 
experience with the particular standards and practices that are employed in the U.S. by [the 
petitioner], including internal medicine, cardiology, radiology, ophthalmology, body systems, 
physiology, neurology, reproductive procedures and disease, obstetrics, neonatology, and 
general practice. Upon completion of the VT Training Program, the trainee is expected to be 
fully qualified to assist [the petitioner] in its international operations, following the standards 
and practices established by [the petitioner] in all of the above-mentioned areas of emphasis 
and enabling us to maintain equally high standards in Great Britain and other parts of the 
world. The VT Training Program graduate will also be expected to be capable of analyzing, 
reviewing and advising on critical technical issues in the context of highly sophisticated 
veterinary procedures. 

The petitioner indicated that its program combines formal and informal classroom training and seminars, 
integrated into rotations through intensive training throughout the petitioner's hospital's operational divisions. 
The petitioner provided the following description of the two training components: 

Component 1 will entail intensive classroom instruction by our skilled and experienced 
professionals. The classroom forum is used primarily to introduce theoretical concepts and to 
provide advanced instruction in scientific and technical subject matters, which we believe are 
best taught in an academic environment. Out of the 4160 total hours of training, 1180 hours 
(or 28.36%) of the trainees' time, will be devoted to intensive classroom instruction. 

Component 2 involves group and individual field instruction. Field instruction is used to 
synthesize and reinforce the concepts introduced in the classroom, and . . to introduce the 
trainees to actual, real-life scenarios requiring the skills they would use as [the petitioner's] 
agents abroad. As a part of field instruction, the trainees are exposed to the actual day-to-day 
business activities of each division of hospital operations and are given limited 
responsibilities in several activities, always under the direct supervision of a designated 
Training Supervisor from our professional or managerial staff. The vast majority of the 
trainee's field instruction entails nonproductive or observational assignments. Any actual 
productive labor is incidental of the training and solely for the purpose of furthering training 
objectives. Such product labor constitutes less than five percent of the trainee's activities. 

The petitioner's letter was accompanied by an eight-page overview and schedule further describing the 
petitioner's training program. The training program further outlined the intended purpose of the program as 
follows: 
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The Veterinary Training Program is intended to provide a trainee with a through knowledge 
of and experience with the practical standards and practices employed by [the petitioner] in 
the three primary areas of equine veterinary practice: surgery, medicine, and ambulatory care. 
By rotating through the three general areas of our practice, trainees will receive 
comprehensive training in each of the equine veterinary specialties: General Surgery, 
Orthopedic Surgery, Internal Medicine, Cardiology, Ophthalmology, Radiology, Obstetrics, 
Neonatology, Pulmonary Care, and Reproductive Therapy. . . . Upon completion of our 
program, the trainee will be expected to be capable of assisting a Veterinarian in any medical, 
surgical or laboratory procedures used to diagnose and treat thoroughbred horses. 

The training schedule provided a breakdown of the training program as follows: 

I. Orientation 

Week 1: Introduction and orientation to [the petitioner's hospital]. (Trainees may 
enroll in up to six credit hours per academic term to be undertaken 
concurrently with the training program.) 

Weeks 2-6: Specialized concepts and terminology review. (200 hours of classroom 
instruction.) 

11. Medical Unit (Small groups in a clinical rotation.) 

Weeks 7-39: Internal Medicine, Cardiology, Ophthalmology and Radiology. (1 0 hours per 
week of classroom instruction.) 

111. Equine Anatomy, Physiology, Neurology, and Reproduction 

Weeks 40-71: Body Systems, Physiology, Neurology, Current Reproductive Procedures, 
and Reproductive Disease. (10 hours per week of classroom instruction.) 

IV. Ambulatory Care 

Weeks 72-104: Obstetrics, Neonatology and General Practice. (10 hours per week of 
classroom instruction.) 

The petitioner provided a brief description of each topic to be covered during the three main units, and stated 
that each unit will end with a comprehensive examination. 

The director issued a request for evidence on October 17, 2007, in which he requested additional evidence to 
establish that the petitioner has an actual, well-structured training program, including a complete outline of 
the proposed program. The director also requested a list of previous trainees and information regarding where 
the trainees accepted employment upon completion of the program. 
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In a response dated November 16, 2007, the petitioner explained that it offers several internships and 
externships to U.S. citizens and foreign nationals, including the VT Technician Program in which it seeks to 
enroll the beneficiary. The petitioner re-submitted its eight-page training program overview and provided 
samples of a trainee's typical day during the surgical, ambulatory and radiology rotations of the program, as 
well as sample training materials which the petitioner indicated have been developed specifically to 
correspond to its Veterinary Training Program. 

The petitioner indicated that it established its internship and externship programs in 1986 and provided a list 
of foreign veterinary trainees and their current employment status. The list included eight foreign doctors of 
veterinary medicine, some who are practicing veterinarians and some who are enrolled in residency programs 
in the United States or abroad. The petitioner indicated that it currently has four trainees enrolled in its H-3 
Veterinary Technician program. Finally, the petitioner provided a list of individuals who are enrolled in or 
have completed training with the petitioner's hospital as J-1 exchange visitors. 

In denying the petition, the director noted that the training outline provided in response to the RFE was 
identical to that provided at the time of filing, and supported by detailed descriptions of daily activities to be 
undertaken during only three components of the two-year program. The director emphasized that the 
petitioner failed to provide information regarding the trainee's daily routine during the internal medicine, 
cardiology, ophthalmology, equine anatomy, physiology, neurology and reproduction rotations. The director 
concluded that "only a small part of the training appears to be established whereby your office is certain of 
what the beneficiary would be doing for those periods of time." The director acknowledged the information 
submitted by the petitioner regarding its internship and externship programs, and noted that none of these 
programs are two years in length. The director concluded that "it is not evident that the 24-month training has 
been utilized by your office in the past" and found that "most of the training schedule is too vague to be 
determined to be acceptable under H3 regulations." 

On appeal, counsel emphasizes that the petitioner has an established H-3 training program and has received 
H-3 approvals in the past for identical training. Counsel states that the petitioner submitted a training program 
overview and schedule which clearly set forth the training program. Counsel provides a list of six individuals 
who either completed or are currently enrolled in the two-year program. 

Counsel further asserts that the director abused his discretion and erred in concluding that the training 
schedule was too vague to be acceptable under H-3 regulations. Counsel contends that the eight-page 
program overview, the sample trainee day schedules, over 60 pages of sample training materials, and 
information regarding the petitioner's staff and facilities, provide sufficient information regarding the 
petitioner's program. 

Upon review, the AAO concurs with counsel that there is no adequate basis to question the very existence of 
the petitioner's H-3 training program. The petitioner complied with the director's request by submitting a list 
of current and prior participants in the program and the director cited no valid reason to doubt the credibility 
of the petitioner's statements. 

However, the AAO concurs with the director that the petitioner has not adequately described the type of 
training to be given and the structure of the program. An eight-page overview and schedule for a 24-month 
program is not sufficiently detailed. The petitioner only provided a detailed account of what the training 
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would entail during the radiology and ambulatory rotations, while the remainder of the program is minimally 
described in the form of a summary outline. The petitioner also provided a sample daily schedule for the 
surgical rotation; however, the petitioner's training program overview does not indicate that the training 
program even includes a surgical rotation. Regardless, the director specifically requested that the petitioner 
submit a complete outline of the proposed training program. Failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 5 103.2(b)(14). 

Similarly, the majority of the training materials submitted in support of the petition relate to surgery and 
anesthesia protocols, two areas of veterinary medicine which are not included in the training program 
overview and schedule. The AAO cannot conclude that these materials relate to the H-3 training program and 
not to one of the other veterinary medicine internships offered by the petitioning organization. It is incumbent 
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 
objective evidence pointing to where the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988). 

The petitioner has failed to provide a meaningful description, beyond generalities, of what the beneficiaries 
would actually be doing, on a day-to-day basis, for much of the proposed training program. It has failed to 
establish that its proposed training program does not deal in generalities. Accordingly, the appeal will be 
dismissed. 

The second issue addressed by the director is whether the proposed program will result in productive 
employment beyond that which is incidental and necessary to the training. 8 C.F.R. 5 214.2(h)(7)(ii)(A)(3); 8 
C.F.R. 5 214.2(h)(7)(iii)(E). The regulation at 8 C.F.R. 9 214.2(h)(7)(ii)(A)(ii)(2) requires a demonstration 
that the beneficiary will not be placed in a position which is in the normal operation of the business and in 
which citizens and resident workers are regularly employed. 

In this regard, the petitioner acknowledged that much of the beneficiary's training would be provided on-the- 
job, rather than in the classroom, but noted that productive employment would account for only 5% of the 
beneficiary's time. The petitioner emphasized that veterinary medicine must be learned in a "hands-on" 
setting, thus trainees are exposed to day-to-day hospital operations through laboratory and clinical 
assignments. The petitioner stated that, while trainees will perform some actual diagnostic and treatment 
procedures, "very few of these procedures constitute actual productive labor for patients." The petitioner 
provided a copy of an unpublished AAO decision in support of its assertion that such productive employment 
is acceptable in circumstances where teaching is most effectively achieved through hands-on training. The 
petitioner's supporting documentation also included one-page summaries of a trainee's typical day during the 
radiology, ambulatory and surgical rotations. 

In this regard, the director acknowledged the petitioner's statements that the beneficiary would devote 5% of 
her time to productive employment and approximately 66% of her time to on-the-job training. The director 
concluded that "with the percentages of time being so highly involving productive employment and on-the- 
job training it would make sense that the beneficiary will be required to perform productive employment that 
is not incidental and necessary to the training and which would require the beneficiary to work alongside 
citizen and resident workers in the United States." 
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The director acknowledged the unpublished AAO decision submitted by the petitioner in response to the RFE, 
but determined that the facts were dissimilar from those present in the instant petition. The director further 
noted that non-precedent decisions are not binding. 

On appeal, counsel reiterates that productive employment will account for less than 5% of the beneficiary's 
time during the training period. Counsel asserts that 1180 hours will be devoted to classroom training, with 
2980 hours spent completing observational assignments, lab assignments, competency examinations (written 
tests), practical examinations (performance tests) and very minimal productive employment that is incidental 
to the training program (less than 5% of total 4160 hours). 

Counsel acknowledges that, as in the medical field, veterinary technician trainees will receive some of the 
training by performing actual diagnostic and treatment procedures under the supervision of the petitioner's 
training supervisors. Counsel emphasizes that the petitioner provides veterinary services to thoroughbred 
horses valued at hundreds of thousands of dollars and, for the safety of its patients, does not allow trainees to 
engage in productive employment on their own. 

The AAO incorporates its previous discussion regarding the vague and generalized description of the training 
program contained in the record, particularly regarding the rotational assignment portions of the training. 
Without additional information regarding what the beneficiary will actually be doing during the various 
clinical rotations, the AAO cannot affirmatively determine that she will not be placed in a position which is in 
the normal operation of the business and that she will not engage in productive employment beyond that 
incidental and necessary to the training. It is the petitioner's burden to set forth the training program with 
specificity. 

Absent evidence of what the beneficiary will be doing on a day-to-day basis for the entirety of the 24-month 
period, the petitioner has not met its burden of establishing what portion of the program will be devoted to 
productive activities. Without documentary evidence to support the claim, the assertions of counsel will not 
satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

While counsel raises a valid point regarding the petitioner's concern with allowing trainees to treat veterinary 
patients, the AAO notes that the beneficiary may engage in productive employment that is not treatment- 
related. For example, the training materials submitted as supporting evidence indicate that the petitioner's 
"interns" are responsible for such tasks as stocking surgical carts, removing trash and waste products, and 
cleaning floors and recovery stalls, productive duties that do not appear to fall under "on-the-job training" in 
the diagnosis and treatment of animals. 

For these reasons, the petitioner has not satisfied 8 C.F.R. $3 214.2(h)(7)(ii)(A)(ii)(2), 
2 14.2(h)(7)(ii)(A)(ii)(3), or 2 14.2(h)(7)(iii)(E). 

The third issue to be addressed is whether the petitioner established that the proposed training will benefit the 
beneficiary in pursuing a career outside the United States, as required by 8 C.F.R. $ 214.2(h)(7)(2)(A)(4). 
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The petitioner indicated at the time of filing that the training is not available in the beneficiary's home country 
because the petitioning organization "has not established such a program abroad and because the program is 
carefully tailored to [the petitioner's] style of operations." The petitioner indicated that the trainees are being 
prepared "to potentially assume responsibilities for expanding [the petitioner's] presence and activity in the 
international equine industry." 

The director subsequently requested additional evidence demonstrating the purpose for providing the training; 
additional evidence to demonstrate why the training must be provided in the United States; and a statement 
establishing the positions or duties for which the beneficiary will be prepared at the conclusion of the 
proposed training. 

In response to the director's request, the petitioner stated that the goal of offering such training to foreign 
nationals is to establish "a cadre of professionals located abroad upon whom we may rely for referrals to our 
clinic and to whom we could refer our international clients." The petitioner further stated that the training "is 
imperative to ensure that our trainees have the skills and knowledge necessary to act as veterinary contacts 
abroad as well as to give them in-depth and personal knowledge of our facility so as to facilitate the trainees' 
recommendations of our services and facilities to prospective clients abroad." 

With respect to the benefit the petitioner derives from providing the training program, the petitioner explained 
as follows: 

[Tlhere is a significant benefit to [the petitioner] having international contracts trained in our 
standards and practices. [The petitioner's] clientele is comprised of individuals and horses 
from around the world. Our facility, one of the largest in the country, is well known 
throughout the U.S. and other horse centers around the world. By having individuals located 
in other parts of the world who have trained in our methods and are familiar with our services 
and policies, we have created a network of trained professionals with whom we work 
frequently to refer or accept work. These individuals, upon returning home and pursuing their 
animal care careers, are able to market our services to individuals in need of advanced care or 
care in the U.S. 

In response to the director's request that the petitioner explain why the proposed training must be offered in 
the United States, the petitioner explained that it does not have facilities outside the U.S., but that it does cater 
to an international client base. The petitioner further stated: 

As a leader in equine veterinary care, we retain some of the most talented equine specialists 
in our industry, and through their expertise, we are able to provide our trainees with training 
in both traditional and innovative veterinary procedures, surgical procedures, and treatment 
plans, using state-of-the-art technology which enable[s] us to provide exemplary veterinary 
care to our equine patients, and explore new methodologies for treatment and rehabilitation. 
The U.S. is the clear-cut leader in using some of these technological advancements in the 
veterinary industry, and, as a result, our trainees receive advanced training in areas that may 
be just starting to catch on in other countries. Therefore, the training in those practices would 
not be available, but when the alien trainee returns to his or her home country, they will hold 
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an advantage over other candidates for veterinary technician jobs, in that they are already 
familiar with new equipment, practices or procedures. 

The petitioner emphasized that it has a worldwide reputation throughout the equine and veterinary 
communities, and even though the training may only be obtained in the U.S., "it will serve all our Veterinary 
Technician trainees well in furthering their careers in the field of veterinary medicine." The petitioner noted 
that large-scale veterinary practices are not as common in other parts of the world, and therefore the training 
opportunity it offers is unique. 

Finally, in response to the director's request that the petitioner establish the position or duties for which the 
beneficiary will be prepared, the petitioner stated that its veterinary and veterinary technician trainees "pursue 
a myriad of career options, including entering residency programs, entering private practice, and teaching at 
prestigious academic centers, or entering a career as a top-level veterinary technician." The petitioner 
indicated that most of its foreign trainees return home to pursue their careers, where "having completed 
training at a U.S. equine hospital provides a distinction that often sets these individuals apart from the 
competition and thereby opens doors to numerous career opportunities." 

The petitioner further stated that each trainee "is a member of an alliance of professionals that is familiar with 
our services and style of care," which "allows them to act as a contact for individuals in their home country 
looking for specialized care or care specific to the U.S." The petitioner indicated that the training program 
will prepare the beneficiary for a career as a veterinary technician or other equine specialty and "give her a 
distinct advantage over her peers by virtue of the fact that she has been trained at an elite U.S. facility located 
in the center of the Thoroughbred racing industry." 

In denying the petition, the director observed that the petitioner claimed that it has state-of-the-art facilities 
that are not available overseas. The director found that the beneficiary would not be able to use the training if 
the equipment on which she is trained is not being utilized in equine veterinary offices overseas. 

On appeal, counsel asserts that the director abused his discretion by focusing solely on the petitioner's training 
facilities and not on the training program as a whole. Counsel asserts that the beneficiary would receive 
training in innovative procedures, technological advancements and new treatment and rehabilitation 
methodologies which "are just starting to catch on in other countries." Counsel indicates that trainees "pursue 
a myriad of career options, including entering residency programs, entering private practice and teaching at 
prestigious academic centers, or entering a career as a top-level veterinary technician." Counsel notes that the 
vast majority of foreign national trainees return home, where "having completed training at a U.S. equine 
hospital provides a distinction that often sets these individuals apart from the competition." 

Upon review, the AAO will withdraw the director's determination with respect to this issue. While the 
petitioner has made some reference to training the beneficiary in its own unique practices and procedures, and 
the advanced nature of U.S. veterinary medicine in general, the AAO finds sufficient support in the record for 
a conclusion that the training would in fact benefit the trainee in obtaining employment as a veterinary 
technician in her home country of the United Kingdom. Much of the training, as briefly described by the 
petitioner, appears to be general medical knowledge that would likely be applicable in many equine veterinary 
practices worldwide. Notwithstanding the petitioner's claims that it seeks to train the beneficiary specifically 
to serve as its "international agent" overseas, the petitioner has also indicated that "upon completion of our 
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program, the trainee will be expected to be capable of assisting a Veterinarian in any medical, surgical or 
laboratory procedures used to diagnose and treat thoroughbred horses." The petitioner also indicates that 
many former foreign trainees and interns are working overseas. Therefore, the AAO cannot conclude that the 
training is so advanced, specialized or unique that it could only be of use to the beneficiary in seeking 
employment in the United States or as an "international agent" of the petitioner's organization. 

The fourth and final issue addressed by the director is whether the petitioner established that the proposed 
training is not available in the beneficiary's home country of the United Kingdom, as required by 8 C.F.R. 5 
2 14.2(h)(7)(ii)(A)(I). The regulation at 8 C.F.R. 9 2 14.2(h)(7)(ii)(B)(5) requires a statement from the 
petitioner indicating the reasons why the proposed training cannot be obtained in the alien's home country and 
why it is necessary for the alien to be trained in the United States. 

In denying the petition, the director observed that "simply stating that the beneficiary would not be able to 
receive training in equine veterinary medicine overseas is not persuasive." The director noted that equine 
veterinary hospitals exist in the United Kingdom, and that it is the petitioner's burden to establish that such 
hospitals do not offer similar training programs. The director acknowledged evidence of the petitioner's 
distinguished reputation in the equine veterinary field, but determined that such evidence merely establishes 
the petitioner's ability to provide the proposed training. 

On appeal, counsel for the petitioner asserts that the director appears to have created a "new legal standard for 
the H3 program." Counsel asserts that "the issue is not whether the beneficiary can receive training in her 
home country, but whether the "proposed" training is available in the beneficiary's home country." Counsel 
contends that the director ignored evidence that the training is unique to the petitioner because it involves the 
petitioner's specialized practices and procedures, and that, consequently, "the fact that the beneficiary can 
obtain some type of veterinary training overseas is irrelevant as the beneficiary would not be able to obtain 
the proposed training overseas." Counsel emphasizes that the petitioner has a worldwide reputation 
throughout the equine and veterinary communities, and notes that "large-scale veterinary practices such as the 
petitioner's, which specialize primarily in equine care, are not as common in other parts of the world, and 
therefore, the petitioner offers a unique training opportunity at its facilities in the United States." 

Upon review, the petitioner has not demonstrated that the training to be provided is not available in the 
beneficiary's home country of the United Kingdom. 

The AAO will first address the petitioner's claim that the training to be provided is "unique to the petitioner" 
and "not available anywhere else." While the training may impart the beneficiary with knowledge of the 
petitioner's "specialized practices and procedures," the petitioner has not explained how its practices and 
procedures differ from any other advanced equine hospital in the United States or elsewhere. As discussed 
above, the training to be provided is not so specific to the petitioning employer that it would not be applicable 
in other settings, and the petitioner does not have an overseas office where the beneficiary could apply the 
training. The claim that the training to be provided is company-specific and therefore can only be obtained 
with the petitioner is not persuasive. 

The question to be addressed when attempting to satisfy 8 C.F.R. §§ 214.2(h)(7)(ii)(A)(l) and 
214.2(h)(7)(ii)(B)(5) is not whether similar training would take longer in the beneficiary's home country, or 
whether such training would be inferior to that available in the United States. Whether similar training in the 
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beneficiary's home country would take longer to complete or would be inferior is not material; the question is 
whether the training is unavailable anywhere in the beneficiary's home country, irrespective of whether it 
would be provided by the petitioner or another entity. The fact that a training program offered by a United 
States employer is better than a similar program in a foreign country does not establish eligibility under this 
regulation. 

Neither the petitioner nor counsel address whether equine hospital-based veterinary technician training 
programs exist in the United Kingdom, and no supporting documentation has been submitted in this regard. 
The AAO concurs with the director's conclusion that simply stating that the training is unavailable elsewhere 
is not sufficient to meet the petitioner's burden of proof. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soflci, 
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm. 1972)). Without documentary evidence to support the claim, the assertions of counsel will not satisfy 
the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of 
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). For this additional reason, the appeal will be 
dismissed. 

Finally, the AAO notes that the record as presently constituted does not contain any evidence of the 
beneficiary's educational and professional qualifications, and thus it cannot be affirmatively determined that 
the petition has not been filed on behalf of a beneficiary who already possesses substantial training and 
expertise in the proposed field of training. See 8 C.F.R. 5 214.2(h)(7)(iii)(C). The petitioner has indicated 
that "trainees are selected on the basis of their aptitude and performance as evidenced by their academic 
and/or professional background, in addition to reliable references and long-term service to veterinary clinics 
or large thoroughbred horse operations in their home countries." If the beneficiary has provided "long-term 
service" to a veterinary clinic or large thoroughbred horse operation, it is certainly possible that she may have 
substantial expertise as a veterinary technician. Without evidence of the beneficiary's qualifications, the 
petitioner has not satisfied this requirement. 

For all of these reasons, the petition may not be approved. An application or petition that fails to comply with 
the technical requirements of the Law may be denied by the AAO even if the Service Center does not identify 
all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. 
Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003). The AAO maintains plenary 
power to review each appeal on a de novo basis. 5 U.S.C. 557(b) ("On appeal from or review of the initial 
decision, the agency has all the powers which it would have in making the initial decision except as it may 
limit the issues on notice or by rule."); see also, Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 
(9th Cir. 1991). The AA07s de novo authority has been long recognized by the federal courts. See, e.g. Dor 
v. INS, 89 1 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

Finally, the AAO acknowledges counsel's claim that USCIS has previously approved similar H-3 petitions 
filed by the petitioner. The AAO notes that each nonimmigrant petition is a separate proceeding with a 
separate record. See 8 C.F.R. 4 103.8(d). In making a determination of statutory eligibility, USCIS is limited 
to the information contained in the record of proceeding. See 8 C.F.R. 5 103.2(b)(16)(ii). The director's 
decision does not indicate whether he reviewed the prior approvals of the other nonimmigrant petitions. 
However, if those petitions were approved based on the same evidence contained in the current record, those 
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approvals constitute material and gross error on the part of the director. The AAO is not required to approve 
applications or petitions where eligibility has not been demonstrated, merely because of prior approvals that 
may have been erroneous. See, e.g. Matter of Church Scientology International, 19 I&N Dec. 593, 597 
(Comm. 1988). It would be absurd to suggest that USCIS or any agency must treat acknowledged errors as 
binding precedent. Sussex Engg. Ltd.v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 
U.S. 1008 (1988). 

Furthermore, the AAO's authority over the service centers is comparable to the relationship between a court 
of appeals and a district court. Even if a service center director had approved a similar nonimmigrant petition, 
the AAO would not be bound to follow the contradictory decision of a service center. Louisiana 
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 248 F.3d 1139 (5th Cir. 2001), cert. 
denied, 122 S.Ct. 51 (2001). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative 
grounds, a plaintiff can succeed on a challenge only if it is shown that the AAO abused its discretion with 
respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 
2d at 1043. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


