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DISCUSSION: The service center director denied the nonimmigrant visa petition. The 
Administrative Appeals Office (AAO) dismissed a subsequent appeal and then affirmed its decision 
dismissing the appeal in response to a subsequent motion to reopen and reconsider. The matter is again 
before the AAO on a second motion to reopen. The motion to reopen will be dismissed. The petition 
will be denied. 

On the Form 1-129 visa petition, the petitioner describes itself as a restaurant, catering, and laundry 
service company established in 2004. In order to employ the beneficiaries in what it designates as 
electric motor repairer positions, the petitioner seeks to classify them as temporary nonagricultural 
workers pursuant to section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1l01(a)(15)(H)(ii)(b). 

The relevant facts and procedural history of this case were set forth adequately in the AAO's prior 
decisions, and it will only repeat such facts and procedural history here as necessary. The director 
denied the petition on September 7, 2011 on the basis of her determination that the petitioner had 
failed to satisfy either alternative criterion set forth at 8 C.F.R. § 214.2(h)(6)(ii)(B)(I) for 
establishing that its need for the services of the beneficiaries is temporary and based upon a one
time occurrence. The AAO dismissed the petitioner'S subsequent appeal on January 6, 2012, and 
on June 29, 2012 it affirmed its decision dismissing the appeal in response to a subsequent motion to 
reopen and reconsider. 

The petitioner, through counsel, filed the instant motion to reopen on July 30, 2012. On motion, 
counsel submits a copy of the petitioner's lease agreement, which it signed on October 12, 20 I O. 
Counsel states on the Form I-290B that the lease expires on September 30, 2012, and that because 
the petitioner has no intention of renewing it, the petitioner has established a temporary need of 
short duration. 

Counsel's submission does not meet the requirements of a motion to reopen, and the regulation at 
8 C.F.R. § 103.5(a)(4) mandates the dismissal of a motion that does not meet the applicable 
requirements. 

A motion to reopen must state new facts to be proved in the reopened proceeding and be supported 
by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). Generally, the evidence 
sought to be reviewed as presenting new facts must be material, previously unavailable, and not 
discoverable earlier in the proceeding. See 8 C.F.R. § 1003.23(b)(3). Furthermore, the regulation at 
8 C.F.R. § 103.5(a)(1)(iii)(C) mandates that motions be "[a]ccompanied by a statement about 
whether or not the validity of the unfavorable decision has been or is the subject of any judicial 
proceeding. " 

A review of the evidence submitted on motion to reopen reveals no facts that could be considered new 
within the sense required to merit reopening a decision under 8 C.F.R. § 103.5(a)(2). The lease 
agreement submitted by counsel was executed on October 12, 2010, nearly four months before the 
petition was filed on April 1, 2011. It is therefore not new and previously unavailable, and it was 
discoverable earlier in the proceeding. Moreover, because the petitioner submitted this document in 
response to the director's May 19,2011 request for additional evidence it was already contained in the 



record of proceeding and was considered by the director in her September 7, 2011 decision and by the 
AAO in its January 6, 2012 and on June 29, 2012 decisions, Nor does counsel cite any evidence 
previously unavailable to the petitioner in the three-sentence argument he makes on the 
Form I-290B, Accordingly, this submission does not meet the requirements for a motion to reopen, 
Nor does counsel's submission contain the statement mandated by 8 C.F,R, § I03,5(a)(l)(iii)(C) 
with regard to whether the unfavorable decision has been, or is, the subject of any judicial 
proceeding, 

Motions for the reopening of immigration proceedings are disfavored for the same reasons as 
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence, INS 
v, Doherty, 502 U,S, 314, 323 (1992) (citing INS v. Ablldll, 485 U.S. 94 (1988»). A party seeking to 
reopen a proceeding bears a "heavy burden" of proof. INS v. Ablldll, 485 U.S. at 110. With the 
current motion, the petitioner has not met that burden. 

It should be noted for the record that, unless U.S. Citizenship and lmmigration Services directs 
otherwise, the filing of a motion to reopen does not stay the execution of any decision in a case or 
extend a previously set departure date. 8 C.F.R. § 103.5(a)(1)(iv). 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 
The petitioner's motion will be dismissed, the proceedings will not he reopened, and the prior decisions 
of the director and the AAO will not he disturbed. 

ORDER: The motion to reopen is dismissed. The petition is denied. 


