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DISCUSSION: The service center director (the director) denied the nonimmigrant visa petition and
the matter is now before the Administrative Appeals Office (AAO) on appeal. The director's decision
will be withdrawn in part and affirmed in part. The appeal will be dismissed. The petition will remain
denied, although the matter is moot due to the passage of time

The petitioner described itself on the Form I-129 as a construction contracting service and real
property development company with 14 employees. It seeks to extend its employment of the
beneficiaries as carpenters from April 1, 2011 until March 31, 2012 pursuant to section
101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(ii)(b). The Guam Department of Labor issued a temporary labor
certification. The director denied the petition on the basis of her determination that the petitioner
had failed to establish: (1) a temporary need for the services of the beneficiaries; and (2) that the
petition and all evidence submitted in its support is credible, and that it sufficiently establishes that
the petitioner has complied with the terms and conditions of the beneficiaries' current employment.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the
petitioner's response to the RFE; (4) the director's decision denying the petition; and (5) the
Form I-290B and supporting documentation. The AAO conducts appellate review on a de novo
basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we
find the petitioner has overcome the director's concems regarding compliance with the terms and
conditions of the beneficiaries' current employment. and we withdraw the director's comments to
the contrary. However, the petitioner has failed to overcome the director's determination that it
failed to establish a temporary need for the services of the beneficiaries.

Applicable Law

Section 101(a)(15)(H)(ii)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(ii)(b), defines an H-2B temporary
worker, in pertinent part, as follows:

[An alien] having a residence in a foreign country which he has no intention of
abandoning, who is coming temporarily to the United States to perform other temporary
service or labor if unemployed persons capable of performing such service or labor
cannot be found in this country. . . .

The regulation at 8 C.F.R. § 214.2(h)(6) states, in pertinent part, the following:

Petition for alien to perform temporary nonagricultural services or labor (H-28)-

(i) Petition.

(A) H-2B nonagricultural temporary worker. An H-2B nonagricultural
temporary worker is an alien who is coming temporarily to the United
States to perform temporary services or labor without displacing
qualified United States workers available to perform such services or
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labor and whose employment is not adversely affecting the wages and
working conditions of United States workers.

(ii) Temporary services or labor-

(A) Definition. Temporary services or labor under the H-2B classification
refers to any job in which the petitioner's need for the duties to be
performed by the employee(s) is temporary, whether or not the
underlying job can be described as permanent or temporary.

(B) Nature ofpetitioner's need. Employment is of a temporary nature
when the employer needs a worker for a limited period of time. The
employer must establish that the need for the employee will end in the
near, definable future. Generally, that period of time will be limited to
one year or less, but in the case of a one-time event could last up to 3
years. The petitioner's need for the services or labor shall be a
one-time occurrence, a seasonal need, a peak load need, or an
intermittent need.

(1) One-time occurrence. The petitioner must establish that it has
not employed workers to perform the services or labor in the
past and that it will not need workers to perform the services
or labor in the future, or that it has an employment situation
that is otherwise permanent, but a temporary event of short
duration has created the need for a temporary worker.

(2) Seasonal need. The petitioner must establish that the services
or labor is traditionally tied to a season of the year by an event
or pattern and is of a recurring nature. The petitioner shall
specify the period(s) of time during each year in which it does
not need the services or labor. The employment is not
seasonal if the period during which the services or labor is not
needed is unpredictable or subject to change or is considered a
vacation period for the petitioner's permanent employees.

(3) Peakload need. The petitioner must establish that it regularly
employs permanent workers to perform the services or labor at
the place of employment and that it needs to supp}ement its
permanent staff at the place of employnient on a temporary
basis due to a seasonal or short-term demand and that the
temporary additions to staff will not become a part of the
petitioner% regular operation.

(4) Intermittent need. The petitioner must establish that it has not
employed permanent or full-time workers to perform the
services or labor, but occasionally or intermittently needs
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temporary workers to perform services or labor for short
periods.

In accordance with the precedent decision Matter ofArtee Corp., 18 I&N Dec. 366 (Comm. 1982), the
test for determining whether an alien is coming "temporarily" to the United States in order to "perform
temporary services or labor" is whether the need of the petitioner for the duties to be performed is
temporary. Accordingly, pursuant to Matter ofArtee it is the nature of the petitioner's need rather than
the nature of the duties that controls.

Analysis

The petitioner stated on the Form I-129 that its need for the services of the beneficiaries is a
temporary one, based upon a peakload need. In order to establish that the nature of its need is a
temporary one based upon a peakload need pursuant to 8 C.F.R. § 214.2(h)(6)(ii)(B)(3), the
petitioner must demonstrate the following: (1) that it regularly employs permanent workers to
perform the services or labor at the place of employment; (2) that it needs to supplement its
permanent staff at the place of employment on a temporary basis due to a seasonal or short-term
demand; and (3) that the temporary additions to staff will not become a part of the petitioner's
regular operation. 8 C.F.R. § 214.2(h)(6)(ii)(B)(3).

The director found that the petitioner had failed to establish that its need for the beneficiaries
services is a temporary one, based upon a peakload need. As counsel makes no argument and
submits no evidence to establish that this ground of the director's decision denying the petition was
reached in error, the petitioner has not overcome it. The petitioner has therefore failed to
demonstrate that its need for the services of the beneficiaries is a temporary one, based upon a
peakload need, as required by section 101(a)(15)(H)(ii)(b) of the Act and
8 C.F.R. § 214.2(h)(6)(ii)(B)(3).

Conclusion

The petitioner has sufficiently addressed the director's concerns regarding its compliance with the
terms and conditions of the terms and conditions of the beneficiaries' previous employment.
However, the petitioner has not overcome the director's determination that it failed to establish that
its need for the beneficiaries' services is a temporary one, based upon a peakload need.
Accordingly, the beneficiaries are ineligible for nonimmigrant classification under section
101(a)(15)(H)(ii)(b) of the Act and this petition must remain denied.

In these proceedings, the petitioner bears the burden of proof to establish its eligibility by a
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofChawathe, 25 I&N
Dec. 369, 375 (AAO 2010). It has not met that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.


