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DATE: MAR 0 5 2012 Office: CALIFORNIA SERVICE CENTER File: 

INRE: Petitioner: 
Beneficiaries: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(lS)(H)(ii)(b) of the 
Immigration and Nationality Act, 8 U.S.c. § 1101(a)(lS)(H)(ii)(b) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals OiTice in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must he 
suhmitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition 
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The director's 
decision will be withdrawn, and the petition will be remanded for entry of a new decision. 

The petitioner is a corporation doing business as a wholesale and retail bakery. The petitioner is 
located in Guam. It filed this petition to newly employ three named aliens as bakers, in Guam, 
pursuant to section 101(a)(lS)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1 101 (a)(H)(ii)(b), for the period April 1,2009 to April 1,2010. The named aliens are 
nationals of the Philippines.! 

The Guam Department of Labor determined that the petitioner had submitted sufficient evidence 
for the issuance of a temporary labor certification. 

The director denied the petition on a single basis, namely, that the employment start date 
specified in the petition (April 1, 2009) differs from the one stated in the approved temporary 
labor certification that was submitted with the petition, which is October 1,2009. 

The director correctly noted the difference in starting dates. However, the director erred in 
denying the petition on this basis. The regulatory provision that she cited as mandating denial of 
the petition because of the different starting dates does not currently apply to H-2B petitions for 
employment in Guam; and there is currently no other regulation that mandates that petitions for 
H-2B services in Guam state the same employment start date. 

The provision cited by the director, at 8 C.F.R. § 214.2(h)(6)(iv)(D), reads as follows: 

Employment start date. Beginning with petitions filed for workers for fiscal year 
2010, an H-2B petition must state an employment start date that is the same as the 
date of need stated on the approved temporary labor certification .... 

When it is isolated and read apart from the immediate regulatory context in which it stands, this 
provision appears to support the director's decision,. However, when it is read with the rest of 
the regulatory section in which it appears, it is clear that the provision cited by the director does 
not apply to an H-2B petition for services to be performed in Guam. This is evident in the title 
of the relevant section, 8 C.P.R. § 214.2(h)(6)(iv), which is "Labor certifications, except Guam," 
and in that title's juxtaposition with the title of the next regulatory section, 8 C.P.R. 
§ 214.2(h)(6)(v), which is "Labor Certification for Guam." Also, the regulatory section 8 C.F.R. 

1 The beneficiary was eligible to participate as a beneficiary in the H-2B program when the petition was 
filed on his behalf. See the Department of Homeland Security notice in the Federal Register, entitled 
"Identification of Foreign Countries Whose Nationals Are Eligible to Participate in the H-2B Visa 
Program," at 73 Fed. Reg. 77729 (Dec. 19, 2008), which lists the Philippines among such countries for 
the one-year period commencing January 18,2009. 
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§ 214.2(h)(6)(iv) itself contains no provIsIOn extending its coverage either to Guam labor 
certifications, or to petitions filed for H-2B services to be performed in Guam.2 

Additionally, as already noted, the USCIS regulations that currently address the H-2B program 
for Guam do not contain a provision similar to the regulatory section that the director cited, 
which, in fact, deals only with aspects of the H-2B program outside Guam. 

As the director's decision is grounded in a misinterpretation and misapplication of USCIS 
regulations to the facts of the present petition, and as no USCIS regulation currently supports the 
basis for the director's decision, the decision is hereby withdrawn. 

Further, as the director's decision did not address the merits of the petition, and as the record of 
proceeding as presently constituted is not sufficient for approval of the petition, the petition is 
remanded to the director to issue a decision based upon the merits. 

2 The full text of 8 c.P.R. § 214.2(h)(6)(iv), with the portion cited by the director italicized in bold by 
the AAO, reads as follows: 

(iv) Labor certifications, except Guam--

(A) Secretary of Labor's determination. An H-2B petition for temporary employment in 
the United States, except for temporary employment on Guam, shall be accompanied by 
an approved temporary labor certification from the Secretary of Labor stating that 
qualified workers in the United States are not available and that the alien's employment 
will not adversely affect wages and working conditions of similarly employed United 
States workers. 

(B) Validity of the labor certification. The Secretary of Labor may issue a temporary 
labor certification for a period of up to one year. 

(C) U.S. Virgin Islands. Temporary labor certifications filed under section 
101(a)(15)(H)(ii)(b) of the Act for employment in the United States Virgin Islands may 
be approved only for entertainers and athletes and only for periods not to exceed 45 days. 

(D) Employment start date. Beginning with petitions filed for workers for fiscal year 
2010, an H-2B petition must state an employment start date that is the same as the date 
of need stated on the approved temporary labor certification. A petitioner filing an 
amended H-2B petition due to the unavailability of originally requested workers may 
state an employment start date later than the date of need stated on the previously 
approved temporary labor certification accompanying the amended H-2B petition. 
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As the basis for this extension petition, the petitioner asserts a peakload need. The regulation at 
8 C.F.R. § 214.2(h)(6) (Petition for alien to perform temporary nonagricultural services or labor 
(H-2B)) provides, in part: 

(ii) Temporary services or labor-

(A) Definition. Temporary services or labor under the H-2B classification refers 
to any job in which the petitioner's need for the duties to be performed by the 
employee(s) is temporary, whether or not the underlying job can be described as 
permanent or temporary. 

(B) Nature of petitioner's need. Employment is of a temporary nature when the 
employer needs a worker for a limited period of time. The employer must 
establish that the need for the employee will end in the near, definable future. 
Generally, that period of time will be limited to one year or less, but in the case of 
a one-time event could last up to 3 years. The petitioner's need for the services or 
labor shall be a one-time occurrence, a seasonal need, a peak load need, or an 
intermittent need. 

* * * 

(3) Peakload need. The petitioner must establish that it regularly employs 
permanent workers to perform the services or labor at the place of 
employment and that it needs to supplement its permanent staff at the place 
of employment on a temporary basis due to a seasonal or short-term demand 
and that the temporary additions to staff will not become a part of the 
petitioner's regular operation. 

* * * 

The only submission directly addressing the nature of the petitioner's need is its May 25, 2009 letter 
of support, which asserts that the petitioner needs to supplement its permanent workers because it is 
currently "in a position where [it] [is] in a temporary need of workers" and that the petitioner is 
unable to fill this need without hiring foreign workers under the H-2B program. The AAO notes 
that the petitioner has not presented documentation to establish that the nature of its need meets 
the elements of the provision at 8 C.F.R. § 214.2(h)(6)(ii)(B)(3). In this regard it is important 
that the petitioner understand that its assertions or attestations will not be sufficient without 
documentation that substantiates the existence of each of the elements of peakload need as 
defined in the regulation. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 
22I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N 
Dec. 190 (Reg. Comm'r 1972)). 
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If a request for additional evidence (RFE) is issued to provide the petitioner the opportunity to 
further supplement the record, the RFE should focus on the absence of documentary evidence 
satisfying the regulatory requirements of an H-2B peakload need, which are: (1) that the 
petitioner regularly employs permanent workers to perform the services or labor at the place of 
employment; (2) that the petitioner needs to supplement its permanent staff at the place of 
employment on a temporary basis; (3) that the petitioner's need for the H-2B workers is 
generated by a seasonal or short-term demand; and (4) that the petitioner's need for H-2B 
workers is temporary within the meaning of the provisions at 8 C.F.R. § 214.2(h)(6)(ii)(A) and 
(B). 

A" always, the burden of proof in these proceedings rests solely with the petitioner. Section 291 of 
the Act, 8 U.S.c. § 1361. 

ORDER: The director's decision dated October 7, 2009 is dismissed. The petition is remanded to 
the director for action and consideration consistent with the above discussion, and entry 
of a new decision. 


