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http://Www.uscis.gov/for'ms for the latest information on fee, tiling location, and. other requirements. 
See also 8 C.ER. § 103-5. Do not tile a motion directly witll the MO. · 

/ 

Thank you, 

~/~/.~~ 
Ron Ro~enberg -
Chief, Administrative ppeals Office 

www.uscis.gov 



(b)(6)

NON-PRECEDENT DECISiON 
Page 2 

DISCUSSION: The service center director (the director) denied the nonimmigrant visa petition, a,nd 
the ma,tter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied .. 

-- . - \ 
On the Form I-129 visa petition, the petitioner describes itself as a spa, massage, and body care 
ser\rices company with "10+" employees.established in 2003. In order to employ the beneficiaries 
ip what it design<ltes as "massage and body care therapist/masseuse" positions1 frorn May 1, 2013 
until April 30, 2014, the petitioner seeks to classify them as temporary nonagricultural workers 
pursuant to section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(H)(ii)(b). 

The director denied the petition, cqncluding that the petitioner failed to establish a temporary need 
for the services of the beneficiary based upon a one.,.time occurrence. 

The record df proceeding before the AAO contains the following: (1) the Form I-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's decision denying the petition; and (5) the Form 
I -2908 and supporting documentation. 

Upon review of the entire record of proceeding, the AAO fuids that the petitioner has failed to 
overcome.the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

I. . Law and Interpretation 

Section 101(a)(15)(H)(ii)(b) of the Act, 8 U.S.C. § 1101(a)(l5)(H)(ii)(b), defines an H-2i3 temporary 
worker, in pertinent part, as follows: 

(Ail alien] having a residence in a foreign country Which Qe haS no intention of 
abandoning, who is coming temporarily to the United States to perform other 
temporary service ·or labor if unemployed persons capable of performing such 
service or labor cannot be found in this country .... 

The regulation at 8 C.F.R. § 214.2(h)(6) states, in pertinent part, the following: 

Petition for alien to perform temporary nonagricultural services or labor (H-2B)-. 

(i) Petition. 

(A) H-2B nonagricultural temporary worker. Ail H-2B nonagricultural 
temporary worker is an alien who is coming temporarily to tbe United 

1 The Fotm GDOL 750, Application for Temporary Alien Labor Certification, submitted by the petitioner in 
support of the petition was certified for the SOC (O*NET/OES) Code 31-9011, and the associated 
Occupational Classification of "Massage Therapists." 
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States to perforlil temporary services ot labor without displacing 
qualified United States workers available to perform SUch services or 
labor and whose employment is not adversely affecting the wages and 
workin~ conditions of United States workers. 

* * * 

(ii) Temporary services or labor-·· 

(A) Definition. Temporary services or labor under the H-2B classification 
refers to any job in which the petitioner's need for the duties to be 
p~rformed. by the ·t!mployee(s) is tempor~ry, whether or not the 

. underlying job can be described as permanent or temporary. 

(B) Nature of petitioner's need. Employment is of a tempotat)' nature 
when the employer needs a worker for a limited period of time. The 
employer must establish tl;l~t the need for the employee will end in the 
neat, definable future. Gerierally; that period of time will be lim_iteq to 
oile year or less, but in the case of a one-time event could last up to 3 
years. The petitioner's need fot the ser'Vices or labor shall be a 
one-time occurrence, a seasonal need, a peak load need, or an 
intermittent need.· · 

(1) One-time occurrence. The petitioner must establish that it has 
not emplOyed workers to perform the services or labor in the 
past and that it will not need workers to petfoim the serVices 
or labor in the future, or that it has an employment situation 
t_hi.lt is o~ht!rwise permanent, but a temporary event of short 
duration has crea.ted tbe need for a temporary wor~er. 

(2) Seasonal need. The petitioner must establish thi.lt . the services 
or labor is. traditionally tied to a season of the year by an. event 
or pattern aild is of a recutting nature. The petitioner sbaU 
specify the period(s) of time during each year jn which it does 
not need the services or labor. The employment is not 
seasonal if the period during which the services or labor is ilot 
needed is unpredictable or subject to change or is considered a 
vacation period for the petitioner's permanent employees. 

(3) Peakload need. The petitioner must establish that it regUlarly 
employs permanent workers to perform the services or labor at 
the place of employment and that it needs to supplement its 
permanent staff at the place of employment on a temporary 
basis dQe to a seasonal or short-term demand and that the 
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tei)1porary additions to st(),ff will IJ.Ot become a, part of the 
petitioner's regular oper(),tion. 

( 4) Intermittent need. The petitioner must establish that it has not 
employed permanent or full-time workers to perform the 

.. services or labor, but occasionally or intt(rmittently needs 
temporary workers to perform services or labor for short· 
periods. 

In accordance with Matter of Attee Corp., 18 I&N De.c. 366 (Coinin'r 1982), the test for determining 
whether ail alien is coining "temporarily" to the United Sta.tes in order to "perform temporary services 

· ot labor" is whether the petitioner's need for the beneficiary's services is temporary. Accordingly, 
pursuant to. Matter of Artee it is the nature of the petitioner; s need rather than the nature of the duties 
that controls. ,, · 

II. ' Pertinent Facts alld Procedura~ History 

The petitioner filed the instant p~tition on April 25, 2013. In its undated statement of need, the 
petitioner described itself and its need for the services of the benefici(lries as follows: 

is an incorporated company on 
currently operates resort spasin lridoneSia. has a lease agreement and 
contract with the to operate a resort spa in Guarn at the 
resort . . . The types of services offered in are unique and specialized 
massage and body care servic(!s using. techniql1es. a,nd materials from the is.la,nd of 

The company continl!es to experience a demand for out services. The 
continued temporary employment of the beneficiaries would enable the company to · 
hire and train local U.S. workers in our unique and specialized serviees and to meet 

· the continuing demand of our services. there is [sic] insufficient local workers 
available in this field. 

\ 
The petitioner proposed the following duties for the be11eficiaries at section 13 of the 
Form GDOL-750: 

·Massages customers and administers other body conditioning treatments for hygienic 
or remedial purposes. Provides employer's massage specialty services to include 
Swedish, Traditional Balinese, Shiatsu and reflexology techniques, in full body, head 
and foot massage regimens, traditional body scrub services, using required materials. 
Provides customers with various herb(ll (llld. otl}er bat]} services l1~l.11g herba,l, milk 
and flower ingredients. Provides customers with aromatherapy treatments including 
vaporization, inhalant and direct application techniques, [and] prepares blends of 
aromatherapy oils. Trains workers. • Greets customers in a, hospit(lble manner and 
provides detailed explanation of various techniques and treatments l!Sed in 
treatments. · Prepares bills [and] invoices for treatments and records same. Performs 
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preparation of work areas including disinfecting, sterilization, linen placement and 
removal, and other light cleaning associated with provision of treatment. 

According to the petitioner, the eight beneficiaries of this petition have been in the United States in 
H~2B status as follows: 

• since July 17, 2012; 

• : since July 17, 2012; 

.. since July 17, 2012; 

0 since July 17, 2012; 

0 since July 24, 2012; 

• since July 24, 2012; 

• since July 24, 2012; and 

• since November 17, 2012 . 

Th~ director issued an RFE on May 8, 2013, and requested additional evidence to establish that the 
nature. of the petitioner's claimed temporary need is a one-time occurrence, and the petitioner 
submitted a timely response. In its July 12, 2013letter, the petitioner argued as follows: 

Compounding our problem in identifying and hiring workers is that is currently 
experiencing an increase in tourism arrivals. Otir business clientele is made up of 
90%+ tourists and therefore out one time need is- due to an increase in business. 

Our company has recently entered into a_greements with agents representing Russian 
and Korean tourists that are coming to These tourists are in addition to the 
existing tourists that we serve tha~ originate in.Japan. The Russian tourist arrivals have 
incre~sed 208% (Year to Date) from April 2012 to April 2013. The Korean tourist 
arrivals have increased 40% for the same period of time .... 

Our company has also been short listed by the chain to expand our 
operations as the This will in effect double our need for 
workers as the expansion will be 100% above our current operation. 

As evidenc.e to support these claims, the petitioner submitted the following: (1) a June 19, :2013 
letter from the stating that the petitioner had tendered an o'ffer to 
operate the unused spa facilities located on its facility; (2) a June 19, 2013 letter from 

a tour operator, stating that it has entered into an agreement with the petitioner so that 



(b)(6)

NON-PRECEDENTDECISION 
Page 6 

may offer the petitioner's services to its clients; (3); an agreement between the 
petitioner and a tour operator, signed on July 11, 2013, which calls for 

to offer the petitioner's services to its clients; and ( 4) a July 11, 2013 e.,. mail from the 
regarding tourist arrivals to .___ ____ ____, 

In her July 26, 2013 decision denying the petition, the director found that the petitioner had failed to 
satisfy either ~ltem1:1.tive criterion of 8 C,F.R. § 2l4.2(h)(6)(ii)(B)(l) for establishing that the nature 

· ofits claiined temporary needis a one-"tirrie occmrepce. Mternoting that a prior H,.2B petition filed 
by the petitioner fot the positions held by the beneficiaries of this ·petition had already been granted, 
the director stated the following: ' 

The petitio]Jer has Pol. established that it wjll not contin11ally need to bave soiileqne 
pt;!rfonn t.bese services in order to keep its business operationaL The petitioner's 
need for spa masseuse[ s 1 to perform the duties described on [on the temporary labor 
certification], which is the nature of the petitioner's business, will always exist. The 
petitioner has not established that the cooks are only needed for a limited period. of 
time. The petitioner has not established that its need. for the beneficiaries' s.ervices.is 
one-time. 

On appeal, counsel submits a brief argument made on Form I-290B, Notic¢ of Appeal. 

111. Discussion 

In order to f!Stablish that the nature of its need is a temporary one based upon a: one4ime occurrence 
pursyant to 8 C.P.R. §. 214.2(h)(6)(ii)(B)(l), the petitioner must establish either: (1) that it has not 
employed workers to perform the serVices or labor in the past and that it will not need workers to 
perform the services or , labor in the future; or (2) that It has an employment situation that is 
otherwise permanent, but that a temporary evept of short duration has created the heed for a 
temporary wot"ker. 

Upon review, it is 'found that the record of proceeding does not establish that the petitioner has a 
temporary need for the services of the beneficiaries based upon a one-time occurrence under either 
of the two alternative criteria described at 8 C.P.R.§ 214.2(h)(6)(ii)(B)(l) . 

. , 

2 This e-m~il compared, inter alia, tourist arrivals to 
provided the following information: 

• That, overall, tourist arrivals had increased by 4.4%; 
· • That arrivals from Japan decreased by 3%; 

o Thatarrivals from Korea.increased by 34.8%; 

in June 2013 to arrivals in .June 2012, and 

o That arrivals from the People's Republic of China increased by 70%; and 
o That arrivals from Russia increased by 22.9%. 
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A. Preli111inary Fip.dings 

At the outset, the AAO finds that, aside frpro and in ~ddition to the other material deficiencies in 
this petitiort which ptechide its approval, the petition Jll\lSt be/den,i~d on the independent basis of the 
fCJ.ilure of the evidence of record to demonstrate when the petitioner's professed need for the 
temporary services of the beneficiaries will end~ 

As a precondition for approyal of any type . of H-2B petition, the regulation at 8 C.P.R. 
§ 2142(h)(6)(ii)(B) requites that petitioner "establish tb~t th~ need for the employee will end in the 
near, definable futJ,Ire.'' ln pertinent part, that regulation states the following: 

Na.ture of petitioner's need. Employment is of a temporary nature when the 
employer needs a worker for'a lilllited period of time. The empioyer mu~t establish 
that the need (or the employee will end in the 11e~, definable future. Generally; that 
period Of time. will be limited to one year or less, b\lt in the case of a one-time event 
could last up to 3 years. The petitioner".s need for the services or labor sball be a 
one-time occurrence, a seasonal need, a p~ak load need, ot an intertnittent need. 

This · ovetatching requirement for an H~213. petitioner to establish that the need for the temporary 
employees will end in the near definable future compels the petitioner here to establish a deftnable 
point at which its asserted need for the temporary II-2B employees will end. The evidenc~ of 
record, however, does IJOt meet this burden. Although the AAb recognizes that up to three yeats of 
need may be approv~ble und~r the one-time..,ocCtlrrence H-2B category, the pl<i'in reading of the 
regulation at 8 C.F.R. § 214.2(b)(6)(ii)(B) llonetheles.s requires the petitioner to estabiish the 
duration of that need; that is, to demonstrate the ,definable point at wbjcb its stated need would end. 

For this reason alone, the petition may not be approved. Having made this initial finding, the AAO 
tums n¢xt to tbe two alterna~ive criteria of 8 C.F:R. § 214.2(h)(6)(ii)(B)(1) for establishing that the- . 
nature of the petitioner's claimed telllporary n,eed for tl;le services of the beneficiaries is a one~time, 
occurrence. 

I 
B. The First Alternative Criterion of 8 C.F.R. § 214.2(h)(6)(ii)(B)(l) 

', . \ < 

The first alternative criterion described at 8 C.F.R. § 214.2(h)(6)(ii)(B)(J)-for establishillg that its 
need for the services of the beneficiaries is a temporary one based upon a one~til)1e OGQurrence 
requires the petitioner to1establish both: (1) that it has not employed workers to petfOhfi the services 
or labor in the past; and (2) that it will not need workers to perform the services or labor in the 
future. 

The petitioner has satisfied neither prong. The petitioner has not established that it has not 
employed massage and body care therapists/massemies in the past; to the contrary, in addition to its 
conces-si.ort that it has employed the beneficiaries in this capacity sinQe 2012, the petitioner indicates 
that it employs other massage and body care therapists/masseuses as welL Nor b.as tbe petitioner 
est~blished that it will not need massage and body care therapists/masseuses in the future. Again, 
the eviden_ce of recotd suggests the opposite: if the petitioner will not need massage and body cate 
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therapists/masseuses after April 30, 2014 (the final day of the beneficiaries' period of requested 
employment), it is unclear how it will remain in business past that date. 

Accordingly, the petitioner has not satisfied the first alternative criterion . set forth at 
8 CP.R. § 214.2(h)(6)(ii)(B)(l). 

C. The Second Alternative Criterion of.8 C.F.R. § 214.2(b)(6)(ii)(B)(l) 

- The second alternative criterion set forth at 8 C.P.R. § 214.2(h)(6)(ii)(B)(l) for establishing that its 
need for the services of the beneficiaries is a temporary one based upon a one-time occurrence 
requires the petitioner to establish that it has an employment situation that is otherwise permanent, 
but a temporary event of short duration has created the need for a temporary worker. 

Tbe evidence submitted by the petitioner in response to the director's RFE is acknowledged. Even 
if the AAO were to consider this evidence sufficient to support the petitioner's assertions regarding 
the coming increase to its customer base, the AAO would nonetheless find that the evidence of 
record does not establish that this increase qualifies as a ''temporary event of short duration'' within 
the meaning of that phrase at 8 C.P.R. § 2l4.2(h)(6)(ii)(B)(l). In this regard, the AAO notes that 
the petitioner ascribes no definable end to the asserted coming increase in its bu.siness such that its 
stated need would qualify as "a tempotaty event of short duration." 

Accordingly, the petitioner has not satisfied the second alternative criterion set forth at 
8 C.P.R. § 214.2(h)(6)(ii)(B)(l). 

IV. Conclusion 

As the petitioner has failed to satisfy either of tbe two alternative criteria described at 8 C.F.R. § 
214.2(h)(6)(ii)(l3)(1), it bas failed to establish tbat its need for the services of tbe benefici(J.ries is a 
temporary one, based upon a one .. time occurrence, as required by section 101(a)(15)(H)(ii)(b) of the 
Act and 8 C.P.R. § 214.2(h)(6)(i)(A). '-

Accordingly, the appeal will be dismissed and the petition will be denied on this basis. 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. . Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


