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DISCUSSION: The service center director denied the nonimmigrant visa petition and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before the 
AAO on a motion to reopen. The motion will be dismissed. 

On the Form I-129 visa petition, the petitioner describes itself as a motor rewinding and laundry 
service established in 1988. In order to employ the beneficiaries in what it designates as electric 
motor repairer positions from October 1, 2011 until September 30, 2012, the petitioner seeks to 
classify them as temporary nonagricultural workers pursuant to section 101(a)(15)(H)(ii)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(ii)(b). 

The relevant facts and procedural history of this case were set forth adequately in the AAO's prior 
decision and it will only repeat such facts and procedural history here as necessary. The director 
denied the petition on February 4, 2012, on the basis of her determination that the petitioner had 
failed to satisfy either alternative criterion set forth at 8 C.P.R. § 214.2(h)(6)(ii)(B)(l) for 
establishing that its need for the services of the beneficiaries is temporary and based upon a one
time occurrence. 1 The director found further that the petitioner had also failed to establish that its 
temporary need for the services of the beneficiaries "will end in the near, definable future," as 
required by 8 C.P.R. § 214.2(h)(6)(ii)(B). 

The AAO dismissed the petitioner's subsequent appeal on June 29, 2012. The following section of 
the AAO's decision on appeal will contribute some context to this motion, as it addresses the bases 
for the AAO's decision on appeal: 

The director denied the petition on February 4, 2012. In finding that the petitioner 
had failed to demonstrate that the petitioner's need for electric motor repairers to 
perform the duties proposed for the beneficiaries is in the nature of its business and 
will always exist. The director also found that the petitioner had failed to establish 
that it has not previously employed workers to perform the duties proposed for the 
beneficiaries. The director stated further that although the petitioner claimed its need 
for the beneficiaries' services was the result of its failure to recruit and hire local 
workers, it had failed to submit documentary evidence supporting that assertion. The 
director also noted that the petitioner had requested a one-year period of 
employment, and stated that that period of time is not indicative of a temporary event 
of short duration. Finally, the director noted that the contracts executed between the 
petitioner and the beneficiaries indicated no ending dates for the beneficiaries ' 
temporary employment. 

On appeal, counsel questions the director's finding that the one-year period of 
requested employment is not indicative of a temporary event of short duration by 

1 To establish that the nature of its temporary need is a one-time occurrence pursuant to 
8 C.P.R. § 214.2(h)(6)(ii)(B)(l), the petitioner must demonstrate either: (1) that it has not employed workers 
to perform the services or labor in the past and that it will not need workers to perform the services or labor 
in the future; or (2) that it has an employment situation that is otherwise permanent, but a temporary event of 
short duration has created the need for a temporary worker. 
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arguing that 8 C.F.R. § 214.2(h)(6)(ii)(B) allows for a period of approval of up to 
three years in the case of a temporary need arising from a one-time occurrence; 
submits contracts with the beneficiaries with ending dates of September 30, 2012; 
and submits copies of two classified advertisements it placed as well as recruitment 
documents indicating it spoke with two unqualified candidates. However, counsel's 
arguments made on appeal and the evidence he submits in their support fail to satisfy 
either alternative criterion described at 8 C.F.R. § 214.2(h)(6)(ii)(B)(l) for 
establishing that a petitioner's need is a temporary one based upon a one-time 
occurrence. 

As set forth above, the first alternative criterion described at 8 C.F.R. 
§ 214.2(h)(6)(ii)(B)(l) for establishing that a petitioner's need is a temporary one 
based upon a one-time occurrence requires the petitioner to establish: (1) that it has 
not employed workers to perform the services or labor in the past; and (2) that it will 
not need workers to perform the services or labor in the future. The petitioner has 
satisfied neither requirement. The director found that the petitioner had failed to 
demonstrate that it had not employed electric motor repairers to perform the duties 
described on the temporary labor certification, and counsel does not dispute that 
finding on appeal. The director also found that the petitioner had failed to 
demonstrate that its need for electric motor repairers to perform those duties will 
always exist, and counsel does not dispute that finding on appeal, either. The 
relevant evidence also fails to identify any endpoint to the petitioner's temporary 
need for the beneficiaries' services, as required by 8 C.F.R. § 214.2(h)(6)(ii)(B) 
(specifying that the petitioner must establish that its temporary need for the services 
of the beneficiary "will end in the near, definable future"). As noted by the director, 
the petitioner's contracts with the beneficiaries submitted below do not contain end 
dates and, although counsel submits updated contracts on appeal, the updated 
contracts possess little evidentiary value because they are unsigned and therefore 
appear unenforceable. For all of these reasons, the petitioner has failed to satisfy the 
first alternative criterion described at 8 C.F.R. § 214.2(h)(6)(ii)(B)(l) for establishing 
that the petitioner's need is a temporary one based upon a one-time occurrence. 

Nor do counsel's assertions made on appeal and the evidence he submits in their 
support satisfy the second alternative criterion set forth at 8 C.F.R. 
§ 214.2(h)(6)(ii)(B)(l), which requires the petitioner to establish that it has an 
employment situation that is otherwise permanent, but that a temporary event of 
short duration has created the need for a temporary worker. Counsel does not 
explain with any specificity why such is the case. Counsel also questions the 
director's finding that the one-year period of employment requested by the petitioner 
is not indicative of a temporary event of short duration by arguing that 8 C.F.R. 

· § 214.2(h)(6)(ii)(B) allows for a period of approval of up to three years in the case of 
a temporary need arising from a one-time occurrence. While counsel's citation to 
8 C.F.R. § 214.2(h)(6)(ii)(B) is correct, the fact that a period of approval lasting as 
long as three years is possible does not relieve the petitioner from its burden of 
establishing the temporary nature of its need, regardless of the length of that need, 
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and counsel fails to make any substantive argument specifically rebutting the 
director's finding that the one-year period of approval requested by the petitioner in 
this case is not indicative of a temporary event of short duration. For all of these 
reasons, the relevant evidence fails to satisfy the second alternative criterion 
described at 8 C.F.R. § 214.2(h)(6)(ii)(B)(l) for establishing that the petitioner's 
need is a temporary one based upon a one-time occurrence. 

Although the recruitment documents and advertisements submitted by counsel on 
appeal indicate recruitment on its part, those documents do not, alone, overcome the 
deficiencies set forth above or otherwise establish either alternative criterion 
described at 8 C.F.R. § 214.2(h)(6)(ii)(B)(l) for establishing that a petitioner's need 
is a temporary one based upon a one-time occurrence. 

The H-2B petition in question had been filed to extend the beneficiaries' employment as H-2B 
workers for the petitioner, in the same capacity as stated in the prior, approved petition. Also, the 
record reflects that this petition had been filed in October 2011, and for the period October 1, 2011 
to September 30, 2012. 

The petitioner, through counsel, filed the instant motion to reopen on July 30, 2012. The motion 
consists of a Form I-290B, a letter from counsel, and three enclosures. Those enclosures are: 

• A "Purchase and Sale Agreement for 
the petitioner and 

• A "Proposal Agreement for Purchase and Installation of 
[sic] between the petitioner and and 

• A between the petitioner and the 

'between 

The check-mark at section D, Part 2, of the Form I-290B signifies that the matter before the AAO 
was filed as a motion to reopen the AAO's decision on appeal. At Part 3 of the Form I-290B, 
counsel states: 

Petitioner is undergoing significant expansion of business, thus creating a temporary 
need. See attached brief and supporting documents. 

The "brief' mentioned by counsel is apparently the aforementioned letter from counsel, which is 
dated July 26, 2012. The core of that letter - counsel's argument and the introduction of the 
aforementioned enclosures, to which counsel refers as "new evidence of [the petitioner's] business 
expansion" - is quoted immediately below: 

Pursuant to 8 C.F.R. § 214.2(h)(6)(ii)(B)(1), in case of [a] "one-time occurrence," if 
an employment situation that is otherwise permanent, Petitioner must establish that a 
temporary event of short duration has created the need for a temporary worker. 
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In support of the Motion to Reopen, Petitioner submits the following new evidence 
of business expansion to establish that the statute is satisfied: 

1. Petitioner is in the process of purchasing a laundry mat at 
Attached is the Purchase and Sale Agreement and floor plan. 

2. Petitioner has submitted [a] proposal to purchase a laundry mat at 
The proposal purchase is expected to complete in 

December 2012. Attached please find the Proposal Agreement for Purchase 
and Installation of Commercial and Laundry Equipment and floor plan. 

3. Petitioner just executed a Coin-op Laundry Agreement with 
condominium to install and operate laundry equipment. The contract will 
begin on August 1, 2012 and end on July 31,2017. 

[This] new evidence supports the event of a temporary need of a short duration; 
therefore, they should satisfy the statutory requirements for [an] H-2B visa petition. 

These business expansions require the expertise of the beneficiaries for one year, as 
the purchase of the will be finalized in December 2012. This is a 
temporary need of short duration. 

Therefore, Petitioner respectfully asks the Service to reopen its decision. 

The regulation at 8 C.P.R. § 103.5(a)(4) states, in pertinent, part: 

Where a motion to reopen is granted, the proceeding shall be reopened. The notice 
and any favorable decision may be combined. 

As will now be discussed, these submissions do not satisfy the requirements of a motion to reopen. 
A motion that does not meet applicable requirements shall be dismissed. 8 C.P.R. § 103.5(a)(4). 
Accordingly, this motion will be dismissed. 

A motion to reopen must state new facts to be proved in the reopened proceeding and be supported 
by affidavits or other documentary evidence. 8 C.P.R. § 103.5(a)(2).2 Generally, the evidence 

2 The provision at 8 C.P.R. § 103.5(a)(2) states, in pertinent part: 

Requirements for motion to reopen. A motion to reopen must state the new facts to be 
provided in the reopened proceeding and be supported by affidavits or other documentary 
evidence .... 

This regulation is supplemented by the instructions on the Form I-290B, by operation of the rule at 
8 C.P.R. § 103.2(a)(l) that all submissions must comply with the instructions that appear on any form 
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sought to be reviewed as presenting new facts must be material, previously unavailable, and not 
discoverable earlier in the proceeding. See 8 C.F.R. § 1003.23(b)(3). 

As all of the USCIS regulations pertinent to a nonimmigrant proceeding must be read in context 
with each other, the underlying petition and all proceedings initiated to support it - including 
appeals and motions- are subject to the overarching rule, stated at 8 C.F.R. § 103.2(b)(1), that the 
petitioner must establish eligibility for the particular benefit on the basis of the facts as they existed 
at the time that the petition was filed. That provision reads, in pertinent part, as follows: 

(b) Evidence and processing. (1) Demonstrating eligibility. An applicant or 
petitioner must establish that he or she is eligible for the requested benefit at the time 
of filing the benefit request and must continue to be eligible through adjudication. 
Each benefit request must be properly completed and filed with all initial evidence 
required by applicable regulations and other USCIS instructions .... 

As clear in 8 C.F.R. § 103.2(b)(1), USCIS regulations affirmatively require a petitioner to establish 
eligibility for the benefit it is seeking at the time the petition is filed. A visa petition may not be 
approved based on speculation of future eligibility or after the petitioner or beneficiary becomes 
eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. 
Comm'r 1978). 

Accordingly, a contract that had not been signed until months after the filing of the H-2B petition, 
such as the "just executed" Coin-op Laundry Agreement with condominium to 
install and operate laundry equipment is not probative evidence that there was, at the time of the 

· petition's filing, a sufficient factual foundation for approving the H-2B petition on the grounds 
asserted by the petitioner. 

Further, the AAO accords no weight to counsel's assertion on motion that "the purchase of the 
will be finalized in December 2012." Going on record without supporting 

documentary evidence is not sufficient for purposes of meeting the burden of proof in these 

prescribed for those submissions. With regard to motions to reopen, Part 3 of the Form I-290B submitted by 
the petitioner states: 

Motion to Reopen: The motion must state new facts and must be supported by affidavits 
andlbor documentary evidence. 

The regulation at 8 C.F.R. § 103.2(a)(l) states in pertinent part : 

[E]very application, petition, appeal, motion, request, or other document submitted on the 
form prescribed by this chapter shall be executed and filed in accordance with the 
instructions on the form, such instructions ... being hereby incorporated into the particular 
section of the regulations requiring its submission. 
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proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to 
support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503, 506 (BIA 1980). However, the AAO also notes that the referenced prospective 
"finalized" sale of the in December 2012 did not even at the time of the motion's -
filing constitute an accomplished event, let alone at the time that the petition was filed. 

Although, as discussed above, the motion does not present the type of evidence that would qualify 
as "new" and sufficient to require reopening, the AAO will, for the petitioner's benefit, also address 
additional aspects of the evidence submitted on appeal that would preclude approval of this H-2B 
petition even if the submissions constituting the motion had warranted reopening - which is not the 
situation here. 

The first two motion documents listed above - the purchase and sale agreement between the 
petitioner and and the proposal agreement between the petitioner and 

- have little evidentiary value, as neither party to the agreements signed them. 

The third document - the Coin-op Laundry Agreement executed between the petitioner and the 
which was 

executed on July 18, 2012- calls for the petitioner to install 32 coin-operated washers and dryers in 
the laundry rooms of the and then maintain them for a period of 
five years. 

The would establish no error in the AAO's June 29, 2012 decision dismissing 
the appeal, as that document does not satisfy either alternative criterion set forth at 
8 C.F.R. § 214.2(h)(6)(ii)(B)(l) for establishing that the petitioner' s need for the services of the 
beneficiaries is temporary and based upon a one-time occurrence. 

The submissions on motion to reopen fail to satisfy the first alternative criterion described at 
8 C.P.R. § 214.2(h)(6)(ii)(B)(l) for establishing that a petitioner' s need is a temporary one based 
upon a one-time occurrence, which requires the petitioner to establish both: (1) that it has not 
employed workers to perform the services or labor in the past; and (2) that it will not need workers 
to perform the services or labor in the future. The petitioner has satisfied neither alternative prong 
of 8 C.F.R. § 214.2(h)(6)(ii)(B)(l). In its June 29, 2012 decision dismissing the appeal the AAO 
found that the petitioner had failed to demonstrate that it had not employed electric motor repairers 
to perform the duties described on the temporary labor certification in the past, and the 

does not address this issue. The AAO also found in its June 29, 2012 decision that the 
petitioner had failed to demonstrate that its need for electric motor repairers to perform those duties 
would not always exist, and the does not address this issue, either. 

For all of those evidentiary deficiencies just discussed about the submissions on motion, their 
consideration in a reopened proceeding would fail to satisfy the first alternative criterion described 
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at 8 C.P.R. § 214.2(h)(6)(ii)(B)(J) for establishing that its need for the beneficiaries' services is a 
temporary one based upon a one-time occurrence. 

Nor would the submissions on motion satisfy the second alternative criterion set forth at 
8 C.P.R. § 214.2(h)(6)(ii)(B)(l), which requires the petitioner to establish that it has an employment 
situation that is otherwise permanent, but that a temporary event of short duration has created the 
need for a temporary worker. Although 8 C.P.R. § 214.2(h)(6)(ii)(B) allows for a period of 
approval for up to three years in the case of a temporary need arising from a one-time occurrence, 
the lasts from August 1, 2012 through July 31, 2017 - a period of five years, 
which is more than the three-year allowance contained at 8 C.P.R. § 214.2(h)(6)(ii)(B). The 

therefore, would not demonstrate the existence of an otherwise temporary employment 
situation in which a temporary event of short duration has created the need for a temporary worker. 

Accordingly, even if there were grounds to reopen- and there are not- the evidence submitted on 
motion would fail to merit a different result than denial of the petition, as the petitioner would still 
have failed to satisfy either alternative criterion set forth at 8 C.P.R. § 214.2(h)(6)(ii)(B)(l) for 
establishing that its need for the services of the beneficiaries is temporary and based upon a 
one-time occurrence. Accordingly, the prior decisions of the director and the AAO will not be 
disturbed. 

Finally, the motion shall be dismissed for failing to meet another applicable filing requirement. The 
regulation at 8 C.P.R. § 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a statement 
about whether or not the validity of the unfavorable decision has been or is the subject of any 
judicial proceeding." In this matter, the motion does not contain the statement required by 
8 C.P.R. § 103.5(a)(l)(iii)(C). Again, the regulation at 8 C.P.R. § 103.5(a)(4) states that a motion 
which does not meet applicable requirements must be dismissed. Therefore, because the instant 
motion did not meet the applicable filing requirement listed at 8 C.P.R. § 103.5(a)(1)(iii)(C), it must 
also be dismissed for this reason. 

It should be noted for the record that, unless USCIS directs otherwise, the filing of a motion to reopen 
or reconsider does not stay the execution of any decision in a case or extend a previously set departure 
date. 8 C.P.R.§ 103.5(a)(l)(iv). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be 
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the 
director and the AAO will not be disturbed. 

ORDER: The motion is dismissed. 


