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ON BEHALF OF PETITIONER: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a healthcare provider that seeks to employ the beneficiary as a physical therapist 
trainee for a period of seven months. The petitioner, therefore, endeavors to classify the 
beneficiary as a nonimmigrant worker trainee pursuant to section 101(a)(15)(H)(iii) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(iii). 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's notice of intent to deny; (3) the petitioner's response to the 
director's notice; (4) the director's denial letter; and, (5) the Form I-290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing its decision. 

The director denied the petition on multiple grounds: (1) the petitioner failed to establish that the 
beneficiary would not receive training provided primarily at or by an academic or vocational 
institution; (2) the petitioner has not established that the beneficiary does not already possess 
substantial training and expertise in the proposed field of training; (3) the petitioner failed to 
establish that the proposed training is unavailable in the beneficiary'S home country; (4) the 
petitioner failed to establish that the proposed training program would benefit the beneficiary in 
pursuing a career abroad; (5) the petitioner failed to establish that the beneficiary would not 
receive graduate medical education or training through completion of the proposed training. On 
appeal, counsel contends that the director erred in denying the petition. 

Section 101(a)(15)(H)(iii) of the Act, 8 U.S.C. § 1101(a)(15)(H)(iii), provides classification for 
an alien having a residence in a foreign country, which he or she has no intention of abandoning, 
who is coming temporarily to the United States as a trainee, other than to receive graduate 
medical education or training, in a training program that is not designed primarily to provide 
productive employment. 

The regulation at 8 C.F .R. § 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee-

(A) Conditions. The petitioner is required to demonstrate that: 

(1) The proposed training is not available in the alien's own 
country; 

(2) The beneficiary will not be placed in a position which is 
in the normal operation of the business and in which 
citizens and resident workers are regularly employed; 
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(3) The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a 
career outside the United States. 

(B) Description of training program. Each petition for a trainee must 
include a statement which: 

(1) Describes the type of training and supervlSlon to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

(4) Describes the career abroad for which the training will 
prepare the alien; 

(5) Indicates the reasons why such trammg cannot be 
obtained in the alien's country and why it is necessary for 
the alien to be trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit, which will accrue to the 
petitioner for providing the training. 

(iii) Restrictions on training program for alien trainee. A training program 
may not be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means 
of evaluation; 

(B) Is incompatible with the nature of the petitioner's business or 
enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial 
training and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will 
be used outside the United States; 
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(E) Will result in productive employment beyond that which IS 

incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of 
domestic operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical 
training previously authorized a nonimmigrant student. 

In a letter of support, dated November 30, 2009, the petitioner explained that the "beneficiary 
will participate in our six-month program designed to provide advanced training in highly 
specialized physical therapy techniques of Proprioceptive Neuromuscular Facilitation." The 
petitioner also provided an explanation of the training program as follows: 

[The petitioner's] program trains Physical Therapists to evaluate and treat 
neurological and orthopedic patients using the highly specialized and intensive 
hands-on treatment known as Proprioceptive Neuromuscular Facilitation ("PNF"). 
The full-time 3- and 6-month courses combine didactic and theoretical training in 
addition to the hands-on patient treatment necessary to develop expertise in PNF. 

The 3-month (13 week) Program begins with didactic and theoretical classroom 
education devoted to understanding the philosophy and principles of the PNF 
concept. Participants are given opportunities to practice what they have learned 
during supervised patient treatment sessions. In successive weeks, participants 
begin to practice the specific movement patterns on one another before 
progressing to the supervised patient treatment sessions. Verification of 
competency occurs at several intervals throughout the Program with graded 
written and practical examinations. 

After building a solid foundation of practical skills, participants learn how to 
comprehensively evaluate patients, develop functional goals of treatment and plan 
treatment sessions to achieve those goals. Again, supervised practice sessions 
with patients are an essential part of this training. 

The following three months of the Program consist of one hour per day of 
classroom instruction and one hour of "team" treatment time. "Team" time is a 
time during which participants observe clinical instructors or staff treating 
patients or treat patients themselves and receive critique from multiple instructors 
and/or staff. The remainder of the day, participants work alongside staff members 
practicing their evaluation and treatment skills on patients. 
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The petitioner further stated that the training program is unavailable in the beneficiary's home 
country "because it is the only program of its kind in the world," because the participants "study 
under highly qualified clinical instructors recognized by the International Proprioceptive 
Neuromuscular Facilitation Association." 

The petitioner also submitted an outline and a weekly schedule of the training program. 

On December 14, 2009, the director sent a notice of intent to deny the petition. In response, 
counsel for the petitioner submitted a letter, dated December 16, 2009, and discussed the 
director's concerns. In part, counsel stated that the petitioner is not an academic or vocational 
institution and it does not qualify for an F-1 or M-1 visa. Counsel further stated that the training 
program "does not lead to any graduate degree and the coursework does not result in credits 
toward any graduate degree." Counsel also stated that even though the petitioner requires a 
nominal application fee and requests TOEFL results, this is "not determinative of whether or not 
the Petitioner is an academic or vocational institution." In addition, on appeal, the petitioner 
submits a letter stating that the training is a "clinically-based practical training program that 
offers no credits toward an academic degree or the equivalent." 

Counsel also responded to the director's concern that the beneficiary already had substantial 
training in the training offered by the petitioner. Counsel stated that the beneficiary only has 
"entry-level competence," but the training program will provide "expertise" in Physical Therapy. 

Counsel also explained that the training will prepare the beneficiary for a career abroad since 
"participants who successfully complete the training program return to their home countries with 
advanced clinical skills." Counsel also stated that "former participants have been recognized as 
Clinical Specialists, while others have secured clinical faculty positions in Universities based on 
the training they have received while in our Program." 

Finally, counsel for the petitioner stated that the training is not graduate medical education since 
that is a "term of art that is only applicable to physicians." 

~etitioner submits a letter from the Head Physical Therapist at the 
___ stating that the "training will benefit the beneficiary upon her return to her 
position at this hospital." The author also stated that "there is no other training program like this 
available in Europe." 

Upon review, the AAO agrees with the director's finding that the petitioner's proposed training 
program does not meet the regulatory requirements to establish eligibility for the nonimmigrant 
VIsa. 

The director found that the petitioner had failed to establish that the beneficiary would not 
receive training provided at, or by, an academic or vocational institution. The regulation at 
8 C.F.R. § 214.2(h)(1)(ii)(E)(1) states that "[a]n H-3 classification applies to an alien who is 
coming temporarily to the United States: (1) As a trainee, other than to receive graduate medical 
education or training, or training provided primarily at or by an academic or vocational 
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institution." The petitioner has established that the beneficiary will not receive the training at an 
academic or vocational institution. The trainee will not receive a degree or credit for courses 
towards a degree, upon completion of the training program. In addition, it does not appear that 
the program has a grading system. The petitioner has submitted detailed information regarding 
the training program and the AAO finds the petitioner's explanations and submissions 
reasonable. The petitioner has satisfied 8 C.F.R. § 214.2(h)(1)(ii)(E)(J), and the AAO withdraws 
the director's findings to the contrary. 

The director found that the petitioner failed to establish that the beneficiary does not already 
possess substantial knowledge and skills in the proposed field of training. The regulation at 8 
C.F.R. § 214.2(h)(7)(iii)(C) precludes approval of a training program which is on behalf of a 
beneficiary who already possesses substantial training and expertise in the proposed field of 
training. 

In response to the director's intent to deny, counsel for the petitioner stated that the beneficiary 
only has "entry-level competence," but the training program will provide "expertise" in Physical 
Therapy. The petitioner also submitted a letter from the Head Physical Therapist of the hospital 
in which the beneficiary works at as a physical therapist. The letter stated that "the training will 
enhance her competency in advanced skills including patient assessment, treatment planning, as 
well as the practical performance of PNF skills." 

The training program may enhance the skills that the beneficiary already has but the petitioner 
failed to present evidence that the beneficiary does not already have substantial knowledge and 
skills in the proposed field of training. The petitioner did not submit the beneficiary's resume so 
it is not clear how many years she has been working as a physical therapist. Although counsel 
stated that the beneficiary has only "entry-level" competence, the petitioner failed to submit any 
evidence to corroborate that claim. Without documentary evidence to support the claim, the 
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions 
of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 
506 (BIA 1980). The beneficiary obtained a degree in physical therapy, in a licensed physical 
therapist in Germany, and is employed by the as a physical 
therapist. It appears that she has substantial petitioner did not 
submit any evidence to establish otherwise, and the petition must be denied on this basis. 

The director also found that the petitioner failed to establish that the proposed training could not 
be obtained in Germany, the beneficiary'S home country. The regulation at 
8 C.F.R. § 214.2(h)(7)(ii)(A)(J) requires the petitioner to demonstrate that the proposed training 
is not available in the alien's own country, and 8 C.F.R. § 2l4.2(h)(7)(ii)(B)(5) requires a 
statement from the petitioner indicating the reasons why the proposed training cannot be 
obtained in the alien's home country and why it is necessary for the alien to be trained in the 
United States. 

The AAO notes that the question to be addressed when attempting to satisfy 
8 C.F.R. §§ 214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(5) is not whether the petitioner offers 
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this training in the alien's home country. In other words, whether the petitioner itself offers 
similar training in the beneficiary's home country is not the issue; the question is whether the 
training is unavailable anywhere in the beneficiary's home country, irrespective of whether it 
would be provided by the petitioner or another entity. 

In the letter of support, counsel for the petitioner stated that "[the petitioner] is the birthplace of 
Proprioceptive Neuromuscular Facilitation ("PNF"), and the Program has been in existence since 
1948." Counsel also stated that the training program "is the only program of its kind in the 
world, offering participants a unique opportunity to study PNF under highly qualified clinical 
instructors recognized by the International Proprioceptive Neuromuscular Facilitation 
Association. " 

In addition, the petitioner submits a declaration from 
_ with extensive experience in the field of Pediatric Neurology." The author's work 
experience has been in Poland, not Germany. The author stated that she is "extensively familiar 
with the work of the [petitioner]." The author also stated that in her opinion, there is "no other 
training program like this in Poland, in Europe, or for that matter in the world." The record does 
not contain an adequate factual foundation to support this opinion. The author does not indicate 
whether she reviewed company information about the petitioner, visited its site, or interviewed 
anyone affiliated with the petitioner. Nor does she describe the training program in any 
meaningful fashion. The extent of her knowledge of the proposed training program is, therefore, 
questionable. Thus, the petitioner has not established the reliability and accuracy of her 
pronouncements and this evidence is therefore not probative of any of the criteria at issue here. 
Nor has the author submitted any industry data or other information to support her opinion. The 
AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony. 
Where an opinion is not in accord with other information or is in any way questionable, however, 
the AAO is not required to accept or may give less weight to that evidence. Matter of Caron 
International, 19 I&N Dec. 791 (Comm. 1988). 

In addition, the petitioner has not submitted any industry data or other information to support the 
assertion that the training program must occur in the United States. Moreover, the beneficiary is 
already working as a licensed physical therapist in Germany. The petitioner did not submit 
sufficient evidence to corroborate its claim that the training program is not available in Germany. 
The petitioner has not established that its business practices are so unique and specialized that 
such knowledge could not be obtained from similar companies. The petitioner has failed to 
demonstrate that the proposed training could not be obtained in the beneficiary's home country. 
It has not satisfied 8 C.F.R. §§ 214.2(h)(7)(ii)(A)(1) or 214.2(h)(7)(ii)(B)(5). 

The director also noted that the petitioner did not demonstrate that the proposed training will 
benefit the beneficiary in pursuing a career outside the United States pursuant to the regulation at 
8 C.F.R. § 214.2(h)(7)(ii)(A)(4). 

In response to the director's notice of intent to deny, counsel for the petitioner explained that the 
training will prepare the beneficiary for a career abroad since "participants who successfully 
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complete the training program return to their home countries with advanced clinical skills." 
Counsel also stated that "former participants have been recognized as Clinical Specialists, while 
others have secured clinical faculty positions in Universities based on the training they have 
received while in our Program." On appeal, the petitioner submits an employment verification 
letter for the that states the beneficiary is employed as a physical therapist at the 

and is "expected to return to her current position after she 
noted by the director, the beneficiary already has a position as a 

physical therapist and will return to the same position after the completion of the training 
program. Thus, it does not appear that the program will benefit the beneficiary in pursuing a 
career abroad. The beneficiary will return to the same position she had prior to the training 
program. The petitioner did not submit sufficient evidence to establish that the training program 
will benefit the beneficiary in pursuing a career outside the United States. Going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter 0/ SojJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing 
Matter a/Treasure Craft a/California, 14 I&N Dec. 190 (Reg. Comm. 1972). 

The director also noted that the petitioner failed to establish that the beneficiary would not 
receive graduate medical education or training through completion of the proposed training. 
Given that the training program does not provide a degree or course credits towards an academic 
degree, the AAO will withdraw this portion of the director's decision. 

The AAO finds that the petition was properly denied and, for the reasons set forth in the 
preceding discussion, will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


