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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal wilI be dismissed. The petition will be denied. 

The petitioner is a staffing company that seeks to employ the beneficiary as a market research analyst. The 
petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 4 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation. The director aIso 
found that the petitioner had not complied with the terms of its previously approved petitions. On appeal, the 
petitioner submits a brief. 

Section 214(i)(l) of the Immigr.ation and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. S; 214,2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 
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The petitioner is seeking the beneficiary's services as a market research analyst. Evidence of the beneficiary's 
duties includes the 1-129 petition, the petitioner's July 17, 2001 letter in support of the petition, and the 
response to the director's request for evidence. According to this evidence, the beneficiary would perform 
duties that entail: developing analytical tools to track manufacturing sales volume by group and product 
category; tracking statistical marketing and logistics data for business accounts; providing projection tools for 
annual forecast and production; providing profitability analysis of sales volume: and establishing sales 
projections and profit margins by product category. The petitioner indicated that a qualified candidate for the 
job would possess a bachelor's degree in business administration with a major in marketing, management, 
finance or economics. 

The director found that the proffered position was not a specialty occupation. The director also stated that the 
petitioner did not establish that it would actually be employing the beneficiary. The director found further that 
the petitioner fdiled to establish any of the criteria found at 8 C.F.R. Ij 214.2(h)(4)(iii)(A). 

On appeal, the petitioner states that it would be the actual employer of the beneficiary. The petitioner also 
states that its record of filing numerous petitions relates to its business of staffing other organizations, and that 
i t  has a high turnover rate. The petitioner asserts that previous petitions, which were identical to the current 
petition, were approved. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 9 214.2 (h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent is the nonnal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

The AAO routinely consults the Department of Labor's Occupational O~itlook Handbook (Handbook) for its 
information about the duties and educational requirements of particular occupations. The director found that 
the proffered position was a marketing manager, rather than a market research analyst. The AAO does not 
concur that the position is most like a marketing manager. The petitioner, however, has not provided enough 
detail to establish that the beneficiary would actually be working as a market research analyst, and it has not 
shown how it would specifically use a market research analyst or what the beneficiary would do in that 
position. The issue is not whether a market research analyst is a specialty occupation, because it normally is, 
but whether the petitioner has established that the beneficiary would actually be performing the duties of a 
market research analyst. The petitioner has not established how the beneficiary would be performing these 
duties within the context of its organization. 

The petitioner stated that the beneficiary would "be working directly for the organization's division VB 
Investments. This division became an integral part of the organization few [sic] months ago. This division's 
business activity is operating retail food establishments and providing the services of foreign money 
remittance, travel agency and business rentals." There is no evidence in the record establishing the existence 
of this division, its business activities, or indicating that the petitioner will employ the beneficiary as a market 
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research analyst. Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Sofici, 22 l&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Crcfi of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Thus, the petitioner 
has not established the first criterion. 

Regarding parallel positions in the petitioner's industry, in response to the director's request for evidence, the 
petitioner submitted Internet job postings for market research analysts. There is no evidence, however, to 
show that the employers issuing those postings are similar to the petitioner, or that the advertised positions are 
parallel to the instant position. Thus, the advertisements have little relevance. 

The record does not include any evidence from professional associations regarding an industry standard, or 
documentation to support the complexity or uniqueness of the proffered position. The petitioner has, thus, not 
established the criteria set forth at 8 C.F.R. 9 214,2(h)(4)(iii)(A)(2). 

The AAO now turns to the criterion at 8 C.F.R. Q; 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. The petitioner lists three employees and the dates of their employment to 
establish that it requires its market research analysts to possess a bachelor's degree. There is no evidence in the 
record that these individuals worked for the petitioner, nor is there any evidence regarding their educational 
background. 

Finally, the AAO turns to the criterion at 8 C.F.R. $ 214.2(h)(iii)(A)(4) -the nature of the specific duties is so 
specialized and complex that knowledge required to perform the duties is usually associated with the attainment 
of a baccalaureate or higher degree. To the extent that they are depicted in the record, however, the duties do 
not appear so specialized and complex as to require the highly specialized knowledge associated with a 
baccalaureate or higher degree, or its equivalent, in a specific specialty. As noted above, the position 
description lacks detail about how the beneficiary would perform this position; therefore, the evidence does 
not establish that the proffered position is a specialty occupation under 8 C.F.R. 9 214,2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the petition. 

Regarding the petitioner's assertion that identical petitions were previously approved, the record of proceeding 
does not contain copies of the visa petitions that the petitioner claimed were previously approved. It must be 
emphasized that that each petition filing is a separate proceeding with a separate record. See 8 C.F.R. 
§ 103.8(d). In making a determination of statutory eligibility, CIS is limited to the information contained in 
that individual record of proceeding. See 8 C.F.R. 3 103.2(b)(16)(ii). If the previous nonimmigrant petitions 
were approved based on the same unsupported and contradictory assertions that are contained in the current 
record, the approval would constitute clear and gross error on the part of CIS. CIS is not required to approve 
applications or petitions where eligibility has not been demonstrated, merely because of prior approvals that 
may have been erroneous. See, e.g. Matter of Church Scientology International, 19 I&N Dec. 593, 597 
(Comm. 1988). It would be absurd to suggest that CIS or any agency must treat acknowledged errors as 
binding precedent. Sussex Engg. Ltd, v. Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987); cert. denied 485 
U.S.  1008 (1988). 



WAC 01 250 53340 
Page 5 

Furthennore, the AAO's authority over the service centers is comparable to the relationship between the court of 
appeals and the district court. Even if a service center director had approved the nonimmigrant petitions 011 

behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service 
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), afd 248 F.3d 1139 (5th Cir. 
2001), cert. denied, 122 S.Ct. 5 1 (2001). 

The director also found that the petitioner had not actually employed many of the individuals for whom it had 
previously received approval, and when it did employ them, they were frequently paid at a significantly lower 
rate than had been asserted on the Form 1-129 at the time of filing. The petitioner did not directly address this 
issue on appeal, and did not overcome the director's findings. 

An H-1B alien is coming temporarily to the United States to perform services in a specialty occupation. 
Section lOl(a)(l5)(H)(i)(b) of the Act, 8 U.S.C. 4 lOl(a)(lS)(H)(i)(b). 8 C.F.R. 6 214.2(h)(l)(ii)(B). In this 
case, the petitioner did not establish that the beneficiary would be coming to the United States to perform 
services in a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


