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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the 
appeal. 

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as an L-IA nonimmigrant 
intracompany transferee pursuant to section 10 I (a)( IS)(L) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § llOl(a)(lS)(L). The company, states that it is a restaurant. The petitioner 
claims to be a subsidiary located in Brazil. The petitioner seeks to employ the 
beneficiary as its president for a period of one-year to open a new office in the United States. 

The director denied the petition, concluding that the petitioner failed to demonstrate that the intended United 
States operation, within one year of the approval of the petition, will support an executive or managerial 
position. 

On appeal, counsel for the petitioner asserts that the petitioner submitted sufficient evidence to establish that 
the beneficiary will be employed in a managerial or executive capacity within one year. Counsel contends 
that the director misinterpreted the regulations governing the establishment of a new office, and substituted 
his own business judgment for that of the petitioner in finding the U.S. company will not require workers 
who have professional-level expertise. Counsel submits a brief and re-submits documentation previously 
submitted with the original petition in support of the appeal. 

To establish eligibility under section IOI(a)(lS)(L) of the Act, the petitioner must meet certain criteria. 
Specifically, within three years preceding the beneficiary's application for admission into the United 
States, a firm, corporation, or other legal entity, or an affiliate or subsidiary thereof, must have employed 
the beneficiary for one continuous year. Furthermore, the beneficiary must seek to enter the United States 
temporarily to continue rendering his or her services to the same employer or a subsidiary or affiliate 
thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(l)(3) further states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 
the alien are qualifying organizations as defined in paragraph (l)(I)(ii)(G) of this 
section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the services 
to be performed. 

(iii) Evidence that the alien has at least one continuous year of full time employment 
abroad with a qualifying organization within the three years preceding the filing 
of the petition. 
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(iv) Evidence that the alien's prior year of employment abroad was in a position that 
was managerial, executive or involved special ized knowledge and that the alien's 
prior education, training, and employment qualifies him/her to perform the 
intended services in the United States; however, the work in the United States 
need not be the same work which the alien performed abroad. 

In addition, the regulation at 8 C.F.R. § 214.2(l)(3)(v) states that if the petition indicates that the beneficiary 
is coming to the United States as a manager or executive to open or to be employed in a new office in the 
United States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year period 
preceding the filing of the petition in an executive or managerial capacity and that the 
proposed employment involved executive or managerial authority over the new operation; 
and 

(C) The intended United States operation, within one year of the approval of the petition, 
will support an executive or managerial position as defined in paragraphs (l)(I)(ii)(B) or (C) 
of this section, supported by information regarding: 

(I) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the foreign 
entity to remunerate the beneficiary and to commence doing business in the United 
States; and 

(3) The organizational structure of the foreign entity. 

The issue in this proceeding is whether the petitioner has demonstrated that the intended U.S. operation, 
within one year of the approval of the petition, will support the beneficiary'S employment in an executive 
or managerial position. 

Section IOI(a)(44)(A) of the Act, 8 U.S.C. § llOl(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the employee 
primarily-

(i) manages the organization, or a department, subdivision, function, or component of the 
organization; 
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(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department or 
subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as promotion and 
leave authorization), or if no other employee is directly supervised, functions at a senior 
level within the organizational hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be acting in a 
managerial capacity merely by virtue of the supervisor's supervisory duties unless the 
employees supervised are professional. 

Section I Ol(a)( 44)(B) of the Act, 8 U.s.C. § I 10 I (a)( 44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the employee 
primarily-

(i) directs the management of the organization or a major component or function of the 
organization~ 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher level executives, the 
board of directors, or stockholders of the organization. 

When a new business is established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
activities not normally performed by employees at the executive or managerial level and that often the full 
range of managerial responsibility cannot be performed. In order to qualify for L-l nonimmigrant 
classification during the first year of operations, the regulations require the petitioner to disclose the 
business plans and the size of the United States investment, and thereby establish that the proposed 
enterprise will support an executive or managerial position within one year of the approval of the petition. 
See 8 C.F.R. § 214.2(1)(3)(v)(C). This evidence should demonstrate a realistic expectation that the 
enterprise will succeed and rapidly expand as it moves away from the developmental stage to full 
operations, where there would be an actual need for a manager or executive who will primarily perform 
qualifying duties. 

In addition, if a petition indicates that a beneficiary is coming to the United States to open a "new office," 
it must show that it is ready to commence doing business immediately upon approval. At the time of 
filing the petition to open a "new office," a petitioner must affirmatively demonstrate that it has acquired 
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sufficient physical premises to commence business, that it has the financial ability to commence doing 
business in the United States, and that it will support the beneficiary in a managerial or executive position 
within one year of approval. See generally, 8 C.F.R. § 2l4.2(l)(3)(v). If approved, the beneficiary is 
granted a one-year period of stay to open the "new office." 8 C.F.R. § 2l4.2(l)(7)(i)(A)(3). At the end of 
the one-year period, when the petitioner seeks an extension of the "new office" petition, the regulation at 
8 C.F.R. § 2 I 4.2(1)(1 4)(ii)(B) requires the petitioner to demonstrate that it has been doing business "for 
the previous year" through the regular, systematic, and continuous provision of goods or services. See 8 
C.F.R. § 214.2(l)(l)(ii)(H) (defining the term "doing business"). The mere presence of an agent or office 
of the qualifying organization will not suffice. [d. 

The nonimmigrant petition was filed on June 10,2008. The petitioner indicated on the Fonn 1-129 that the 
beneficiary will be empl\,yed in the position of president. The petitioner submitted the U.S. company's 
articles of incorporation, stock certificates, lease agreement and photographs of the restaurant space. 

The petitioner also submitted a letter from _n letterhead the claimed 
parent company in Brazil. The letter stated that the beneficiary was employed as General Manager with the 
foreign company since January 1992. The author also stated that "we have established a subsidiary in the 
U.S., We have requested [the beneficiary] to run this enterprise, making 
all hiring, marketing and contract decisions." The author did not indicate what position he held for the 
foreign company. 

On August II, 2008, the director detennined that the petitioner did not submit sufficient evidence to process 
the petition, and therefore requested that the petitioner submit additional evidence in support of its petition. 

In response, counsel for the petitioner stated that the beneficiary "will be in charge of the U.S. operation and 
will need at least 5 or more employees, several of which will be professional." 

The petitioner submitted the breakdown devoted to the beneficiary'sjob duties as the owner and operator and 
general manager as follows: 

17 hours (42%) establish priorities aimed at strengthening the company's long-tenn 
strategies, goals and objectives for expansion. 
12 hours (30%) to the supervision of the duties perfonned by assistant managers. 
II hours (28%) invested in administrative duties such as financial statements and other 
financial periodicals, revenues and expenditures. 

[The beneficiary] directly supervises II personnel including I business manager, 2 
assistant managers, a hostess, head cook, 2 waiters, 2 kitchen assistants and 2 delivery 
persons. 

The petitioner submitted a brief job description for all of the proposed positions for the U.S. Company. In 
addition, the petitioner also submitted a 3-page business plan for the U.S. company outlining the objectives, 
business owner profile, marketing plan and projected earnings. 
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The director denied the pellllon on February 6, 2009 on the ground that insufficient evidence was 
submitted to demonstrate that the beneficiary would be employed in a primarily executive or managerial 
capacity by the U.S. within one year of commencing operations. The director noted that the 
"nature of your restaurant is not such that it would require workers who have 
professional-level expertise to fulfill the duties affiliated with the job titles." 

Upon review of the petition and evidence, the petitioner has not established that the beneficiary would be 
employed in a managerial or executive capacity. When examining the executive or managerial capacity 
of the beneficiary, the AAO will look first to the petitioner's description of the job duties. See 8 C.F.R. § 
214.2(1)(3)(ii). The petitioner's description of the job duties must clearly describe the duties to be 
performed by the beneficiary and indicate whether such duties are either in an executive or managerial 
capacity. Id 

The definitions of executive and managerial capacity have two parts. First, the petitioner must show that 
the beneficiary performs the high-level responsibilities that are specified in the definitions. Second, the 
petitioner must prove that the beneficiary primarily performs these specified responsibilities and does not 
spend a majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 
(Table), 1991 WL 144470 (9th Cir. July 30,1991). 

Based on the current record, the AAO is unable to determine whether the claimed managerial duties 
constitute the majority of the beneficiary's duties, or whether the beneficiary will primarily perform non
managerial, administrative, or operational duties by the end of the petitioner's first-year of operations. 
An employee who "primarily" performs the tasks necessary to produce a product or provide a service is 
not considered to be "primarily" employed in a managerial or executive capacity. See sections 
10 I(a)( 44)(A) and (B) of the Act (requiring that one "primarily" perform the enumerated managerial or 
executive duties); see also Matter of Church Scientology Intn 'I., 19 I&N Dec. 593, 604 (Comm. 1988). 

On review, the petitioner provided a vague and nonspecific description of the beneficiary's duties that 
fails to demonstrate what the beneficiary will do on a day-to-day basis. For example, the petitioner stated 
that the beneficiary will spend 42 percent of his time establishing "priorities aimed at strengthening the 
company's long-term strategies, goals and objectives for expansion." Although this responsibility will 
take almost half of the beneficiary'S time, the description is vague and gives no detail of what the 
beneficiary will be doing on a day-to-day basis. The petitioner does not explain how the beneficiary will 
"strengthen the company's long-term strategies." Reciting the beneficiary'S vague job responsibilities or 
broadly-cast business objectives is not sufficient; the regulations require a detailed description of the 
beneficiary's daily job duties. The petitioner has failed to provide any detail or explanation of the 
beneficiary's activities in the course of her daily routine. The actual duties themselves will reveal the true 
nature of the employment. Fedin Bros. Co., Ltd v. Sava, 724 F. Supp. 1103 (ED.N.Y. 1989), affd, 905 
F.2d 41 (2d. Cir. 1990). The petitioner's descriptions of the beneficiary's position do not identifY the 
actual duties to be performed, such that they could be classified as managerial or executive in nature. 

The job description also includes non-qualifYing duties such as the beneficiary will spend 28 percent of 
his time in "administrative duties such as financial statements and other financial periodicals, revenues 
and expenditures." Thus, it appears that the beneficiary will perform "administrative" duties such as 
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bookkeeping and preparing the financial documents. Based on the current record, the AAO is unable to 
determ ine whether the claimed managerial duties constitute the majority of the beneficiary's duties, or 
whether the beneficiary primarily performs non-managerial administrative or operational duties. The 
petitioner's description of the beneficiary's job duties does not establish what proportion of the 
beneficiary's duties is managerial in nature, and what proportion is actually non-managerial. See Republic 
ofTranskeiv. INS, 923 F.2d 175, 177 (D.C. Cir. 1991). 

In addition, although the beneficiary is not required to supervise personnel, if it is claimed that he is 
employed in a managerial capacity based on his supervisory duties, the petitioner must establish that the 
subordinate employees are supervisory, professional, or managerial. See § 101(a)(44)(A)(ii) of the Act. 

In evaluating whether the beneficiary manages professional employees, the AAO must evaluate whether 
the subordinate positions require a baccalaureate degree as a minimum for entry into the field of 
endeavor. Section 101 (a)(32) of the Act, 8 U.s.C. § 1 10 I (a)(32), states that "[t]he term profession shall 
include but not be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in 
elementary or secondary schools, colleges, academies, or seminaries." The term "profession" 
contemplates knowledge or learning, not merely skill, of an advanced type in a given field gained by a 
prolonged course of specialized instruction and study of at least baccalaureate level, which is a realistic 
prerequisite to entry into the particular field of endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm. 1988); 
Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); Matter of Shin, II I&N Dec. 686 (0.0.1966). 

Therefore, the AAO must focus on the level of education required by the position, rather than the degree 
held by a subordinate employee. The possession of a bachelor's degree by a subordinate employee does 
not automatically lead to the conclusion that an employee is employed in a professional capacity as that 
term is defined above. In the instant case, the petitioner has not, in fact, established that a bachelor's 
degree is actually necessary, for example, to perform the business manager functions or sales manager 
functions or restaurant service functions of the business manager, sales manager and cashier, chef cook, 
waiters, kitchen assistants and delivery persons for a restaurant. The AAO routinely consults the 
Department of Labor's Occupational Outlook Handbook (the Handbook) for its information about the 
duties and educational requirements of particular occupations. According to the Handbook under the 
section for Food Service Managers, it states that "most food service managers have less than a bachelor's 
degree; however, some postsecondary education, including a college degree, is increasingly preferred for 
many food service manager positions." Thus, a college degree is not required for the position of food 
service manager. Although the general manager maintains a managerial title, the petitioner has not 
submitted sufficient evidence to substantiate the claim that the beneficiary will be supervising employees 
who are employed in a managerial or supervisory role. 

Pursuant to section 101(a)(44)(C) of the Act, 8 U.S.c. § I I o 1 (a)(44)(C), if staffing levels are used as a 
factor in determining whether an individual is acting in a managerial or executive capacity, USCIS must 
take into account the reasonable needs of the organization, in light of the overall purpose and stage of 
development of the organization. In the present matter, however, the regulations provide strict 
evidentiary requirements for the extension of a "new office" petition and require USCIS to examine the 
organizational structure and staffing levels of the petitioner. See 8 C.F.R. § 214.2(l)(14)(ii)(D). The 
regulation at 8 C.F.R. § 214.2(1)(3)(v)(C) allows the "new office" operation one year within the date of 



approval of the petition to support an executive or managerial position. There is no provision in USCIS 
regulations that al10ws for an extension of this one-year period. If the business does not have sufficient 
staffing after one year to relieve the beneficiary from primarily performing operational and administrative 
tasks, the petitioner is ineligible by regulation for an extension. The petitioner did not indicate a firm date 
of hiring the employees and it did not provide any information in the business plan as to whether the U.S. 
company wil1 have sufficient funds to hire eleven ful1-time employees. Therefore, the petitioner does not 
present sufficient evidence to establish that the U.S. company can employ the beneficiary in a 
predominantly managerial or executive position after the initial year of operations. 

The statutory definition of the term "executive capacity" focuses on a person's elevated position within a 
complex organizational hierarchy, including major components or functions of the organization, and that 
person's authority to direct the organization. Section 10 I (a)(44)(B) of the Act, 8 U.S.C. § 
IIOI(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the management" and 
"establish the goals and policies" of that organization. Inherent to the definition, the organization must 
have a subordinate level of managerial employees for the beneficiary to direct and the beneficiary must 
primarily focus on the broad goals and policies of the organization rather than the day-to-operations ofthe 
enterprise. An individual will not be deemed an executive under the statute simply because they have an 
executive title or because they "direct" the enterprise as the owner or sole managerial employee. The 
beneficiary must also exercise "wide latitude in discretionary decision making" and receive only "general 
supervision or direction from higher level executives, the board of directors, or stockholders of the 
organization." ld. As discussed above, the petitioner has not demonstrated that the beneficiary will not 
primarily perform non-qualifying duties and the petitioner has not established that the beneficiary will be 
employed in a primarily executive capacity. 

Furthermore, as contemplated by the regulations, a comprehensive business plan should contain, at a 
minimum, a description of the business, its products and/or services, and its objectives. See Matter of Ho, 
22 I&N Dec. 206, 213 (Assoc. Comm. 1998). Although the precedent relates to the regulatory 
requirements for the alien entrepreneur immigrant visa classification, Matter of Ho is instructive as to the 
contents of an acceptable business plan: 

The plan should contain a market analysis, including the names of competing businesses 
and their relative strengths and weaknesses, a comparison of the competition's products 
and pricing structures, and a description of the target market/prospective customers of the 
new commercial enterprise. The plan should list the required permits and licenses 
obtained. If applicable, it should describe the manufacturing or production process, the 
materials required, and the supply sources. The plan should detail any contracts executed 
for the supply of materials and/or the distribution of products. It should discuss the 
marketing strategy of the business, including pricing, advertising, and servicing. The plan 
should set forth the business's organizational structure and its personnel's experience. It 
should explain the business's staffing requirements and contain a timetable for hiring, as 
wel1 as job descriptions for al1 positions. It should contain sales, cost, and income 
projections and detail the bases therefore. Most importantly, the business plan must be 
credible. 
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Id. 

The petitioner submitted a 3-page business plan for the U.S. entity. The business plan indicated that the 
goal of the U.S. entity is to open a pizzeria restaurant in the United States. The plan also listed the 
owner's work experience and educational credentials. The plan provided a one paragraph explanation of 
the marketing plan to include "advertising in the newspapers, local magazines, flyers, and radio." The 
business plan does not present any market research or timeline for the marketing plan. The business plan 
also lists "fixed expenses" but does not provide any explanation as to how the owner reached these 
numbers. Finally, the business plan states projected earnings for 2008 as $500,000 and for 2009 as 
$700,000. Again, the business plan does not provide any detail of how the projected earnings were 
calculated. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N 
Dec. at 59 I -92. In reviewing the business plan, it appears that the petitioner has failed to identify the 
scope of the U.S. company and the feasibility of achieving the goals discussed in the business plan. 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972». 

Upon review, the petitioner has not submitted sufficient evidence to establish that the intended United 
States operations, within one year of approval, will support an executive or managerial position. For this 
reason, the appeal will be dismissed. 

Beyond the decision of the director, the evidence of the record does not establish that a qualitying 
relationship exists between the foreign company and the United States entity. To establish a "qualifying 
relationship" under the Act and the regulations, the petitioner must show that the beneficiary's foreign 
employer and the proposed U.S. employer is the same employer (i.e. one entity with "branch" offices), or 
related as a "parent and subsidiary" or as "affiliates." See generally section 101(a)(IS)(L) of the Act; 8 
C.F.R. § 214.2(1). 

The petitioner claims to be a subsidiary of the beneficiary's foreign employer 
The petitioner submitted two stock certificates for the U.S. company. One stock certificate issued 51 % 
shares of capital stock to The second stock certificate issued 49% shares of 
capital stock to the beneficiary. The copies of the stock certificates have illegible stock certificate 
numbers or numbers of shares. In addition, the stock certificates are not dated and do not have a seal. 
Furthermore, the stock certificates indicate the percentage of ownership rather than the number of stocks 
issued which is what is normally seen on stock certificates. 

Furthermore, as general evidence of a petitioner's claimed qualitying relationship, stock certificates alone 
are not sufficient evidence. The corporate stock certificate ledger, stock certificate registry, corporate 
bylaws, and the minutes of relevant annual shareholder meetings must be examined to determine the total 
number of shares issued, the exact number issued to the shareholder, and the subsequent percentage 
ownership and its effect on corporate control. Additionally, a petitioning company must disclose all 
agreements relating to the voting of shares, the distribution of profit, the management and direction of the 
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subsidiary, and any other factor affecting actual control of the entity. See Maller of Siemens Medical 
Systems, Inc., supra. Without full disclosure of all relevant documents, USCIS is unable to determine the 
elements of ownership and control. For this additional reason, the appeal will be dismissed. 

Beyond the decision of the director, the petitioner did not provide sufficient evidence to establish that a 
sufficient financial investment has been made in the United States company, as required by 8 C.F.R. § 
214.2(1)(3)(v)(2). In the business plan submitted by the petitioner, it indicated "investments" such as 
"facilities, rent, equipment, furniture, computer programming and opening expenses," and "fixed 
expenses" to include salaries, social security, materials, water, electric, telephone, gas, advertising, 
maintenance, delivery. Thus, the anticipated expenses to start the U.S. company are approximately 
$87,000. As evidence of the U.S. entity's financial stability, the petitioner submitted the U.S. company's 
bank statement, dated October 5, 2007, with a current balance of $11,135.88. The petitioner also 
submitted a dated February 15,2008, for a bank account 
under the The statement indicated a wire transfer of 
$75,000 from the beneficiary to the beneficiary. This documentation is not sufficient evidence to 
establish that the petitioner has sufficient financial investment because this money went from the 
beneficiary to the beneficiary specifically, and not from the foreign entity to the U.S. company. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Maller ofSoffici, 22 I&N Dec. at 165. For this additional reason, the appeal 
will be dismissed. 

Further, it is noted that the petitioner has not demonstrated that the foreign entity will continue doing 
business during the alien's stay in the United States. The petitioner submitted documents pertaining to the 
foreign company; however, all of the documents are dated in either 2005, 2006 or 2007. Thus, the 
petitioner did not provide any evidence that the foreign company is currently doing business. For this 
additional reason, the appeal must be dismissed and the petition denied. 

An application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (ED. Cal. 200 I), 
aird. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004)(noting that 
the AAO reviews appeals on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for the decision. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that 
burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


