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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The 

matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to extend the status of its President and Chief 
Executive Officer as an L-IA nonimmigrant intracompany transferee pursuant to section IOI(a)(15)(L) of the 

Immigration and Nationality Act (the Act), 8 U.S.C. § IlOl(a)(15)(L). The petitioner, a Utah limited liability 

company engaged in the provision of management consulting services, indicates that it is a subsidiary of 
RDPD Consultants/Seminars Ltd., located in the United Kingdom. The beneficiary was previously granted 

L-IA classification for a period of approximately one year in order to open a new office in the United States, 

and the petitioner now seeks to extend the beneficiary's status for three additional years. 

The director denied the petition, determining that the petitioner did not establish that the beneficiary will be 

employed in the United States in a primarily managerial or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 

forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the director 

placed undue emphasis on the size of the company, and failed to consider the reasonable needs of the 

petitioning company given its overall purpose and stage of development. Counsel submits a brief and 
additional evidence in support of the appeal. 

I. The Law 

To establish eligibility for the L-l nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 

beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 

alien are qualifying organizations as defined in paragraph (1)(1 )(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 

knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 

abroad with a qualifying organization within the three years preceding the filing of 

the petition. 
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(iv) Evidence that the alien's prior year of employment abroad was in a position that was 

managerial, executive or involved specialized knowledge and that the alien's prior 

education, training, and employment qualifies himlher to perform the intended 
services in the United States; however, the work in the United States need not be the 

same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(1)( 14)(ii) also provides that a visa petition, which involved the opening of a 
new office, may be extended by filing a new Form 1-129, accompanied by the following: 

(A) Evidence that the United States and foreign entities are still qualifYing organizations 

as defined in paragraph (1)(1 )(ii)(G) of this section; 

(B) Evidence that the United States entity has been doing business as defined In 

paragraph (1)(1 )(ii)(H) of this section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous year and the 

duties the beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new operation, including the number of 

employees and types of positions held accompanied by evidence of wages paid to 

employees when the beneficiary will be employed in a managerial or executive 

capacity; and 

(E) Evidence of the financial status of the United States operation. 

II. The Issue on Appeal 

The sole issue addressed by the director is whether the petitioner established that the beneficiary would be 
employed in a primarily managerial or executive capacity under the extended petition. 

Section IOI(a)(44)(A) of the Act, 8 U.S.C. § I 10 I (a)(44)(A), defines the term "managerial capacity" as an 
assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 

the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 

employees, or manages an essential function within the organization, or a department 

or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 

hire and fire or recommend those as well as other personnel actions (such as 
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promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 

function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 

acting in a managerial capacity merely by virtue of the supervisor's supervisory 

duties unless the employees supervised are professional. 

Section IOI(a)(44)(8) of the Act, 8 U.S.C. § IIOI(a)(44)(8), defines the term "executive capacity" as an 

assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 

organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the board 

of directors, or stockholders of the organization. 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker on February 27, 2009. The 

petitioner stated on the Form 1-129 that the U.S. company has four employees and achieved gross income of 

$190,593 in 2008. 

In a letter dated February 25, 2009, the petitioner explained the services offered by the company as follows: 

[The petitioner] teaches managers how to increase their quality of life in both personal and 
corporate environment through a unique blend of education, accountability and motivation. 

Our key areas of focus include prosperity management, personal relationships as assets, 
conflict resolution and guidance, individual empowerment through responsibility. [The 

petitioner] offers coaching on a personal basis as well as in a corporate setting. It is also 
involved in Personal Growth Mentoring, which is aimed toward improving personal and 

business interactions and maximizing personal prosperity potential. 

The petitioner stated that the beneficiary has held the position of "Chief Executive Officer, General Manager 

and Lead Consultant" since April 8, 2008, and is responsible for the following: 

(1) oversee and manage all operations and aspects ofthe company; (2) identify new markets 

and supervise expansion of consulting enterprises; (3) manage growth of human resources; 

(4) represent the company with prospective, former and current students, clients, suppliers 
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and the community; (5) interact effectively with a diverse group of clients, staff, students, and 

other customers; (6) identify and attract potential clients; (7) follow-up with and manage 
existing clients; (8) oversee product development, information packages, brochures, and 

website; (9) manage product presentations, client meetings, and name recognition; (10) locate 

prospective consultants and other staff; and (II) oversee staff training. 

The petitioner also submitted a copy of the beneficiary's resume, in which he indicates that he is the "primary 

instructor for Prosperity Education Seminars and Specialty Consulting" for the petitioning company. The 

beneficiary states that he: oversees the development of specialty services for clients including custom 

consulting; manages the acquisition of company assets; makes corporate adjustments recommended by the 
board of directors; trains new staff and referral sales agents; and serves as coach and mentor for clients as 

needed. 

The petitioner's initial evidence included an organizational chart for the company which identified the 

prtosi(Ien,t, overseeing an office mama:ger 

marketing employee_ 

who in turn supervises a sales manager 
The chart depicts open positions for a product 

development employee who would report to the beneficiary, and a client services employee who would report 

to the office manager. The chart also depicts two referral agents who report to the sales manager, but does not 

identify the names of these individuals or companies or indicate whether these positions are filled. 

The petitioner also provided an overview of its activities since the beneficiary's arrival in the United States in 

April 2008. The petitioner indicates that it began offering seminars and consulting services in Utah in the 
summer of 2008, through its "Prosperity Management" and "Personal Relationships as Assets" products. The 

petitioner indicates that the beneficiary also began teaching "Stocks and Option Investment Theory" at that 

time. The petitioner mentions that it underwent restructuring in the fall of 2008 in response to economic 

decline, and notes that it hired as a full-time accounting and operations manager. The 

petitioner also indicates that mineral refining and consulting became a secondary focus for the business, and 

that the company began negotiations to acquire a Utah-based mineral processing refinery. 

The petitioner indicated that its goals for 2009 are to complete acquisition of the mineral processing refinery, 
to purchase local mining operations, to commence exportation of goods to Europe and Asia, and to develop 

new courses to meet the business needs of its clients. The petitioner submitted documentation related to its 
planned acquisition of AuRIC Metallurgical Laboratories LLC, but it did not provide evidence that the 

acquisition was actually complete at the time of filing the petition or provide a timeline for completion of the 
transaction. Finally, the petitioner submitted copies of several ongoing consulting agreements for services in 

the field of "prosperity management" which the company signed during the last quarter of 2008. 

The director issued a request for additional evidence ("RFE") on March 17,2009, in which she instructed the 

petitioner to submit: (1) information regarding the total number of employees in the United States; (2) the 

petitioner's detailed organizational chart clearly identifying the beneficiary'S position and all employees under 

his supervision; (3) names, job titles, job duties, educational level, annual salaries/wages and source of 

remuneration for all employees working under the beneficiary'S supervision; (4) an explanation regarding who 
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is providing the petitioner's consulting services and offering instruction to students or clients; (5) copies of the 
company's state quarterly wage reports and IRS Forms 941, Employer's Quarterly Federal Tax Return, for the 

last two quarters; (6) copies of the company's payroll summary and IRS Forms W-2 and 1099 for 2008; and 

(7) if the beneficiary is employed in an executive capacity, a list of the specific discretionary decisions the 

beneficiary has made, and a specific day-to-day description of his job duties. 

In response to the RFE, the petitioner submitted the following list of duties for the beneficiary: 

• [The beneficiary 1 is the main presenter for all seminars and the chief consultant for and of 

the business development projects 

• Analysis of client companies, business practices, revenue sources, projections, historical 

profits, structure 

• Make presentations for improvement of client companies and business practices 

• Manage company asset accounts and make decisions on the best use of the assets 

• Oversee n sales and service projections 

• Work with to develop company objectives and goals 

• Develop relationships with prospective clients for future business 

• Manage outside advisors and consultants. 

• Oversees and manages company's accounting and financial affairs. 

• Oversees and manages company's office organization and administration. 

The petitioner stated that the sales manager: meets with prospective clients to develop business; reports to the 

beneficiary regarding client needs for specific services; assists the beneficiary in analyzing industries to meet 

client needs; attends other service organization meetings to monitor competitors' services; manages the 

processing and refining of minerals provided through consulting, manages clients; and assists in setting up 

and taking down equipment used in consulting and seminars. 

The petitioner indicated that ••••••• ·s an independent consultant with A-Camp Management and 
provides the following duties to the U.S. company for a monthly fee of $6,000: managing accounting 

financial projections; providing financial recommendations for consulting clients; assisting in review of 
potential opportunities to develop joint venture relationships; advising the beneficiary in asset valuations or 

budget developments for clients; and assisting in the development of the company's long-term goals. 

Finally, the petitioner stated that works as an independent consultant for marketing and 

advertising on an "as-needed' basis. The petitioner indicates that she develops marketing strategies, assists in 

marketing campaigns, tracks sales leads, works with advertising agencies to develop marketing material, and 

advises on future growth areas for the company. 

The petitioner nnlVi,led of IRS Forms 1099, Miscellaneous Income, issued to the beneficiary, •••• 
Management, in 2008, along with a copy of its IRS Form 941, Employer's 

Quarterly Federal Tax Return, for the first quarter of 2009, which reports non-employee compensation paid to 

the beneficiary and •••••• 
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In a letter dated April 28, 2009, the petitioner emphasized that the beneficiary is employed in a managerial 
and executive capacity. The petitioner indicated that the U.S. company is still in its start-up phase, but will 

fully implement the business plan as market conditions warrant. The petitioner stated that the goals and 

policies established by the beneficiary during the last six months include: (I) setting up guidelines and 
contracts for new clients, including requiring clients to go through due diligence; (2) requiring clients to put 

down 10 percent at contract signing; (3) developing a consulting package based on "stocks and option 

inventory theory"; (4) setting up a system for tracking and monitoring the company's client referral network; 

(5) initiating negotiations to acquire a mineral processing refinery; (6) establishing relationships and 
developing licenses that will allow the company to export goods to Asia and Europe; and (7) adjusting 

consulting and seminar courses to meet client needs and staff expertise. The petitioner stated that the 

beneficiary is the company's "chief executive officer, lead consultant and seminar presenter," and "speaks 
with prospective and existing clients on a daily basis." 

The director denied the petition on May 12, 2009, concluding that the petitioner failed to establish that the 

beneficiary would be employed in a qualifYing managerial or executive capacity under the extended petition. 

In denying the petition, the director noted that none of the employees under the beneficiary's supervision, 

based on the petitioner's statements, are responsible for relieving the beneficiary of performing the company's 

core business activities of delivering consulting services, personal coaching and mentoring and seminars to 

the company's clients. The director concluded that the company had not grown to the extent that it currently 

requires the beneficiary to perform primarily managerial or executive duties. 

On appeal, counsel for the petitioner contends that the director unfairly denied the petition based solely on its 

staffing levels. Counsel asserts that the director failed to adjudicate the petition pursuant to section 

10 I (a)( 44)(C) by taking into account the reasonable needs of the organization in light of its overall purpose 

and stage of development. Counsel notes that the petitioner, as a young start-up company, was forced to 

significantly alter its business plan due to the global financial crisis. Nevertheless, counsel asserts that the 

petitioner began offering additional consulting services, and hired two interns to assist in working with clients 
between April 2009 and July 2009. 

Counsel further contends that that the director did not consider the full extent of the company's staffing levels, 

including its employees, independent contractors and outside professionals. With respect to the beneficiary, 
he states: 

[The beneficiary's] primary focus is the direct consulting and presentation of seminars. His 
work also includes overseeing the project development, making improvements and 

adjustments to company objectives and plans, signing off on significant company purchases 

and investments, managing the company cash flow based on the company's budget as 

presented by_and the company's accounting firm. [The beneficiary] also works 

direct with some of the larger clients to ensure that their needs are being met. 

In addition, counsel asserts that a careful review of the petitioner's representative projects establishes that the 

company has the organizational complexity to support an executive or managerial position. Counsel explains 
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that clients originally introduced to the petitioner through its seminar and training services now require the 

petitioner's consulting services. Counsel asserts that "it would be impossible for [the beneficiary] to service 
all of these clients without the help of professionals employed by [the petitioning company]." Counsel 

summaflzes a total of six different "projects" including: the petitioner's proposed acquisition of _ 

its acquisition of the' the 

ownership" and 20 percent interest in which is 

propelled personal flight machine scheduled for launch in August 2009; a 

sister company, which was established " to assist clients in the purchase, 

develop 

to assist in the 

projects and products 

distribution and sale of precious stones and gems"; its assistance to 
property next to the its contract with 

distribution of several art collections, 

developed by a Texas-based inventor. 

and its investment in various green energy 

Counsel further asserts that the beneficiary oversees the services provided by outside professionals who 

provide legal services, payroll services, marketing and advertising, property appraisals, and real estate 

services. Counsel states that the petitioner's staffing level is appropriate for its business and sufficient to 

support the beneficiary in the performance of his managerial and executive duties. 

The petitioner submits an updated organizational chart indicating that the beneficiary directly supervIses 

The chart lists four consulting clients or projects under each position, and indicates that. 

have an intern assisting them with their duties. 

Upon review, and for the reasons discussed herein, the petitioner has not established that the beneficiary 

would be employed in a qualifYing managerial or executive capacity under the extended petition. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 

petitioner's description of the job duties. See 8 C.F.R. § 214.2(l)(3)(ii). The petitioner's description of the job 
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are 

either in an executive or managerial capacity. Id. 

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that 

the beneficiary performs the high-level responsibilities that are specified in the definitions. Second, the 

petitioner must show that the beneficiary primarily performs these specified responsibilities and does not 

spend a majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 
(Table), 1991 WL 144470 (9,h Cir. July 30, 1991). While the AAO does not doubt that the beneficiary 

exercises the appropriate level of authority over the petitioner's business, the totality of the evidence 

submitted does not demonstrate that the beneficiary's actual duties will be primarily managerial or executive 

in nature. 

The position description submitted at the time of filing the petition suggested that the beneficiary performs a 

combination of general managerial functions and operational tasks which do not clearly fall under the 
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definition of either managerial or executive capacity. For example, the petitioner stated that the beneficiary 
will "oversee and manage all operations and aspects of the company," "supervise expansion of consulting 

enterprises," "manage growth of human resources," "oversee product development," and "manage product 

presentations, client meetings and name recognition," and "oversee staff training." While these broadly-cast 

duties suggest that the beneficiary has general oversight authority over the business, such a statement provides 

little insight into what the beneficiary does during a typical workweek. Specifics are clearly an important 

indication of whether a beneficiary's duties are primarily executive or managerial in nature, otherwise meeting 

the definitions would simply be a matter of reiterating the regulations. Fedin Bros. Co., Ltd v. Sma, 724 F. 

Supp. 1103 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). 

At the same time, the petitioner indicated that the beneficiary's duties include representing the company with 

prospective, former and current students, clients and suppliers; interacting with clients and customers; 

identitying and attracting clients; and following up with existing clients. The beneficiary's resume provided 
additional claritying information regarding the nature of the beneficiary's client interactions, as he states that 

he serves as the company's "primary instructor 

and "coaches and mentors clients." There are several letters in the record in which prospective clients 

requested the beneficiary's direct services as a personal mentor after attending one of his seminars or 

corporate trainings. Furthermore, in response to the RFE, the petitioner added that the beneficiary is "the 

main presenter for all seminars and the chief consultant for ... business development projects," and that his 

duties include research and analysis of client companies, making presentations for the improvement of client 
companies, and conducting consultancy and mentoring for clients. 

Finally, on appeal, counsel unequivocally states that the beneficiary's "primary focus is the direct consulting 

and presentation of seminars." While the petitioner appears to have various planned acquisitions and projects 

in various industries and in various stages of development, the evidence on record establishes that, as of the 

date of filing the petition, the company was earning its income through the provision of consulting services 

and seminars focused on "teaching managers how to increase their quality of life in both the personal and 

corporate environment." As emphasized by the director, the petitioner has not claimed that anyone other than 

the beneficiary has been engaged in providing these kinds of services to the company's clientele. The 
petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may 
not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of facts. 

Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). 

While performing non-qualifying tasks necessary to produce a product or service will not automatically 

disquality the beneficiary as long as those tasks are not the majority of the beneficiary'S duties, the petitioner 

still has the burden of establishing that the beneficiary is "primarily" performing managerial or executive 

duties. Section 101(a)(44) of the Act; see also Brazil Quality Stones, Inc. v. Chertoff, 531, FJd 1063, 1069-

70 (9th Cir. 2008). As counsel asserts that the beneficiary's primary function is to directly provide the 

company's services, it cannot be concluded that he is employed in a primarily managerial or executive 

capacity. The beneficiary's performance of primarily non-qualitying duties was the primary reason for the 

director's denial of the petition and the petitioner has not overcome this finding on appeal. To the contrary, 
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counsel has confinned the director's conclusion that the beneficiary's "primary focus" is the direct provision 

of consulting services. 

While the record shows that the petitioner has one direct employee, one full-time contract employee, and 

several outside service providers to perfonn certain functions for the company, the petitioner has not 

established that these employees and service providers relieve the beneficiary from primarily perfonning 

consulting, coaching and mentoring services for the petitioner's clients. While it may be true that the 

beneficiary could not feasibly provide consulting services for every project, the fact remains that the 

beneficiary is the company's primary seminar trainer and lead consultant, and based on the statements in the 

record, devotes more time to such duties than he does to the supervision of subordinates or any managerial or 

executive functions assigned to him. The actual duties themselves reveal the true nature of the employment. 
Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (ED.N.Y. 1989), ajfd, 905 F.2d 41 (2d. Cir. 1990). 

The AAO acknowledges counsel's assertion that a company's size alone, without taking into account the 

reasonable needs of the organization, may not be the determining factor in denying a visa to a multinational 

manager or executive. See section 101(a)(44)(C) of the Act, 8 U.S.C. § 1 101 (a)(44)(C). However, in 

reviewing the relevance of the number of employees a petitioner has, federal courts have generally agreed that 

uscrs "may properly consider an organization'S small size as one factor in assessing whether its operations 

are substantial enough to support a manager." Family Inc. v. Us. Citizenship and Immigration Services 469 F. 
3d 1313, 1316 (9'h Cir. 2006) (citing with approval Republic ofTranskei v. INS, 923 F 2d. 175, 178 (D.C. Cir. 

1991); Fedin Bros. Co. v. Sava, 905 F.2d 41, 42 (2d Cir. 1990)(per curiam); Q Data Consulting, Inc. v. INS, 

293 F. Supp. 2d 25, 29 (DD.C. 2003». In the present matter, however, the regulations provide strict 
evidentiary requirements for the extension of a "new office" petition and require CIS to examine the 

organizational structure and staffing levels of the petitioner. See 8 C.F.R. § 214.2(l)(l4)(ii)(D). The 

regulation at 8 C.F.R. § 214.2(l)(3)(v)(C) allows the "new office" operation one year within the date of 

approval of the petition to support an executive or managerial position. There is no provision in USCIS 

regulations that allows for an extension of this one-year period. If the business does not have sufficient 

staffing after one year to relieve the beneficiary from primarily performing non-managerial tasks, the 
petitioner is ineligible by regulation for an extension. 

Even though the petitioning enterprise is in a preliminary stage of organizational development, the petitioner 

is not relieved from establishing that the beneficiary meets the statutory definitions of either managerial or 
executive capacity. As discussed above, counsel has emphasized that the beneficiary'S primary focus at the 

end of the first year of operations is to present seminars and provide consulting services in his area of 

expertise to the petitioner's clients. The AAO's holding is based on the petitioner's acknowledgement that the 

beneficiary spends the majority of his time providing the services of the U.S. company; this decision does not 

rest on the size of the petitioning company. 

The evidence submitted on appeal indicates that the petitioning company is in the process of hiring additional 

interns and employees, investing in other industries, and expanding the scope of the services it provides. The 
petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may 

not be approved based on speculation of future eligibility or after the petitioner or beneficiary becomes 
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eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978); 

Matter of Katigbak, 14 [&N Dec. 45, 49 (Comm. 1971). 

Based on the foregoing, the petitioner has not established that the beneficiary will be employed in a primarily 

managerial or executive capacity. According, the appeal will be dismissed. 

[n visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 

petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


